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7.3 Life Imprisonment Case (1977)
45 BVerfGE 187

¥ person who killed another out of wan
fl;udclty t(;; to cover up some other criminal actvity. The defendant was ;Z?tg

cr this statute. The Verden District Co i '
was to be tried, regarded the penalty as i b e e
Article x, whereupon it referred th

trial court claimed that mental deterioration would result from the knowled;
o

tt:at one ﬂvlvouclid never be able to return to society, and that the punishment
us conflicted with the legistature’s obligas , i
2o e vy e bcil " e obligation to respect the human dign_ity-

even a criminal, is entdtled. T}
o oein . " - The lower cougt
mg:lo -that mandatory life Imprisonment, offering no possibility of reente
& society, would reduce the criminat to the state of a mere object. |

Judgment of the First Senate. , . .

A sentenc ife impri .
e of life imprisonment fepresents an extraordinarily severe infring,

::S];:f :lzersigs basic rights. Of al valid punishments in the catalogue of [crimi
nalties, this one is the most invasi o : rin
dom guaranteed by Arcicle s (a) vasive of the inviolable right to personal fre,

principles such as equality (Article

the social state (Article 20 [ e e of .

1]). Since the freedom of the individual is already
. . _ y's
an important legal interest that i may only be limited on grounds that are
compelling, any lifetime de '

. privation requi i i ]
principle of proportionality. . . , Auires sectl scrtiny by the standard of th

C. I 2 Lifei i '
signiﬁcancec -lmpnsonmc‘nt has for ages been at the core of criminal sanction
in modern times has decreased because the death penalty is now
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t penalty. The dispute over the death penalty has made life imprisonment an
stive the constitutionality of which has not generally been questioned. A
taritial amount of older literature has examined in depth the effect and conse-
-ices of life imprisonment on the human personality. Advocates of the death
alty advance the argument that life imprisonment is 2 more cruel and inhuman
shment than the death pemalty. Tt was not until the furor over the death penalty
zd..suﬁsided that scientists in the late 1960s began to concern themselves with the
roblemns of life imprisonment. Since then, the discussion of this maximum penalty
ot died down. In fact, the controversy has in recent years grown more intense
the: ﬁcicndﬁc literature, while the courts have barely concerned themselves with
ue. 'The criminal courts have presumed that life imprisonment presents no
stitutional problem. Only very recently did the First Senate of the Federal High
iirt of Justice with jurisdiction over criminal cases — probably spurred on by the
rden District Court’s reference to us--venture to say: “That the threat of life
srisonment for murder is compatible with the Constitution conforms to the
fal legal outlook and to our existing jurisprudence; the senate sees no occasion
w to depart from this view?” [ The Federal High Court] sumimarily declared the
onstitutional doubt raised on appeal in this case against section 211 of the Criminal
sde to be unfounded. The court regarded the penalty of life imprisonment as
holly compatible with the Basic Law. . ..

[The Constitutional Court reviewed the arguments that led the framers of the
Basic Law to abolish the death penalty. In their view, the court found, life
imprisonment under some conditions would substirute for the death penalty.
In the following extract the court employed sociological analysis while assert-
ing the need for an “objective™ approach to constitutional interpretation. ]

his determination, however, does not clearly decide the constitational issue before
5: Neither original history nor the ideas and intentions of the framers are of deci-
ve importance in interpreting particular provisions of the Basic Law. Since the
doption of the Basic Law, our understanding of the content, function, and effect of
asic rights has deepened. Additionally, the medical, psychological, and sociological

effects of life imprisonment have become better known. Current attitudes are im-

ortant in assessing the constitutionality of life imprisonment. New insights can
influence and even change the evaluation of this punishment in terms of human
gnity and the principles of a constitutional state,

L. 1, The constitutional principles of the Basic Law embrace the respect and protec-
_ t1:0n of human dignity. The free human person and his dignity are the highest values
-of the constitutional order. The state in all of its forms is obliged to respect and
defend it. This is based on the conception of man as a spiritual-moral being en-
dowed with the freedom to determine and develop himself. This freedom within the
‘:'flﬁa-ﬂing of the Basic Law is not that of an isolated and self-regarding individual but
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rather {that} of a person related to and bound by the community. In the light of
community-boundedness it cannot be “in principle unlimited” The individual m
allow those limits on his freedom of action that the legislature deerms necegs
the interest of the community’s social life; vet the autonomy of the individual hasto
be protected. This means that [the state] must regard every individual within
ciety with equal worth. It is contrary to human dignity to make persons the:
tools of the state. The principle that “each person must shape his own life” applies
unreservedly to all arcas of law; the intrinsic dignity of each person depends on K
status as an independent personality. In the area of criminal sanctions, which d
mands the highest degree of justice, Article 1 (1) determines the nature of puni
ment and the relationship between guilt and atonement. The basic principle “a))
poena sine culpa™ has the rank of a constitutional norm. Every punishment i
justly relate to the severity of the offense and the guilt of the offender. Respc'_ct:
human dignity especially requires the prohibition of cruel, inhuman, and degradis
punishments. [The state] cannot turn the offender into an object of crime prev
tion to the detriment of his constitutionally protected right to social worth ap
respect. [It] must preserve the underlying assumptions governing the individu
and the social existence of the human person. Thus Article 1 {1) considere
tandem with the principle of the state based on social justice requires the state
guarantee that minimal existence —especially in the execution of criminal pea
ties —necessary for a life worthy of a human being. If human dignity is understooi
in this way, it would be intolerable for the state forcefully to deprive a person of hi
freedom without at least providing him with the chance to someday regain
freedom.
We must never lose sight of the fact that human dignity is not dispensab
[We] cannot separate our recognition of the duty to respect human dignity fromit
historical development. "The history of criminal law shows clearly that milder pu
ishments have replaced those more cruel in character and that the wave of the fu
is toward more humane and differentiated forms of punishment. Thus any decisi
defining human dignity in concrete terms must be based on our present understan
ing of it, and not on any claim to a conception of timeless validity.
2. If these standards are used in assessing the nature and effect of life impri
ment, then there is no violadon of Article 1 (1), ... '
(aa) A sentence of life imprisonment must be supplemented, as is consti
tionally required, by meaningful treatment of the prisoner. Regarding those-pr
oners under life sentences, prisons also have the duty to strive toward their FeSOCE:
ization, to preserve their ability to cope with life and to counteract the negati
effects of incarceration and the destructive changes in personality that accomp:
imprisonment. ‘This task finds its justification in the constitution itself; it can
inferred from the guarantee of the inviolability of human dignity within the m:
ing of Article 1 (1) of the Basic Law.

In enforcing this punishment in the Federal Republic, state officials are und
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i eIy to incarcerate but also to rehabilitate the prison-cr through appro-
ey { a policy consistent with previous decisions of this court. The c:(:mrt
"ria_lte e : rf; has maintained that rehabilitation is constitutionally reqmn.:d
v — that establishes human dignity as its centerpiece and co;nn}xts
o Comm‘l‘_mY le of social justice. The [prisoner’s] interest in rehabilitation
el 10 ¢ Pf.”iap (1) in tandem with Article 1. The condemned criminal m}lst be
o i?[rc‘kit; ea;tcr atoning for his crime, to reenter society. Thestate is obligated
ven the 3

. thin the realm of the possible to take all measures necessary for the achievement of
within

this goal. . .. | X
] ) An assessment of the constitutionality of life imprisonment from the
'L " int of Article 1 (1) and the principle of the rule of law shovw'rs that -a

_thage P:fn cement of life imprisonment is possible only when the prisoner is

hf]mm;eceon;;tc and realistically attainable chance to regain his frt?cd(-)ml at some

filgrnpoint in time; the state strikes at the very heart .of human chgm;y if .[1ts]h1:,;ia(t)sf

‘the prisoner without regard to the dcveloi)m;nt of }_n.s izr:;:igta;lthzt;)mﬂng o

ing his freedom. The legal provisio:

;uart;:)i’lcs (zifocjazzﬂcigndy guarantee this hope, which makes the sentence bearable

man dignity. . - .

- tex;n;:irh:rend W'fs C?idﬂl’lt in the Justice Ministry’s 1974 draft of the ﬁftf:in:

amendment to the Criminal Code. The draft provides that offenders sentenc

i i i after the
life imprisonment should have their records reviewed, with their consent, v

have served a certain length of time—the draft suggests. at lcaét t‘wclvc to ﬁftecir::
years. A review board would then decide whether the prisoner is likely to comm

 more crimes after his release. An independent parole board would rcnjcr tl;l; j::i:t
" sion subject to the approval of a superior appellate court. The foreword to

states, of course, that under certain conditions life imprisonment t;voulcri::l zﬁfogze;{
if necessary to protect the common good. 1f needed to protect t; o] - Ei eri_,
[the state] should not only impose such sentcm::es but also carry them to. mf; -
ence shows, however, that incarceration for life is n_ot always n‘ccessary [t niac ot
the common good. With regard to murder, [the crime fc'\r whlf:hjjg seri ; o
imprisonment is most often imposed, we are dcerhng_ with a sig canS mber
persons who in all probability will not repeat their crime. II-I thcl:;e ;a;j:[ ‘;movcr e
social prognosis is positive, life imprisonment can ¥1ardly be ]1.15; e d S Choméﬁﬂ
long, continuous lack of freedom is an extraordinary ph}fsm and psy nologier
burden that could result in substantial detriment to the prisoner’s perfsor} ty,‘ e
good reason for introducing the possibility of release. A s:entcnc§ of life lmgnso
ment cannot be enforced humanely if the prisoner is denied a priovi any an eve:y
possibility of returning to freedom. Indeed, it has hardlylr bf:en di.:hc:lru_kzjl 122 ::_ S;\Zasz
require the prisoner to serve out his life term. Yet an indivi ual gn oo
determination of whether a prisoner merits parole is not a. satis awtor)}r.l s - 2.
Leading officials from the various states noted in their resolution of March 16, 1972,
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that the situation would have 1o be corre

cted by a uniform and coordinateq p
policy [throughout the Federal Republic

IV. The legislamare does not offend the constitutional re

quirement of sensible
appropriate punishment if it decides to impose life imprisonment for 3 murde
wanton cruelty. . .,

[The court next described various theories
criminal law. Noting that current law
theory, which tries to bring all the purp
tion, retribution, atonement, and preve
tionship, the court rejected the district
ment in and of itself effectively serves n

of punishment that inform th
adheres to the so-called unification
oses of punishment — i.e., rehabilir
ntion of crime —into 3 balanced rel
court’s contention that life imprisor
one of these purposes. ] '

The murderer sentenced to life usually does have a chance to be released. aft

serving a certain length of time. . . . Bu for the criminal who remains a threa
society, the goal of rehabilitation may

circumstances of the criminal which
than the sentence of life imprisonmment itself. . , .

to the severity of the crime and the culpability of the offender. . . .

2. The issue here is whether
other than life imprisonment for ¢
“to conceal another crime?

the principle of proportionality requires a penal
‘murders of wanton cruelty” or for cases of murde
> The question is particularly relevant here because, Wi

3

those considerations pertaining to the award of punishment named in section 4
the Penal Code, the extent of punishment in a concrete case. In the present case
referring court also demands a similar discretion so as not to be forced to impose
mandatory sentence of life imprisonment.
- .. Ina serious crime such as murder, substantive justice may warrant th_C #ff@
to impose a uniform system of punishment. But clearly, the application of a rigi
system of punishment may lead to unsatisfactory results in individual cases: TH
prescription of such harsh sentences would be free of constitutional doubf"?nl_
when the judge retains some discretion in imposing a penalty that conforms £0 Ch
constitutional principle of Proportionality. But as oral argument before this cou
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wrl, When § ¢ — particularly the wanton Cruclty
i d C 1
h ection 211 of the Penal Co ‘ul th :
ot al another ¢rime provisions —is read in the hght of the general section
Onee :

i i rmitting proportionate sentences are
A Nair:;;;f;cﬁft;l: rzfr(::menﬂoiepd grief support [ this .ap-
SSiblc.' Ex?cr;te; the task of the responsible courts to adjudicate the tension
Oaﬁf}'] e umr? le oyf proportionality and the punitive sanction {of the law]. : d
- dlei?: cgmpatiblc with section 2171 (2) and the general purpose [ behin
Stalztil)::]a; thlc constitutionality of the decision is thus affirmed. . ..

LIFE IMPRISONMENT AND ITS AFTERI\:I.;}']ITH. iﬁf;{i ”;Ttﬁ”;f;; ::fés ml;(e)stp ;i’l:
t case to address the question of prisoners’ t ts. Y e Prom o
iz I case (1972), the court noted that prisoners w.ou_l ‘ a e e gt
ordance with constitutional principles and that any ]mu‘tar_lon o baslc right
' ire an act of parliament.’é The decision in Life Impf:wo?me
xiﬂaliccllar;qgcr imprisonment for murder as suclfm What t{;z ;(;;rt ﬂs;n;l t;i ;l;:to a; i;s;z
éy not be kept in prison for life as a matter .0 couf'sc. f,his ety for
ider the particular situation of each prisoner in te@s 9 ity
':lf:l:lﬂsiliiion aﬁd resocialization and in the light of the principles of hun;z: j;int:z;
erule of law, and the social state. (See the Lefw:f)a case [no. 8.10]
: e court’s application of these principles. o
"amSP iﬁfatfi;er t(l)lc dcdfiin in Life Imprisonment, parliament amc'ndec.i t::zv iﬁ;ﬁ
Code by authorizing courts to suspend a life sentence when the sn:uatloa1 varramed
the offender’s release from prison. Under the revised statute, co;r;s n;l years e
sffender for a probationary period of five years if hc_ has served fiftee izfa o
unishment and if “the gravity of the offender’s guilt does not neccTs s that he
ontinue to serve his sentence” In determining Whe.ther or not to r:_li casz : 51 on
entenced to life imprisonment, courts must c0n31dc-r th.c pcrsog hity a0
ender, his behavior in prison, the circumstances of his crime, and his cap
ife outside prison.?”
ead aTE:ﬂP;:i th:z':aiml caEe (1986} raised the issues_of whcth(?r an oﬂ."end'cr czlsl;] Z:,
equired to serve his life sentence merely because of the grawty. of-hls CFHI:I;.I e
Criminal involved a former member of the ss sen.tcnccc'l to hfc nnpms;\ meat i
1962 at the age of sixty-six for sending fifty persons, mcludL.ng chﬂdg?nkan X 111) 15,; pant
women, to their deaths in the gas chambers of Auschwuz and ' ir cilei .ht o
officials approved his petition for release in 1982, when he was mght;rf ﬂi o
old, but the Frankfurt Superior Court disallowed the rclf:a,sc because . dgra i
of the offender’s crime. The Constitutional Court sustained the court’s judgm

. - erior
“because in the circumstances of 1985, when it had decided the case, the sup
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court had properly weighed the factors bearing upon a decision to release i
light of the value of human dignity. Yet the court gave a new and liberal twist to
Imprisonment by emphasizing that a judicial balancing of these factors may not
00 heavy an emphasis on the gravity of the crime as opposed to the personalj
state of mind, and age of the offender. :
In War Criminal the court made clear, as it did in the seminal case, that

imprisonment as such, assuming guilt and a punishment that fits the crig,
constitutionally unobjectionable. The offender, however, cannot be denied alt h
for release, for the ultimate aim of any punishment, including life imprisonment.
the rehabilitation and “resocialization” of the offender. Citing the Prison Fuslpy
case (1983), decided three years before Wi Criminal, the court observed; «
right to human dignity may not be denied to an offender, notwithstanding
gravity and barbarity of his crime, if we are to protect the value order of the Cons
tution™? Indeed, the Second Senate concluded its unanimous opinion by foti:
that in any subsequent proceeding involving the release of the offender in the in _
case after he has reached the age of eighty-nine, the court would be obligated
weigh much more heavily than before the personality, age, and prison record ofth
offender. With this decision the Second Senate established the principle that
offender sentenced to life imprisonment, whatever the nature of his crime, nius
allowed to live in the realistic hope of regaining his freedom,

NOTE: HUMAN DIGNITY AS A CONSTITUTIONAL VALUE. Both the court and €0
mentators have characterized human dignity as an objective and subjective righ
objective in the sense of imposing an affirmative obligation on the state to estab
conditions necessary for the realization of dignity; subjective in the sense of barrin
the state from any direct interference with the negative freedom of individuals.2" Th
court has tended to define the concept of human dignity in personalistic and com:
munal terms; that is, in terms of a personhood that is not merely a projection o
autonomous self but is also oriented to communication with other persons. afn
which reveals itself in the experience of the community, As a working concept
German constitutionalism, however, the meaning of human dignity is best
stood in the light of its application to concrete situations. What the court appea

be saying in the cases reprinted above— and in several of those reprinted below :
that everyone, including the state, must respect the rationality and humanity of inc
vidual persons, although what is rational and humane may often depend on an inte
preter’s intuitive understanding of what is right and wrong in particular situatio

At this juncture it is important to note that the concept of human digai

controversial among the justices and constitutional scholars, The CONtroversy:
rounding its meaning and application in Germany is similar to the American t_iC
over the meaning and application of the substantive due-process-of-law clause
Germany, unlike the United States, “dignitarian” jurisprudence often functions
limit or circumscribe specified rights in the Constitution. Mephkiste, in whic
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= an dignity tumped freedom of the press, is a classic example of this.
ot o le is the Tobacco Atheist case (1960),2! in which the value of human
ct.?XamP : 1csl a claim based on the free exercise of religion. In this case the
allty mgzurt sustained a decision of prison officials to deny parole to an
o nstructed Nazi) who had persuaded fellow inmates to abandon
s }mrcif:licfs in exchange for tobacco and other gifts. The inmate’s b<.:—
Chrf;u;r; court, conflicted with the “general order of values” under the Basic
:;AS alerson who t;xploits the special circumstances of penal serv.itude and proi—
ahdﬁewards someone with luxury goods in order Fo make him rc}r;o@fa W’s;
(s does not enjoy the benefit of the protection of Article 4 (1) of the fiSlC - ?
et added: “Tt follows from the Basic Law’s order of values, cs‘pcqally rom
(gnrllf:y of the human being, that a misuse [of a freedom ] is especially apparent
igni erson is violated.”22
hmmfczhivdélgfgg; fZa;(Oilt:zrf former president of the Federal Constitutjo'nal
. ugtus:ras most resistant to what he had always regarded as.thc €SSCI‘1::11 S}iiic;
. ty ijnvolved in this process of interpretation. As Tobacco Atheist shows, . gni o
sprudence has evolved out of the Basic Law’s “general ordc.r of values.” an or <
values which in Zeidlet’s view is presupposed, not substallmated. Phrases afg:ses
ent to “general order of values” that turn up rcpe;_ltec.ily in c:c»ns‘tgmmorl)nﬁ e
volving the application of the principle of human c_hgmty include supre. -
alies” “basic decisions of the Basic Law;” and “unwritten elementary consut;n o
ri.ﬁcipics.” Zeidler and other critics see these broad t‘c:rm.s and phrases :hs a ndof
affold” superimposed on the structure of the Consnmu?n, a scaffold fzt} Re e
erpreters to wash the structure in religious and ideological solvents o ! Fn(-i otcr_
; osing. In Zeidler’s view, the ritual incantation of these broad —and inde
inant —standards of review too often leads to the triumph (?f general value; ovc;
ositive rights and liberties. “Whoever controls the [meaning of the] order o
ues,” he once remarked, “controls the Constitution.™?

THE RIGHT TO PERSONALITY

OTE: THE PERSONALITY CLAUSE. The Life Imprisomment case shows ths.at the hu-
man dignity clause of Article 1 and the general personality clautsc of Article 2 (.1 ),

re interlinked. The Constitutional Court rarely speaks of the right to personality
.. ithout referring to human dignity.2* Unlike the human dlgmty clause, howev:g
the general right to personality is not a shorthand expression of other guarante

in-i i tent
tights.?® The personality right is so broad inits phrasing that almost any conten

ould be poured into it, and it could easily function as the first and last rcso;t of
onstitutional arguments. Recognizing this, the Constitutional Court. has sougth tto
onfine its reach. As a general rule, the personality clause is subordmatn? to those
Dositive rights of liberty expressly mentioned in the Basic Law.?¢ A complainant may




