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7.8 Transsexual Case (1979)
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Ally associated with the female sex. Because the law on civil status is based on
cermise that a person’s first name must reveal the sex of its bearer, the complain-
5 can change his name only after the entry of his_, sex is changed in the birth
1s£ry:' Even where a gender-neutral name is concerned, the possibility of a com-
Ainant being brought info a situation of conflict cannot be ruled out; the spheres
<& situations touch belong to that most intimate realm of personhood, which is
ro. ccted against state interference and with which government may interfere only
ssuance of special public concerns [citing cases].
' (a) Article 1 (1) of the Basic Law protects the dignity of a person as he
tands himself in his individuality and self-awareness. This is connected with
déa that each person is responsible for himself and controls his own destiny.
& 2 (1), when seen in relation to Article 1 (1), guarantees the free develop-
. of a person’s abilities and strengths. Human dignity and the constitutional
ght to the free development of personality demand, therefore, that one’s civil
s be governed by the sex with which he is psychologically and physically identi-
Our law and society are based on the principle that each person is either
asculine” or “feminine]” and that this identification is independent of any possi-
 oénitalic anomalies. It is doubtful, however, that the theory of gender immu-
ty, determined by sexual characteristics apparent at birth, can be maintained
the absolute certitude reflected in the decision of the Federal High Court of
sstice. Various forms of biological intersexuality are known to modern medicine.
ical research into the phenomenon of twin births has revealed a dissociation
etween body and spirit that manifests itself most sharply, according to reliable
cal knowledge, in transsexuals, . . .
~(b) The right to the free development of personality is protected only within
-limits of the moral law. In the present case the moral law has not been infringed.
iether an operation, not therapeutically necessary, to change a person’s sex should
e regarded as immoral is not the issue here. According to the available expert
pinions, a sex change operation was deemed necessary by the complainant. Cuar-
medical research indicates that transsexuals are seeking not to manipulate their
exuality but rather to find some unity of body and spirit. Therefore the operation
an be seen as a partial effort to achieve this goal. The anguish of the transsexual
escribed in medical texts has been confirmed by the medical opinions presented in
§ case. Accordingly, the sexual change secured by the complainant cannot be
onsidered immoral. . . .
Suffice it to say that the ability of a man to concejve a child or of a woman to
a:r a child is not a prerequisite for marriage. Under Article 6 (1), marriage repre-
etits a lifelong union of man and woman in a basically indissoluble community. The
Narriage partners form this community on the basis of their own ideas and expecta-
ions, It may be that many people reject the idea of a marriage between a male
anssexual and a man as something deserving of moral condemnation. Such irra-
fonal fears, however, may not stand in the way of a marriage. This view is bolstered
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by available medical knowledge indicating that male transsexuals do not seek ho
sexual relationships. Rather, they desire normal relations with a hctcroscmaf.p
ner and expect, in the aftermath of a successful operation on their genitals, to |
normal sexual intercourse with a male partner.

(¢) According to the decisions of the Federal Constitutional Court, the's
may regulate the private life of the individual insofar as his relations with his fells
men are concernied, but it may not encroach on that inviclable and innermost sPﬁg
of life. No public interest is served by the state’s refusal to allow an official change
the sex identification of the complainant that would justify an encroachment upo
the basic right secured by Article 2 (1) in relation to Article 1 (1) of the Basic

NOTE: BODILY INTEGRITY, Article 2 (2) declares: “Everyone shall have the righ
life and to the inviolability of his person” This provision is repeatedly invoker
conjunction with the human dignity and personality clauses as a basis for impos
constitutional restraints on criminal procedures. A person may be duty-bound
submit to certain physical interventions if necessary to a judicial investigation i
the action must be specified in precise terms by a judge applying the law in the ligh
of constitutional values.* The intervention must, above all, satisfy the principle
propordonality. Thus, in the Heinrich P case (1956), the Constitutional
sustained the validity of a judicially ordered blood test to determine parentage.
paternity suit.#” Other federal courts have likewise sustained compulsory vaccl
tion statutes and even corporal punishment in schools.4¢ The personal inviolab
clause appears to bar all invasions of the body that would result in unusual physt
pain, bodily disfigurement, sterilization, impairment of any bodily function, or an;
injury to a person’s health.*® As the Spinal Tap case (1963) shows, the clause
imposes severe limitations on the technical methods that can be employed in
penetration of the body. In the Prewmoencepbalography case (1963),5° decided a fi
weeks after Spinal Tap, the court invalidated a court-ordered puncture of a persol
vertebral canal for the purpose of testing his personal responsibility for a crime:: T
Federal Constitutional and Administrative courts have even invalidated the p
graph test in criminal investigations.5! To atrach a person to a machine for:
purpose of eliciting the truth, these tribunals have stiggested, is an inadmissib
invasion of a person’s innermost self and a violation of human dignity. In short, th
human person cannot be treated, consistent with the image of man advanced ear
in this chapter, as an object of expetimentation of any kind. S
Efforts to apply the personal inviolability clause outside the criminal field ha
been less successful. In the Widow’s Child Welfirre case (1951) the Constitul
Court ruled that Article 2 (2) does not confer any subjective right to a specific s i
welfare benefit.52 In more recent years, however, particularly in the aftermath o 2
first Abortion case (no. 7.10), constitutional litigators have been able to argue
some plausibility that, as an objective value, the right to personal inviolability pla

HuMaN DIGNITY AND PERSONHOOD 333
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rga:;ﬁ(;mativc action —the legal values of life and of physical integrity. 5-3
¢ Miilheim-Kirlich case (1979) shows, the Constitutional Cgurc thlS
reasingly sensitive to such arguments when they are advanced in the

e the
e numercus persens have filed constitu

i t.54 Since 1983,
{ a safe environmen pers - -
. ints with the court in defense of a constitutional right to 4 safe en

ompla o

ent under the personal inviolability claus

7.9 Spinal Tap Case (1963)
16 BVerfGE 194

“The complainant was the manager of an enterprise associated W(liﬂl; thc. C;I:n-_
.| Chamber of the Munich Knitting Goods Company. He an sfc% tys
nine-year-old mother, with whom he lived, owned a small number of sT ar;
the parent company. He refused to properly fill out a Bloard 0d ra;n ‘f
iéstionnaire relating to his business, as he was legally'rcqmrcd to do.
tead, he returned the questionnaire with a number of fnvo.lous and nc;ns?-
sical comments on it, whereupon the Board of Tra‘de 'ﬁncd himpM 502;1 lork 1;
failure o cooperate. He refused o pay the fine, claiming that the bloar. acke
iirisdiction over his business. In an action to collect the fine a district court
judge, suspecting a disorder of the complainant’s celntra.l nervous sysft{cr%
ordered him to undergo a medical test requiring the withdrawal of boc:‘iy ui
for the purpose of determining his mental condicion pursuant‘ to section sla
of the Code of Criminal Procedure. The court of appeals .sustmnc-d tl.lc order.
The complainant challenged these coust orders as violative of his rlgh.t t(? a
Hearing in accordance with law under Article 103 (1) and personal invio-
labi]ity under Article 2 (2) of the Constitution. ]

udgment of the First Senate. . . .

- The district court decision of September 11, 1958, and the superior cf()lurt
KCCision of October 14, 1958, violate the complainant’s basic right under Artic .c }21
2) of the Constitution. They are quashed and the case is remanded to the Munic

istrict Court. . . .

. We need not decide whether the court of appeals ruling violates Article 1(‘33 {1).

The constitutional comphaint is sustained because the ruling violates the basic right
o physical inviolability (Article 2 [2]). '

~ 1. The extraction of cerebral and spinal fluid by means of a cannula .1s not an

ignificant surgical invasion of bodily integrity within the meaning of Article 2 (2}

of the Constitution, When conducted in accordance with the standards of modern

medicine this procedure is not normally dangerous; yet severe pain and nausea are




