AMERICAN LEGAL SYSTEM
BND INTERNATIONAL
JISPUTES: ARBITRATION
AND'MEDIATION
 ALTERNATIVES
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Arbitration and Mediation
Alternatives

A. How does A

es an organization that will
ster ration

essional arbitra
cial experience: Fo
1

are designated, sometimes with
n ple:

rbitrators with certain technical expertise
bitrators who are fluent in English and Czech

rbitrators who have been approved by an organization

! . .
- Arbitrators are not employees of an organization but

are private professionals, usually lawyers, who are
associated with an organization.
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Arbitration and Mediation
ternatives

Arbitrators are k

utes (architects or engineers)

as patents or intellectual property
where judges will not understand

There can be pitrato
s of three guard again
>Xpensive.

Place of a

sometimes,

party to

1 unfair arbitrator, but are

Jnl ) Cl
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:.\rbi!.r;arlgj Mediation
Alternatives

Arbitrators must e
“make it up” or just
fair”

But what law applies?

For example dispute
company ir ;

in the U.S.,

specify which law applies.
Selection of p

control whi

con
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ration and Mediation
Alternatives

Arbitration happens .
(usually). ‘

.

-
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tion and Mediation

Alternatives
Appeal is very

or claimed violations of procedure that makes
orrupt or improper

Arbitrator(s

Arbitrators did not d
the parties

Arbitrators exceeded their authority

Jifferent from the kinds of legal errors that can be reviewed
appeal of a trial:

For example, in court cases: the trial judge misunderstood
the law or failed to follow the legal code or, in U.S,, failed to
ollow binding precedent

= Arbitration review is much more limited than if a trial were
reviewed by an appeals court.

* Arbitration review takes place in court.

ate meetings with one of the parties
dse a business relationship to one of
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Arbitration Dem
Respo

Month 1 Law Suit Filed
and Answered

Month 2

Month 3

Month 4

Month 5 Hearing Before

Honen e ______ Dpecision
Month 7

Limited Evid
Gatheri

Evidence Gathered

Month 8

Month 9
Month 10
Month 11

o
C

2 NeEs e Trial Before Jury
1 Month
2 Years and
2 Months
2 Years and
3 Months
2 Years and
4 Months
2 Years and

Judgment in U.S.

Judgment in
Czech Republic
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Month 3

Month 4

Month 5

Month 6
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Arbitration and Mediation
ternatives

rust the court system

- If you think the arbitrators’ specialty (technical experience) is useful to
resolving your dispute.
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Arbitration and Mediation
Alternatives

What steps can be
of the arbitrators?

Use recognized, inter
who screen the arbitrato
integrity '
Build in re

have direct

conferences

present

Administrative personnel screen all contacts
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Arbitration and Mediation
Alternatives
Arbitrators a

time they spenc
paid

Class 111

10



-

Arbitration and Mediation
ternatives

When selected, ¢
prior contacts they
parties or, if known a
witnesse

i

Selection o
may cont
witnesses can be compelled to appear

to dpply, for example, U.S. law or Czech law in
ho wins

e
() )

hich law can be applied to enforce an award - (collect the
money) or prevent use of information.
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Arbitration and Mediation
Alternatives

B. Mediation -V

oluntary process to try to resolve a
hat during and as part of the more
1al dispute-resolution process

e - often is - used in litigation and, less
‘in arbitration.

ding: if there is no agreement during the
. ation, the mediator has no power to enforce a
resu

- Completely voluntary

- Confidential; statements made cannot be used outside the
mediation.
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Arbitration and Mediation
- Alternatives

Who is the
to by both sides, and who is not

ome one who is 2d to be a person of integrity
o will evaluate the claims of both sides, the
ngths of their cases and will try to reach an
‘eement.

e one who understands the dispute: if it involves
echnical area (scientific, financial), it helps if the
mediator specializes in that area.

- Someone who understands the law that would be
applied if the mediation does not succeed.
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Arbitration and Mediation
ternatives

Timing: Most eft

the other party’s cas

show about my case?

ook to a neutral party who would act

How does it w
Ny st agree to mediati
're it.
Parties mu
mediation.

All parties m
eci) Hion C

, though some courts may

- Why have such an agreement?
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Arbitration and Mediation
Alternatives

Mediation often t

Most effective if the
advance of mediatio
each side’s ¢

Key evidence

ic is excluded. Why?
rary to “transparency”?
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Arbitration and Mediation
~ Alternatives

olved - “settled”.
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rbitrétion and Mediation
Alternatives

What does
solutin in the

ate the case presented in outline form.

- Explain to the parties how a judge would likely see
the case.

- Make each side understand the other side’s case.
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Arbitration and Mediation
Alternatives

What is the re

ent is reached, putin  writing and

The mediation does not resolve the dispute;

and the law suit (litigation) or the arbitration
- resumes; and

No one may use statements made during the
‘mediation when proving its case for the law
suit or arbitration.
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Arbitration and Mediation
Alternatives

What is the advantag
mediation?

Advantage: Can resolve
than a trial and bring certa

Disadvantage: nediatio

takes time. If it is 0 W
money and t
suit or arbitra

Therefore: Me
and if both par
oetting
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