
The Personality,  Privileges, and Immunities of International Organizations before
National Courts—Room for Dialogue

Page 1 of 13

PRINTED FROM OXFORD SCHOLARSHIP ONLINE (www.oxfordscholarship.com). (c) Copyright Oxford University Press, 2015.
All Rights Reserved. Under the terms of the l icence agreement, an individual user may print out a PDF of a single chapter of a
monograph in OSO for personal use (for details see http://www.oxfordscholarship.com/page/privacy-policy). Subscriber: European
University Institute Library; date: 27 June 2015

University	Press	Scholarship	Online

Oxford	Scholarship	Online

The	Privileges	and	Immunities	of	International
Organizations	in	Domestic	Courts
August	Reinisch

Print	publication	date:	2013
Print	ISBN-13:	9780199679409
Published	to	Oxford	Scholarship	Online:	September	2013
DOI:	10.1093/acprof:oso/9780199679409.001.0001

The	Personality,	Privileges,	and	Immunities	of	International	Organizations
before	National	Courts—Room	for	Dialogue

August	Reinisch

DOI:10.1093/acprof:oso/9780199679409.003.0018

Abstract	and	Keywords

This	chapter	summarizes	the	main	themes	covered	in	the	preceding	chapters.	This
volume	has	shown	that	national	courts	face	a	number	of	often	very	similar	legal	issues
when	international	organizations	appear	as	plaintiffs	or,	more	often,	as	defendants	before
them.	They	have	to	decide	whether	they	accord	them	legal	personality	which	gives	them
standing	(ius	standi)	in	order	to	sue	or	to	be	sued,	and	whether	international
organizations	enjoy	jurisdictional	immunity	as	respondents.	The	major	and	most
surprising	outcome	of	the	analysis	of	national	jurisprudence	conducted	by	the	text	in	this
book	is	that	the	expected	cross-border	dialogue	between	national	courts,	given	their
similar	problems,	hardly	takes	place.	National	courts	rarely	cite	or	explicitly	rely	upon
judgments	of	courts	in	other	countries	addressing	similar	issues	of	international
organizations'	personality	or	privileges	and	immunities.
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This	volume	has	demonstrated	that	national	courts	face	a	number	of	often	very	similar
legal	issues	when	international	organizations	appear	as	plaintiffs	or,	more	often,	as
defendants	before	them.	They	have	to	decide	whether	they	accord	organizations	legal
personality	which	gives	them	standing	(ius	standi)	in	order	to	sue	or	to	be	sued—a
question	which	is	usually	easily	resolved	in	courts	of	member	states	of	international
organizations	because	of	applicable	treaty	provisions	in	founding	documents	and/or
general	privileges	and	immunities	as	well	as	headquarters	agreements,	but	often	leads	to
serious	legal	difficulties	with	regard	to	international	organizations	before	the	courts	of
non-member	states.1	More	frequently,	national	courts	have	to	decide	whether
international	organizations	enjoy	jurisdictional	immunity	as	respondents—again	a	question
that	is,	in	principle,	determined	by	various	treaty	provisions	granting	‘immunity	from	legal
process’	or	similar	forms	of	immunity	to	international	organizations.	However,	the	exact
scope	of	such	immunity	remains	a	major	point	of	controversy,	ie	whether	for	all	activities,
in	the	sense	of	an	absolute	jurisdictional	immunity,	or	only	for	certain	activities	which	are
(intrinsically)	linked	to	the	functions	of	the	respective	international	organization,	in	the
sense	of	a	‘functional’	immunity.	In	addition,	it	appears	that	some	countries	follow	an
approach	which	calls	for	the	assimilation	of	the	immunity	of	international	organizations	to
that	of	foreign	states,	thereby	implying	that	the	standard	of	‘restrictive’	sovereign
immunity	might	play	a	role	as	well.	Finally,	the	human	rights	obligation	on	forum	states	to
accord	litigants	‘access	to	justice’—reinforced	by	the	ECtHR	in	its	seminal	Waite	and
Kennedy	judgment2—has	led	many	domestic	courts	to	balance	the	granting	of
jurisdictional	immunity	against	the	availability	of	reasonable	alternative	dispute-settlement
options.

Indeed,	the	present	volume	has	demonstrated	that	national	courts	regularly	face	such
problems	and	that	the	ways	in	which	they	are	raised	in	the	course	of	domestic	legal
proceedings	are	very	similar.	It	thus	seemed	reasonable	to	assume	that	national	courts
would	engage	in	a	cross-border	dialogue	when	attempting	to	solve	similar	problems.	The
major	and	most	surprising	outcome	of	the	very	comprehensive	analysis	of	national
jurisprudence	conducted	by	the	authors	of	this	book	is	that	the	expected	judicial
(p.330)	 dialogue	hardly	takes	place,	at	least	not	in	the	way	expected.	National	courts
rarely	cite	or	explicitly	rely	upon	judgments	of	courts	in	other	countries	addressing
similar	issues	of	international	organizations’	personality	or	privileges	and	immunities.

Thus,	only	few	contributors	report	cases	in	which	explicit	references	to	foreign	court
judgments	were	made.	Interestingly,	almost	all	of	these	instances	took	place	when	courts
upheld	the	immunity	of	international	organizations	in	employment-related	disputes.

The	first	example	is	the	US	landmark	case	Mendaro	v	World	Bank,3	dating	back	to	1983.
Addressing	whether	a	provision	in	the	Articles	of	Agreement	for	the	International	Bank
for	Reconstruction	and	Development	could	be	interpreted	as	constituting	a	waiver,	the
DC	Circuit	Court	of	Appeals,	inter	alia,	referred	to	French	and	Italian	decisions	on	the
basis	of	which	it	concluded	that	immunity	from	employment-related	claims	was	part	of
customary	international	law.4
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In	Switzerland,	the	first	instance	labour	court	in	Geneva	in	ZM	v	Arab	League5	cited
numerous	well-known	foreign	judgments,	ranging	from	Broadbent,6	Weidner,7	Profili,8
Eurocontrol,9	to	AS	v	Iran-United	States	Claims	Tribunal10	when	determining	that
domestic	courts	commonly	do	not	deem	themselves	competent	to	decide	employment
disputes	as	these	are	regulated	by	the	respective	international	organization’s	legal
framework	and	corresponding	dispute	settlement	mechanisms	like	administrative
tribunals.11

Finally,	in	Trempe	v	ICAO	Staff	Association12	the	Canadian	Superior	Court,	with
subsequent	affirmation	by	the	Court	of	Appeal,	took	note	of	Mendaro	v	the	World	Bank13
and	quoted	a	lengthy	passage	when	upholding	the	entitlement	of	international
organizations	to	immunity	in	general	and	regarding	employment	disputes	in	customary
international	law	in	particular.	Furthermore,	it	also	referred	to	Broadbent	v	OAS,14	albeit
without	explicit	endorsement.

Obviously,	this	does	not	cover	all	instances	of	judicial	dialogue	as	it	may	also	occur	in	a
different,	more	general	manner.	A	good	example	of	such	a	reference	can	be	seen	in	the
decision	of	the	US	DC	Circuit	Court	of	Appeals	in	Broadbent	v	OAS,	where	it	was	stated
that	‘a	number	of	municipal	courts	have	held	themselves	incompetent	to	judge	claims
brought	by	international	civil	servants	against	the	organizations	which	employ	them’,15
which	is	a	quotation	from	a	well-known	treatise	by	Akehurst.16	In	this	way,	courts	often
seem	to	prefer	to	abstain	from	explicitly	mentioning	or	even	discussing	(p.331)	 specific
foreign	cases	and	rather	entertain	broad	and	unspecific	referrals	to	decisions	of	their
equivalents	in	other	countries.	Other	examples	of	such	referrals	include	the	Italian	Court
of	Cassation	in	Cristiani17	and	in	FAO	v	INPDAI,18	as	well	as	EUI	v	Piette19.20
Nevertheless,	the	overall	conclusion	that	judicial	dialogue	appears	to	be	a	limited
phenomenon	in	this	area	remains	even	when	taking	into	account	these	instances.

The	reasons	for	this	reluctance	are	hard	to	establish,	not	only	because	of	the	inherently
confidential	nature	of	court	deliberations	which	tend	to	make	the	determination	of	a
specific	finding	a	speculative	task,	but	also	because	of	the	fact	that	case	records	are	often
not	easily	accessible	or	available	at	all.	A	number	of	contributions	to	this	volume	had	to
report	that	court	files	are	generally	hard	or	almost	impossible	to	obtain.	Others	managed
to	get	access	to	such	files.	However,	often	these	files	were	not	much	more	revealing	than
the	published	decisions.

Notwithstanding	these	difficulties,	the	contributors	to	this	volume	have	made	a	number
of	very	valuable	suggestions,	ranging	from	a	generally	reserved	attitude	vis-à-vis	foreign
court	decisions	that	cannot	be	considered	to	have	a	precedential	value	without
compromising	the	independence	of	the	respective	national	judiciary	and	a	general
inclination	to	rely	and	build	upon	domestic	case-law,	often	along	with	a	tendency	to	focus
solely	on	the	relevant	treaty	provisions,	to	simply	practical	forms	of	inaccessibility	of
foreign	court	decisions.

At	the	same	time,	it	was	indicated	that	more	personal	reasons	of	the	judges	could
possibly	be	playing	a	role.	Examples	are	their	biographies	and	the	corresponding	effects
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on	their	attitude	regarding	foreign	judgments,	language	barriers,	the	lack	of	genuine
expertise	in	international	law,	or	at	least	of	awareness	that	foreign	courts	may	have	dealt
with	similar	judgments.21	These	personal	reasons	seem	to	imply	that	judges	might	often
be	willing	to	engage	in	judicial	dialogue	if	they	only	knew	about	its	very	possibility	or	had
the	necessary	resources.

Among	all	of	the	suggested	reasons	for	a	limited	judicial	dialogue,	the	general	attitude	of
national	courts	in	respect	of	foreign	judgments	stands	out	as	the	most	significant	and
common	impediment	to	transnational	judicial	dialogue.	Judiciaries	seem	to	have	grown
comfortable	with	focusing	on	a	literal	interpretation	of	headquarters	agreements	and
other	relevant	international	and	national	documents.	Some	evidence	actually	suggests
that	reliance	on	foreign	decisions	may	furthermore	lead	to	a	legitimacy	problem	since
foreign	judgments	cannot	be	considered	a	legal	basis	for	domestic	court	decisions	stricto
sensu.	Even	where	the	potential	exists	to	make	reference	to	foreign	cases	as	evidence	of
customary	international	law,	domestic	courts	rarely	seize	such	opportunity.22
Furthermore,	the	authors	in	this	book	have	not	found	any	substantial	evidence	of	parties
referring	to	foreign	cases	either.	It	is	thus	safe	to	say	that,	although	it	appears	pertinent
from	a	scholarly	viewpoint	to	look	beyond	one’s	borders	when	dealing	with	a	global
phenomenon	like	international	organizations,	they	are	essentially	being	treated	no
differently	than	other	issues.

(p.332)	 While	this	‘empirically’	tested	outcome	of	a	rather	modest	judicial	dialogue	on
questions	concerning	the	personality,	privileges,	and	immunities	of	international
organizations	may	appear	surprising	and	disappointing,	it	must	be	put	into	perspective.
On	the	one	hand,	some	remarkable	exceptions	exist.	In	particular,	among	European
jurisdictions	a	strong	tradition	of	vertical	judicial	dialogue	engaging	with	the	judgments	of
the	ECtHR	can	be	verified	and	has	been	confirmed	in	the	context	of	international
organizations’	immunity	with	regard	to	the	impact	of	the	Waite	and	Kennedy	judgment23
in	domestic	case-law.	On	the	other	hand,	a	closer	look	at	the	results	of	national
jurisprudence	concerning	the	legal	personality	and	the	privileges	and	immunities	of
international	organizations	demonstrates	that	domestic	courts	frequently	resort	to	a
very	similar	legal	reasoning,	basing	their	judgments	on	comparable	rationes	decidendi,
which	suggest	that	there	may	exist	a	certain	degree	of	‘unacknowledged’	or	indirect
judicial	dialogue.	It	is,	of	course,	much	more	speculative	to	ascertain	whether	such	forms
of	cross-border	conversations	take	place	or	not.	However,	sometimes	the	‘circumstantial
evidence’	appears	rather	compelling.

As	to	the	impact	of	the	Waite	and	Kennedy	judgment	on	the	domestic	case-law	dealing
with	the	jurisdictional	immunity	of	international	organizations,	the	contributions	in	this
volume	have	demonstrated	that	many	courts	in	the	contracting	states	parties	of	the
ECHR	have	taken	into	account	the	requirement	clearly	spelled	out	in	this	landmark	case
that	‘…a	material	factor	in	determining	whether	granting…immunity	from…jurisdiction	is
permissible	is	whether	the	applicants	had	available	to	them	reasonable	alternative	means
to	protect	effectively	their	rights	under	the	Convention’.24

Probably	the	most	important	example	in	this	regard	is	the	Belgian	Court	of	Cassation,
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which	explicitly	applied	the	Waite	and	Kennedy	reasoning	in	three	interconnected	cases,
namely	Western	European	Union	v	Siedler,25	the	General	Secretariat	of	the	ACP	Group	v
Lutchmaya,26	and	the	General	Secretariat	of	the	ACP	Group	v	BD.27	In	Siedler,	the
immunity	of	the	Western	European	Union	(WEU)	was	rejected	because	the	Court	found
that	the	internal	procedures	and	the	appeals	commission	failed	to	meet	the	article	6(1)
ECHR	requirements	of	due	process	and	independence.28	At	the	same	time,	it	extended
the	Waite	and	Kennedy	rationale	in	the	two	ACP	Group	cases	when	ruling	that	the	Group
could	not	invoke	its	immunity	from	execution	due	to	the	complete	absence	of	any
complaints	mechanism.	In	addition	to	this	set	of	cases,	reference	needs	to	be	made	to
Energies	Nouvelles	et	Environnement	v	The	European	Space	Agency,	where	the	Brussels
Court	of	Appeal	regarded	the	reasonable	alternative	means	requirement	as	being	met	by
three	internal	mechanisms	of	ESA,	which	could	also	be	combined,	and	thus	upheld	the
immunity	of	the	Agency.29

In	Germany,	the	Constitutional	Court	made	short	references	to	Waite	and	Kennedy	in
support	of	its	finding	that	the	legal	protection	envisaged	in	the	European	Patent
Convention	fulfilled	the	standards	set	by	the	German	Constitution	and	the	related
(p.333)	 Constitutional	Court	judgments.30	Furthermore,	Fassbender	argues	that
there	exists	a	possibility	of	a	‘hidden’	dialogue,	particularly	between	the	ECtHR	and	the
German	Constitutional	Court,	with	both	of	them	constantly	influencing	one	another.31
Peters	and	Neumann	also	identify	one	instance	of	such	a	possible	‘hidden	allusion’32	in
their	discussion	of	Swiss	jurisprudence	in	light	of	the	Waite	and	Kennedy	rationale.

They	further	conclude	that	this	rationale	‘has	been	applied	or	referred	to	by	Swiss
courts	in	a	broad	spectrum	of	very	different	organizational	immunities	cases,	including
cases	concerning	the	immunity	from	enforcement,	organizations	without	a	headquarters
agreement	with	Switzerland	and	disputes	beyond	the	employment	context’.33

Another	example	of	explicit	reference	is	Austria,	where	Waite	and	Kennedy—together
with	Belgian,34	English,35	and	Dutch36	cases—was	mentioned	in	a	submission	by	the	legal
advisers	to	the	Federal	Chancellery	that	was	extensively	quoted	and	approved	by	the
Constitutional	Court	without	any	further	contestations	when	it	held	that	the	procedure
before	the	Arbitration	Panel	for	In	Rem	Restitution	fulfilled	the	requirements	of	the
ECHR.37

Lastly,	the	course	of	events	in	the	Canadian	Amaratunga	v	Northwest	Atlantic	Fisheries
Organization	(NAFO)	case,38	as	discussed	by	Saunders,39	shows	that	the	emanation	of
Waite	and	Kennedy	even	went	beyond	the	various	ECHR	member	states.	In	this	case,	a
plain-wording	interpretation	of	the	NAFO	immunity	order	led	the	motions	judge	of	the
Supreme	Court	of	Nova	Scotia	to	deny	NAFO	immunity.	In	this	regard,	the	fact	that
NAFO	did	not	provide	any	internal	judicial	mechanism	had	prompted	the	plaintiff	to	refer
to	Waite	and	Kennedy	when	arguing	that	his	due	process	right	under	the	ICCPR	might
be	violated	if	international	obligations	were	not	taken	into	account	in	the	interpretation	of
a	legislative	provision.	Thus,	the	motions	judge	decided	that,	given	that	there	was	no
explicit	legislative	intent	to	disregard	international	law,	the	order	had	to	be	interpreted	in
light	of	Canada’s	treaty	obligations.	However,	as	promising	as	this	early	decision	might
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have	been,	it	needs	to	be	stated	that	NAFO’s	immunity	was	ultimately	upheld	on	the
basis	of	the	need	to	grant	international	organizations	autonomy	from	outside
interference.

The	Waite	and	Kennedy	decision	further	seems	to	have	had	an	indirect	impact	on	French
jurisprudence.	While	the	immunity	of	organizations	like	Eutelsat	or	the	Latin	Union	was
upheld	in	2001	and	2003	respectively—thus	post-Waite	and	Kennedy—the	French	Cour
de	Cassation	set	aside	the	immunity	of	the	Banque	Africaine	de	(p.334)
Développement40	due	to	the	absence	of	any	internal	mechanism	competent	to	deal	with
disputes	between	staff	members	and	the	organization.41	This	line	of	reasoning	was
subsequently	also	upheld	in	similar	cases,	such	as	Illemassène,42	where	the	French
Cour	de	Cassation,	in	similar	fashion	to	the	Belgian	Court	of	Cassation	in	the	Siedler
case,43	undertook	an	assessment	of	the	character	of	the	relevant	internal	dispute
settlement	mechanisms	in	order	to	guarantee	that	its	employees	were	not	deprived	of
their	right	to	have	access	to	justice	notwithstanding	the	fact	that	the	OECD	was	not
bound	by	the	ECHR.	However,	the	Court	referred	to	the	French	public	order	instead	of
the	ECtHR,	which	may	be	explained	by	a	reluctance	to	cite	a	convention	to	which	the
international	organization	involved	was	not	a	party	and	not	as	evidence	of	a	general
refusal	of	vertical	judicial	dialogue.

A	particularly	pronounced	example	of	national	jurisprudence	that	in	essence	applies	a
Waite	and	Kennedy	rationale	without	referring	to	it	can	be	seen	in	Germany,	where	the
Constitutional	Court	has	adopted	the	idea	that	immunity	is	justified	only	when	alternative
remedies	are	available	in	a	line	of	cases	dating	back	to	the	1980s.	The	two	Eurocontrol
decisions44	as	well	as	its	Solange	jurisprudence45	encapsulate	the	notion	that	lack	of
(national	court)	jurisdiction	over	acts	of	international	organizations	can	only	be	justified	if
access	to	justice	is	secured	through	alternative	remedies	that	guarantee	a	roughly
equivalent	level	of	due	process/fair	trial.46	Hence,	even	prior	to	the	ECtHR	judgment	in
Waite	and	Kennedy,	several	courts	in	various	countries	had	already	cautiously
developed	the	rationale	that	granting	immunity	may	depend	upon	safeguarding	that	the
right	of	access	to	justice	is	guaranteed	in	alternative	ways.

For	instance,	Argentinian	and	Greek	courts	seem	to	have	already	done	so	in	cases
involving	smaller	technical	organizations	in	the	1980s47	and	1990s,48	well	before	Waite
and	Kennedy,	while	the	Greek	Conseil	d’Etat	reverted	to	a	similar	reasoning	post-Waite
and	Kennedy	without,	however,	expressly	acknowledging	the	latter.49

Italian	courts	have	also	already	applied	the	requirement	of	the	availability	of	internal
remedies	as	a	condition	for	upholding	immunity	for	some	time	and	thus	decided	to
abstain	from	explicitly	endorsing	the	ECtHR’s	judgment	or	even	judgments	of	other
domestic	courts	in	the	Piette,50	Pistelli,51	and	Drago52	decisions.	Still,	all	of	them	are
(p.335)	 essentially	in	conformity	with	Waite	and	Kennedy,	albeit	with	a	focus	on	the
Italian	Constitution.	As	Pavoni	argues,	the	Drago	decision	in	particular	may	be	seen	as	the
result	of	indirect	judicial	dialogue,	with	the	Italian	Supreme	Court	holding	that	the	internal
committee	of	an	international	organization	failed	to	meet	the	requirements	of	an	effective
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remedy	in	the	sense	of	article	6	ECHR.53

Further,	the	case-law	of	some	countries	has	revealed	that	their	courts,	while	being
unwilling	to	expressly	cite	foreign	judgments,	often	tend	to	rely	on	legal	doctrine	that
makes	general	assessments	of	the	law	on	the	basis	of	domestic	court	judgments.

In	Austria,	for	instance,	courts	of	all	instances	regularly	cite	(Austrian)	textbooks	on
international	law,	thus	according	them	substantial	importance.54	At	the	same	time,	the
case	records	have	revealed	that	lower	courts	rely	on	more	specific	scholarly	work,	while
the	higher-ranking	courts	refer	to	the	usually	more	easily	applicable	general	textbooks	on
international	law	when	drawing	their	conclusions	on	international	law-related	issues.
Indirect	judicial	dialogue	by	Austrian	courts	may	further	take	place	via	legal	opinions	of
scholars.55	At	least	where	no	domestic	case-law	relating	to	a	specific	question	is	at	hand,
judgments	of	foreign	courts	as	well	as	scholarly	works	referring	to	such	cases	are	being
relied	upon	in	such	opinions	and,	in	turn,	in	the	ensuing	court	judgments.56	Reliance	on
‘domestic’	legal	scholarship	in	order	to	support	the	findings	on	immunity	appears	to	be
equally	common	in	Belgian57	and	Greek58	jurisprudence.

Extensive	reliance	on	scholarship	has	furthermore	taken	place	in	the	already	mentioned
Italian	Piette	case59	and	in	numerous	decisions	in	Switzerland.	For	instance,	where	the
Federal	Supreme	Court	relied	heavily	on	a	book	by	Pierre	Klein60	in	its	ZM	v	Arab
League	decision.61	As	shown	by	the	example	of	CERN	I,62	such	a	reliance	on	scholarship
can	even	amount	to	‘a	marked	réplique’63	to	case-law	of	other	countries	(p.336)	 since
the	Court	emphasized	the	distinctiveness	of	the	immunity	of	international	organizations
and	state	immunity	and	repeatedly	cited	a	Festschrift	article	by	Christian	Dominicé64	that
criticized	the	Italian	INDPAI	v	FAO	case.65	Lastly,	in	CERN	II,66	the	textbook	on
international	law	by	Pierre-Marie	Dupuy67	was	the	basis	on	which	the	Court	stated	that
‘if	there	is	a	currently	acknowledged	tendency	to	grant	international	organizations	the
widest	possible	immunity	due	to	their	necessary	implantation	in	a	state’s	territory,	an
opposite	trend	is	developing’.68	Aside	from	these	judgments	by	the	Swiss	Federal
Supreme	Court,	the	Labour	Court	(TPH)	of	Geneva,	for	instance,	in	the	aforementioned
ZM	v	Arab	League69	case,	relied	on	French,70	Swiss,71	and	Austrian72	authors	when
holding	that	employment	relations	between	an	international	organization	and	its	staff
members	were	outside	the	ambit	of	national	courts.	Another	example	is	the	Basel-Stadt
Supervisory	Authority	of	the	Debt	Enforcement	Office	in	BIS	v	NML	Capital,73	which
somewhat	unspecifically	referred	to	‘the	majority	view	in	doctrine	and	judicature’	on	the
international	law	obligation	to	provide	internal	review	mechanisms	and	to	a	conclusion	in	a
case	note	on	the	French	Degboe	v	African	Development	Bank	judgment74	when	deeming
itself	‘subsidiarily	competent’	if	the	international	organization	failed	to	offer	adequate
alternative	protection.

Judicial	dialogue	through	scholarship	also	occurred	in	Mendaro	v	World	Bank,75	where
the	works	of	French	and	Norwegian	publicists	were	cited	along	with	the	already-
mentioned	foreign	cases	when	the	DC	circuit	held	that	the	immunity	of	international
organizations	in	employment	claims	was	part	of	customary	international	law.
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However,	as	the	example	of	Russia	forcefully	demonstrates,	indirect	judicial	dialogue	via
scholarly	contributions	is	not	always	obvious	since	judges	may	abstain	from	mentioning
their	sources	in	their	decisions,	thereby	making	it	difficult	to	determine	the	impact	of
indirect	judicial	dialogue	via	scholarly	works	in	specific	cases	as	well	as	on	a	more	general
level.76	Even	in	instances	where	judges	evidently	do	refer	to	textbooks,	the	dialogue	still
seems	‘mysterious’	and	‘discreet’,	to	use	Maria	Gavouneli’s	words.77

(p.337)	 Still,	where	scholars	rely	on	national	jurisprudence	in	order	to	re-state	a	rule	of
international	law	and	where	other	national	courts	invoke	their	findings	this	may	be
regarded	as	a	form	of	indirect	judicial	dialogue,	moderated	through	doctrine.

It	also	demonstrates	why	such	an	indirect	form	of	judicial	dialogue	appears	so	pertinent.
Foreign	court	judgments	can	be	regarded	as	part	of	relevant	state	practice	and	opinio
iuris	evidencing	customary	international	law.	This	is	true	in	general,	but	it	has	particular
merit	in	the	context	of	judicial	immunities	because	here	it	is	national	courts	that	‘form’	the
relevant	state	practice.	Whether	a	domestic	court	accords	immunity	to	an	international
organization	and,	if	so,	what	scope	of	immunity	it	considers	appropriate	will	form	part	of
state	practice.	In	particular,	when	it	comes	to	the	hard	cases,	when	national	courts	are
unwilling	to	grant	absolute	immunity	and	have	to	decide	on	the	precise	scope	of	functional
immunity	or	‘sovereign’	immunity	to	be	applied	their	holdings	will	have	repercussions	on
how	such	limited	immunity	standards	are	to	be	viewed	in	international	law.

The	field	of	personality,	privileges,	and	immunities	of	international	organizations	is	a
particularly	well-suited	one	when	it	comes	to	learning	from	courts	of	other	states.	Their
interpretation	of	treaty	rules	as	well	as	their	views	on	potential	customary	international
norms	on	the	subject	may	be	directly	relevant	for	shaping	the	content	of	these	rules.
Thus,	while	national	courts	appear	to	have	been	reluctant	to	find	guidance	in	the	judicial
expressions	on	the	topic	so	far,	it	seems	that	they	could	benefit	greatly	by	increased
trans-border	judicial	conversations	on	the	subject.	This	book	may	be	regarded	as	a
source	of	inspiration	for	judicial	decision	makers	willing	to	look	beyond	their	own
jurisdiction.
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