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Some Theoretical Aspects
of “Comparative Taxation”

. WHAT IS COMPARATIVE TAXATION?

< surprising as it may seem, even amid voluminous scholarly

writings in comparative tax law, tax comparatists usually neglect

to define what it is, exactly, they deal with. We have no intention
=+ Launching such a scholarly effort here (and this is certainly not the
=2 purpose of this book), but we would like to suggest two possible
“oswers to the question presented in the subtitle above.

Possibly and obviously, “comparative taxation” could be seen as a
sorm of scholarly method of research and teaching. To assert such an
srzument is also to argue that whatever this method is, it holds its own
snique characteristics, processes, techniques, and modes of evaluation.
Ve cautiously assert that to date, no such method can be identified.
Father, legal tax comparatists have usnally adopted  well-defined
comparative methods that are used in general comparative legal stud-
o= Given the wide array of methods available for legal comparison
=ome of which are briefly surveyed below); there is probably no need
o invent a unique method of comparing tax rules.

fut “comparative taxation” can also represent a unique body on
wrowledge, However, this is not immediately apparent. To explain this
sssertion, we must start by pointing to the obvious: any process of tax
comparison will involve, at some point, the juxtaposition of tax laws of
o eral jurisdictions. However, the mere juxtaposition is not, by itself,

~ew knowledge.” Simply looking at the tax treatment of punitive
Zamage awards in the United States and in Germany, for example, and
“oung the similarities or differences between them does not tell us a
whole lot. These tax laws are already “there.” By “comparative tax knowl-
=dze. we mean, rather, the new insights and conclusions that can only be
~=ached by way of comparison. An example may illustrate this point.

In a book titled Tay Lawe Desigin and Drafting, Victor Thuronyi pio-
seered what may be referred to as the taxonomy of legal “tax families.”!

“actor Thuronyi, Tax Law Design and Diratting, sxiii-xxw (International
Monetary Fund 1996 ); Victor Thuronyi, Tax Law Design and Drafting
Imternational Monetary Fund 1998 } ; Victor Thuronyi, Comparative Tax Law,
=+ (Kluwer 2003),
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Even though the classification of legal familics is a long-established
concept in general comparative law, such a comprehensive classifica-
tion was new to tax laws when introduced by Thuronyi. According to
Thuronyi, such classification plavs an important role, as it provides
“assistance to those seeking to understand the tax law of different coun-
tries, whether for the purpose of comparative study or as part of tax
practice.”* Specifically, such a classification is most helpful in generat-
ing “relevant questions.”” The concept of classification is regarded by
its proponents as an essential part of the process of comparison,* as it
suggests which jurisdiction might be “successfully compared” with
others. Of course, any such typology may be criticized or completely
rejected. But it is obvious that such typology could not have been pro-
duced without the comparison of multiple tax jurisdictions and hence
certainly qualifies as “comparative tax knowledge.” In other words, it
is an insight that could not have been achieved absent the process of
comparing tax rules,

In the following text, we will try to attach this meaning to the term
“comparative taxation.”

Il. SOME POSSIBLE APPROACHES TO THE STUDY
OF COMPARATIVE TAX LAW

One of the main problems with the comparative study of law is that
there are probably as many approaches to it as there are comparative
scholars. Although over the past three decades or so, legal comparatists
have fiercely debated what approaches should be deemed appropriate
when conducting a comparative study of law, they have failed to
produce any coherent outcome.® This is not surprising, since this aca-
demic discussion is strictly embedded in the ideological and political
stances of its participants. Since ideologies are ma ny times irreconcila-
ble, the same fate may apply to the methodological offshoots of such
ideologies.

Some legal comparatists did try to sketch a so-called objective blue-
print for comparative research. Professor W, J. Kamba, for example,
portrayed legal comparison as a three-phase process.” The first phase is
the descriptive phase, in which the comparatist is expected to describe

= THURNOYE, CoMPARATIVE Tax Law, stipra note 1, at 23-24,

' Id. at8.

* John C. Reitz, How to Do Comparative Late, 46 A, 1. Conme. L. 817, 622 (1998),
© See, ex. Mathias Reimann, The Progress and Failure of Comparative Law in the
Sccond Half of the Twentieth Century, 50 AM. ). Comp. L. 671 (2002),

© Walter | Kamba, Comparative Law: A Theoretical Framework, 23 INT'L Comp.
LA 485 (1974).
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the “norms, concepts and institutions of the systems concerned.”” The second
phase is the identification phase, in which the rescarcher indentifies the
differences and similarities among the systems studied. The third phase
is the explanatory phase, in which the reasons for convergences and
divergences are explained. However, even if we accept such a general-
ized scheme, it is obvious that once executed, it must be filled with
some real contents. One must choose which jurisdictions to compare,
what laws to compare, which legal and nonlegal texts to read, and so
on. In other words, we are thrown back into the realm of subjective
choices, which, by definition, are ideologically affected.

Obviously then, we cannot possibly point to a single approach that
can be regarded as superior to others. Indeed, given that these
approaches represent different ideological views, we would probably
notbe able to reach an agreement among ourselves as to the most prom-
ising method of comparative tax research. Hence, any reader of this
book would clearly identify some shifts in the focal points of the discus-
sion, a result of our theoretical agreements and disagreements. Thus, a
shift from a functional discussion to a discussion in comparative
economics, with side trips to cultural comparativism, should be viewed
as an invitation to consider multiple possibilities of analysis, rather
than to suggest a “proper” one in each case,

However, this unsolved debate did successfully emphasize the
pivotal points of ideological differences. Some “schools of thought” can
be clearly identified, each of which has its own basic assumptions and
purposes and each of which has its own idea as to how comparison
should be executed. In this respect, the key debates revolve around
three basic questions: the first is the purpose of comparative legal
studies; the second is the objects of comparatives studies, namely which
jurisdictions and which laws should be compared; and the third
addresses the techniques of actual comparison. The intent here is not to
overburden the reader with theoretical aspects of research but rather to
briefly survey some of the possible ways by which one might approach
acomparative study in the context of tax laws.*

Unavoidably, such a short summary tends to generalize and ignores
some important nuances. Hence, it does not by any means intend to
prescribe in details any technique that should be followed when con-
ducting a comparative study in tax law. But it can still clearly illustrate
where the key ideological (and consequently methodological) differ-
ences lie. These approaches can thus serve as “ideological rallying
points” from which a comparative debate can be launched. We
will survey four possible approaches to the comparative study of

—

*ifd; e 511,
* For a more elaborative survey, see Omiri Y. Mavian, The Discursive Failire o
Comparative Tax Law, 38 Am. . Comr, L. 415 {2010).
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tax law: functional, cultural, critical, and economical. It is impaortant to
note that each of the approaches described below is full of sub-schools
and inner conflicts. Also, none of the scholars mentioned can be purely
regarded as adopting a particular approach. Most tax comparatists
embody in their writings assumptions and arguments that absorb their
vitality from multiple methods and from various traditions. Thus, the
reader is encouraged to consider these views openly, rather than
completely embrace or reject any of them.

A. The functional approach to comparative tax studies

The functional approach to comparative law has a long-established
tradition and is probably the most widely adopted. Comparative legal
functionalism rests on the assumption that “the legal system of every
saciety faces essentially the same problems, and solves these problems
by quite different means, though very often with similar results.” In
other words, functionalists see the convergence of legal svstems as an
inevitable and desirable phenomenon. If legal problems and legal out-
comes are the same, unifying the laws (the means to solve these similar
problems and to reach the similar outcomes) would save a lot of head-
ache. In their view, legal terminological heterogeneity is only a facade
that covers the real similarities that may be unobservable at a first
glance. A tax comparatist’s job would be to uncover these similarities in
the context of tax laws,

The premises of functionalism, as well as the view that tax laws are
converging, are widely adopted among international and comparative
tax scholars. Such commentators repeatedly point out the remarkable
degree of similarity in the tax laws of different jurisdictions, which have
started quite far apart." More importantly, a comparative tax function-
alist would typically see convergence not only as an easily observed
phenomenon but also as a desirable process from a normative perspec-
tive. In the functionalist view, there is little sense in adopting different
legal rules that are aimed at dealing with similar social problems and to
achieve similar results. Thus, when tax functionalists execute their
comparative research, they might do so with the purpose of the harnio-
mization of tax laws in mind.

? KONRAD ZWEIGERT & HEIN KO17, AN INTRODUCTION 1O COMPARATIVE Law
3 (Oxford University Press 3d ed. 1998),

Y See, e, Carlo Garbarino, An Evolutionary and Structural Approach to
Comparative Faxation: Methods and Agenda for Research, 57 A | Coatr. L.
677 (2009). REUVEN Avi-YONAI, INTERNATIONAL TAN AS INTERNATIONAT Law!
AN ANALYSES OF THE INTERNATIONAL Tax REGive (Cambridge University
Press 2007); Yariv Brauner, A hitermational Tax Regine in Crustallization, 56 Tax
L Rev. 259 (2003),
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Garbarino’s functionalist approach is a good example.!! He reters to
the European Common Consolidated Corporate Tax Base Project
(CCCTB), among others. In 2001, the European Commission “identified
corporate taxation across the European Union as one major obstacle to
the achievement of a common market.”” To address this problem, the
European Commission launched a project with the aim of mitigating
this obstacle by eliminating, as efficiently as possible, double taxation
of European corporate groups doing business in multi-Eu ropean juris-
dictions. One of the possible approaches for such a project is to apply an
all-European comprehensive solution. Indeed, by late 2004, 4 CCCTR
working group began discussions with the prospects of replacing
“national tax systems by a common tax base.”"’ Garbarino specifically
uses the CCCTB example of comparative tax research to show that
through a comparative study of tax laws, we can “reveal the existence
of an EU common model of tax consolidation on which agreement can
be reached through reinforced cooperation at EU level.”™* In other
words, such research should bring about tax harmonization.

Such a purpose would have significant implications for choosing
which jurisdictions and tax laws to compare. Since functionalists are
looking at “similar” social problems, they only compare things that
are indeed “comparable.” This means comparing jurisdictions which
are “at the same evolutionary stage”"* and are thus likely to tace similar
social problems. In addition, in order for the comparative process to be
effective, one must also compare those tax laws and institutions which
essentially fulfill the same social functions.

Assuming that a tax comparatist adopts such an approach, the tax
family classification discussed above becomes an essential tool in select-
ing the objects of comparison. This is so since classification provides us
with an a priori template of “comparable” jurisdictions and “compara-
ble” rules. For example, Thuronyi’s classification leads him to suggest a
“rule of thumb” for the selection of jurisdictions that are “representa-
tives” of a larger family or tradition. He suggests Germany, France, the
United States, and the United Kingdom as natural choices of tax
comparison.” According to Thuronyi, these countries can be regarded
as “leaders in influencing the tax laws of other countries,” "

see Garbarinn, i,

¥ Michael Lang ot al., Preface, in Common CONSOLIDATED Corrorate Tax
Bast 3, 3 (Michael Lang ot. al, ods., 2008).

' Michel Auvjean, The CCCTR | Yroject wd Hie Frture of Enropean Taxalion, in
CoMMON CONSOLIDATED CORPORATE Tax Base 11, 32 (Michael Lang et. al
eds., 20081,

# Garbarino. <upra note 10, at 704,

" Clive M. Schmitthoff, The Science of Comparative Latw, 7 CAMBRIDGE 1], 94
Jb (1941).

" THURONYE COMPARATIVE Tax Law. supra note 1, at 9,

Ly
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The tunctionalist premises suggest that a comparative legal
researcher should start by identifving a particular practical problem
and question the way in which it is solved in each of the jurisdictions
compared (the “problem-solving approach”).

Another possible way to address such assumptions is to take an insti-
tutional view, namely, to ask which institutions in the countries conm-
pared perform the same problem-solving functions (“the institutional
approach”). Two comparative methods are worth mentioning here,

The first is the comparison of legal transplants. According to this
approach, most legal systems are built upon the borrowing of legal
models of other systems. In that sense, transplantation is the main
source of legal development and evolution ™ In the tax context,
Garbarino argued that the “pervasiveness of tax transplants challenges
the idea that tax law is exclusively a local response to social demands
felt by a specific national community.”"* In other words, an effective
comparative tax study might be conducted by identifving the tax rules
that successfully circulate among various jurisdictions and are being
similarly implemented.

A derivative of the transplants approach is the “common core”
approach to comparative research. Given that legal rules are borrowed
and re-borrowed in the multinational context, it is not unreasonable to
assume that models that successfully address common problems will
survive, while those unable to do so will disappear. Over time, this may
create a “common core” of tax rules that may be shared by many juris-
dictions. Comparative tax researchers are sometimes specitically aiming
at exposing this core.

A good example for a common core-style project in the tax arena can
be tound in the book that is regarded as canonic by many, authored by
Hugh Ault and Brian Arold.® Their book states its functional
orientation at the outset by saving that “the purpose of this book is to
compare different solutions adopted by nine industrialized countries to
common problems of income tax design. "' Aultand Arnold approached
local specialists in many jurisdictions, who were requested to provide
accounts of their home tax svstems. Ault and Amold later svnthesized
the country reports into a form of general analysis that categorizes the
findings into an casily read classification. Their work is primarily
oriented to reveal the “many communalities” 2 amony the systems
compared, thus providing us with a form of tax common core.

" ALAN WATSON, LEGAL TRANSPLANTS: AN APPROACH TO COMPA RATIVE Law
{1974).
" Garbarimo, supra note 10, at 696,
U HUGH | AueT & Briax [ ArNoLD, COMPARATIVE INcoME TAxaTION:
ASTRUCTURAL ANarysis (University Press of Virginia 2004).

Id. at xix,
= Miranda Stewart, The “Aha” Expericnee: Conparatioe ncome Tax Systems, 19
Tax Notes Int'i 1323, 1327 (1999,
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B. Comparative tax law as a study of cultural differences

Cultural comparatists reject the functional assumptions of similarities
of social problems and legal solutions. Rather, cultural comparatists
assume that law is part of a broader cultural phenomenon. Each cul-
ture contains elements such as values, traditions, and beliefs, which
give each culture its uniqueness. This “differentiation of cultures”
entails, according to such an approach, that the laws (which are embed-
ded in these cultures) are also necessarily different.?’ Thus, it is not
surprising that cultural comparatists also reject harmonization projects,
since they call—by definition—for the annulment of cultural identity
as expressed in the unique laws of a given society. Writings in com-
parative legal culture have long celebrated (or urged that we should
celebrate) the virtue of “difference,” since difference “satisfies the need
for self-transcendence.”* Even if harmonization was somehow desir-
able, cultural comparatists perceive it as an unattainable goal, since
cultural and political differences are irreconcilable.

Rather, according to this approach, comparative analysis should be
aimed at understanding the cultural; social; political; and ultimately, the
legal identities of “the other.” In turn, such “understanding” should
serve us better when reflecting on our own legal rules and cultural
identity. In a sense, cultural comparison is a hermeneutic process; a cul-
ture cannot successfully reflect on its vwn law without the process of
comparison and cannot reflect on the process of comparison without
questioning its own law.

Such a cultural “difference-oriented” stance is clearly visible in
the writings of several comparative tax commentators.® Michael
Livingston, for example, defines “tax culture” as “the body of beliefs
and practices that are shared by tax practitioners and policy makers in
a given society and thus provide the background or context in which

= See Roger Cotterrell, Compurative Law and | egal Culture, in Tie Oxrorp
Haxpsook oF CoMPARATIVE Law 7og (Mathias Reimann & Reinhard
Zimmerman eds., 2006).

' Pierre Legrand, The Same and the Difforent, in COMPARATIVE LEGAL STUDILS:
Trapimons axp TranstTions 240, 280 (Pierre Legrand & Roderick Munday
eds., 2007),

** Pierre Legrand, Enropean Legal Systems Are Nol Converging, 45 Int’'l & Comp
L.Q. 52, 61-62 (1996); ulic Roin, Taxation without Coordination. 31 J. Legat
STUD. 61 (2002} (In the tax context),

= Sew, ey, Michael A, Livingston, Law, Culture, ami Anthrepelogi: On the Hopes
and Limits of Comparative Taxatint, 18 Can. |. L. & JURISPRUDENCE 119 (2005);
Michael A. Livingston, Front Milan to Munibaz, Changing in Tol-Aviz: Reflections
of Progressive Taxation and “Progressive” Politics in a Globalized bt Still Loval
World, 54 As. | Come. L. 555 (2006): ANN Mustrorn, Taxing CULTURE:
Towarps A THEORY OF Tax CoLLECTION LAw | (Ashgate 2002); Assat
Likhovski, The Duke and the Lady: Helvering V., Gregory and the History of Tax
Avoidance Adjudication, 25 CARDOZO L, Rev. 953 (2004},
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substantive tax decisions are made. "> The comparison of such cultures
is specifically useful when comparing jurisdictions that are different in
thetr social and cultural background, thus exposing themes of taxation
that are affected by local considerations even amid globalization,

On the other hand, it is also helpful to examine arguably “similar”
jurisdictions, particularly to show that any similarity might be a super-
ficial one and that the underlying cultural traditions, which are by defi-
nition different, significantly affect the execution of such so-called
“similar” policy choices, even when the jurisdictions compared face
similar problems.

According to the same logic, cultural tax comparatists would proba-
bly be very careful in asserting that legal transplantation points to a proc-
ess of convergence. Rather, the assumption here would be that as the
borrowed rule crosses the national border, it undergoes a significant
modification thdt is intended to assure its acceptance in its new local
environment.™ Such alteration might be so heavily influenced by local
considerations that the ultimate outcome is a Lumpletul_\' different ammal
than the original rule. Thus, two rules that originated m the same place
and tradition will produce two completely different outcomes, even
though their titles may still remain similar. For meplv Assaf Likhovsky
studied the transplantation of British income tax laws in Mandatory Pal-
estine and concluded that in order to survive the tmnsplantatmn, the
original tax rules had to be significantly altered <o as to take into account
the unigue multicultural society of Mandatory Palestine =

Similarly, cultural tax comparatists would probably have a hard
time accepting the idea that there is such thing as “common core” tax
principles. Rather, their idea is to identify “tax cultures” and by doing
S0, point to real differestces in policy choices. It is not exactly clear how
one should approach this process of defining tax cultures, but some
ideas have been brought forward in this respect. For example, accord-
ing to Livingston, a tax comparatist must assume a priori that tax
cultures are different. He also notes that tax culture does not necessarily
correlate with a society’s general culture.™ It is certainly possible,
according to Livingston, that political or sociological culture would
tavor different or even contradicting values to those advanced by the
tax culture. Livingston also asserts that narrow and localized factors
play a more important role than “broad cultural norms which are often
subject to misleading or over stated stereotvpes.” ' These arguments

* See Michael A, Liv ingston, Fram Milan to Mumbar, supra note 26, at 56,

“See, e, Anthony C. Infanty, The Ltincs of Tax Cloning, 6 Fia. Tax. Ry, 251

(2003); Mark . West, The Puzzling Divergence of Corporate Lawe: Evidence and

Explanations from Japan aid The Upibed States. 150U Pa. L. Rev. 527 (2001).

" Assat Likhovski, Is Tax Lace Culturally Specific? Lessons fron the History of

Dricome Tax Law i Mandatory Palestie, 1T Tieorenican Ing. L. 725 (2010).
See Livingston, The Hopes aud Linaits of Comparative Taxation, supra note 26.
Bt at 132,
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suggest that tax cultures are best understood as a general category from
which narrow indicators can be subsumed and easily compared. Such
indicators might be the education and training of tax elites; the relation-
ship between lawyers, economists, and other tax professionals; the
nature of tax administration; the attitudes toward tax compliance and
evasion; and the unwritten traditions that govern the making and
implementation of tax policy in the country in question, =

C. The critical approach to comparative tax studies

At the most general level, critical studies in comparative law are aimed
at exposing the pretentious apolitical nature of so-called mainstream
discourse in comparative law and to suggest alternative discursive
agendas. Critical scholars of comparative law often see mainstream
comparative law as a hegemonial-ideological project aimed at either
assimilation or inclusion of ather traditions, a process culminating in
projects of harmonization. ™ Such scholars argue that comparative legal
studies should be a “liberating project,” releasing us from the cognitive
cage of abstract relativist dichotomies (such as common law /civil law,
Western/Oriental, self/other), which are wrongly perceived to be
“objective.

In the tax arena, critical comparisons can be easily associated with
Infanti. For example, Infanti explains his choice of comparative tax
studies as a tool of tax reform by noting that “[t]he ensuing debate over
how to reform the ailing U.S. international tax regime has largely been
shaped by the traditional concerns of efficiency, fairness, and
simplicity.” ™ He further notes that “[t]he traditional focus on these con-
cerns may stem from the fact that they lend themselves to the theoreti-
cal analysis preferred by commentators,”* Professor Anthony Infanti
suggests that tax reform debates should shift their perspective. He
believes that placing the reform debate in a comparative perspective is
needed in order to liberate current discussion from its own “parochial”
view.” By doing so, Infanti expresses a true critical stand, aiming at
exposing the true nature of current “mainstream” tax policy debate and
to suggest an alternative agenda,

= See Livingston, Frone Milan fo Mimbar, supra note 26, at 357,

" Anne Peters & Heiner Schwenke, Comparatroe Laz Beyond Post Modernism,
49 INT°L & Comre. L, Q. 800, 822-2.1 (2000).

“ Gunter Frankenberg, Critical Comparisons: Re- thinking Comparative Law, 26
Harv, INTL L 411, 44445 (1985),

¥ Anthony C. Infanti, Sponttaneons Tiy Coordination: On Adopting a Comparative
Approach to Refornung the ULS, interimtional Tax Regime, 35 VAND. [. TRANSNAT'L
L. 1105, 1113 (2002},

M, at 1119,

. at 1119-20.
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To do so, one must step out of the usual choices of objects and juris-
dictions to compare. One must specifically “free herself” from the com-
monly selected issues of tax comparison in order to expose what the
common paradigmatic discourse prefers to avoid. Indeed, Infanti
explained his choice to compare the tax treatment of contributions
made by domestic taxpayers to foreign nonprofit organizations for its
marginality, specifically “because it was not a topic about which aca-
demics studying international tax normally write.”™ Part of his pur-
pose in doing so, he continues, “was to try to move the international tax
discourse beyond the usual subjects.”™

Frankenberg portrays the actual process of critical legal comparison
as a three-stage process.* Critical study should start, according to
Frankenberg, where other studies end: the conceptualization of compli-
cated social phenomena into abstract terms, which can be easily fitted
with a legal framework. Then, the critical comparative scholar is asked
to deconstruct the process of legal decision making, questioning, and
exposing the political interests underlving the process. Once we are in
clear view of the abstract “objective” legal framework on the one hand,
and the underlyving political interests on the other, the third step is to
reintroduce the legal process, showing how its discourse “ignores, mar-
ginalizes or transforms.”* Namely, the third step shows how interests
shape legal understanding and create the abstract concepts with which
we started.

D. Comparative tax study as an exercise in economic analysis

Comparative Law and Economics (CLE) is sometime categorized as an
approach of its own right, but it may also be viewed as an offshoot of
functionalism, taking a more self-aware ideological turn: etficiency. ™
Instead of simply asking which laws or institutions fulfill which
functions, it asks which do so in the most efficient way.

CLE starts with an assumption that “there is a competitive market
for the supply of law.”** Legal transplants, from an economic point of
view, are actually a competitive circulation of legal models, a process in

“ Anthony C. Infanti, A Tax Crit Identity Crisis? O Tax Expemdittire Analysis,
Deconstruction, and the Rethinking of a Collecteve Identity, 25 Winrrrier L. Rev,
707, 796 (2005},

M Id. at 796-97.

* Gunter Frankenberg, Critical Comparisons: Re-thiking Comparative Liw, 26
Harv, INT'L. L. )L 411 450-52 (1985).

ol at 452,

= See Ugo Matter, Comparative Law anp Econonics (Michigan University
Press 1997).

" Raffacle Caterina, Comparative Late and Economics, in ELGAR ENCYCLOPEDIA
OF COMPARATIVE LAw 161 (Jan M. Smits ed., 2006).




Sume Theoretical Aspects of “Comparative Taxanon™ 1]

which only successtul (or efficient) models survive, hence leading to
convergence.t

From a methodological point of view, CLE “seeks to begin the
comparison from a ‘neutral scale’ that can be validated by observable
data: economic efficiency.”* In essence, CLE rescarch is aimed at com-
parative inquires into the deviations of different jurisdiction from an
cconomically efficientbenchmark: a so-called “model legal institution,
From that perspective, CLF can be cither “problem-solving oriented”+
(asking how we can solve a common problem in the most efficient way)
or “institutional oriented” (asking which existing institution is the most
efficient).

Atleastone legal tax comparatist adopted a similar approach. Barker
asserted that a comparative tax analysis should seek to measure how
tax systems deviate from a well-known benchmark: the Haig-Simons
model.* Under Barker's approach, this model has to be used as a refer-
ence point for the identification of similarities and differences among
tax systems,

Yet, unlike the traditional approach to law and economics, Barker
sees comparative law and economics as aimed at distributive justice
rather than efficiency. Such an assertion has an important implication
with respect of the choice of laws to be compared: if we seek tax bench-
marks of distributive justice, we should probably study tax laws that
deviate from the Haig-Simons formula by way of actual “distribution.”
Barker provides some examples of significant tax laws that should be
regarded creating “exemptions and tax preferences” rules," namely
those which atfect economic distribution. For example, with respect to
the taxation of service income, he includes deferred compensation
arrangements, the tax preferential treatment of health and other insur-
ance, and fringe benefits. With respect to the taxation of capital gains,
he notes the inclusion of interest and dividend income, the deduction of
interest payments, rules for capital cost recovery, the deductibility of
current versus capital expenditures, timing of income and deduction,
and the deduction of net operating losses.

HOLd At 161-62.

¥ Oliver Brand, Comceptual Comparizons: Towards a Colierent Methedology of
Comparative Legal Stidics, 32 Brookiyx | Inte L. 405, 421 (2007},

¥ MATTEL supra note 42 at 182; Ugo Mattei & Fabrizio Caftagi, Comparative
Laze and Econowrics, in Tne NEw PALGRAVE DICTIONARY OF ECONOMICS AND
Law 346, 147 (P Newman ed., 1998),

¥ The language of this approach is the ene mainly adopted in this book.
* William Barker, Expanding the Study of Comparative Tax Laze to Promote
Dentocratic Policy: Tite Example of the Move to Capital Gains Taxation in Post-
Apartherd South Africa, 109 Pean. St L, Rey, 703, 712-714 (2003).

¥ Id. at 715-16.
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1. The economic principles of taxation: efficiency, equity,
and simplicity

As noted above, this book is intended to serve as a supplement to the

basic tax class. Thus, many times this book stops exactly in the juxtapo-

sition of tax rules and only briefly compares them using the economic
principles of taxation. Therefore, even if the book is not a scholarly

effort to produce “comparative tax law knowledge,” it follows, to a

certain extent, a comparative law and economics perspective in a prob-

lem-solving-oriented manner. This is why it is worth offering a fow
words about the three general economic principles of taxation: effi-
ciency, equity, and simplicitv.™ However, this mode of explanatory

analysis is primarily technical. Namely, it does not seek to advance a

particular normative choice but rather to use economic analysis as a

handy tool to illustrate differences and similarities. Particularly, even

though each of the terms explained below is in essence an economic
term, each represents a completely different (usually competing) ideo-
logical choice that may be exemplified using cconomic language but
can probably be explained only by looking at social, cultural, and his-
torical perspectives. To summarize, the “economics” underlying this
book are notreally “comparative” economics in that they do not advance

a particular policy choice. Similarly to Barker, we occasionally adopt an

economic technigue, but we do not necessarily advance an cfficient (or

any other, tor that matter) outcome in particular in this book.

1. Efficiency-The concept of efficiency is the one which is usually
associated with comparative economics, i.e., the comparative search for
the most efficient solution. The concept of efficiency moves from the
invisible hand theorem by Adam Smith: under certain conditions, an
wifettered free-market economy will be efficient and will move on its own,
like if it was an invisible hand,

Unfettered economy means that there is no government interference
or a minimal government intervention (i.e., government should not
intervene).

Free-market economy means that there is perfect competition. The
conditions in order to have perfect competition (i.e., the conditions
needed for the invisible hand theorem to work) are the tollowing:

* Small agents: each agent has to be small enough so not to single-
handedly affect the economic market. For example, no matter how
many pops one buys, it will not affect the prices (this brings in
the assumption that we cannot have monopoly, otherwise prices
would be affected). In other words, each participant needs only to

T For anin-depth analysis of these three principles, see Joer Stemron & Jos
Baria, Taxine Ourstives, A Crozen's Guime 1o e Desars over Taxes
(The MIT Press 2008).
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know about his or her own preferences and constraints. There 1s

no need to manage a huge amount of information like in a planned

cconomy;

* Rational agents: each agent has to be a rational one: rational agents
are agents who try to maximize their profits;

* No public goods™ or externalities: the theorem works only when
there are not public goods, because the free market economy would
not be able to produce public goods in an efficient way. There is
an externality when actions of one individual or firm affect other
individuals or tirms, other than through the price system; and

* Perfect information: buyers are well informed about prices and qual-
ity of what thev mav purchase. In fact, impertect information leads
to adverse selection (which is information asvmmetries between
buyers and sellers) and moral hazard (which is every situation in
which a person does not bear the full adverse consequences of his
actions).

However, in the real economy, the above-mentioned conditions are
not met. In fact, we could always identify market failure, government
failure, and people failure.

There is market failure because there are monopolies (and therefore
there are not only small agents), public goods, externalities, and imper-
fect information (adverse selection and moral hazard).

There is government failure because unfettered economies do not
exist; since governments do intervenc and interfere (tax policy would
probably qualify as one of the most significant forms of government
interventions).

Finally, there is people failure because very often, people do not
make choices that are in their own interest. This field is also known as
behavioral economics.™ For example, it has been proven that people are
susceptible to framing (the same person in the same situation may
choose differently depending on how the situation is framed).

The concept of (Pareto) efficiency is that “no one can be made better
off without making someone else worse off. In other words, resources
are not wasted.”

Let's assume we have two kinds of people in the economy. They
only differ in their ability to sell their services; that is why we have
highs and lows. The more resources one has, the higher her well-being
is. The theorem of the invisible hand assumes that the unfettered free
market economy will always be on the frontier (the utility possibility
frontier or UPF). The assumption is that when we are on the utility

A public good s a good that if it is consumed by one person does not
diminish its availability to anvone else,
¥ Sep Brraviorar PusLic Fixasce (B, McCaffery & . Slemrod eds., 2006)
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possibility frontier, no resources are wasted or, in other words, no one
can be made better off without making someone else worse off.

Every pointinside the curve means that there is a waste of resources,
because, theoretically, it is still possible to reach a point where both
parties are better off.

Itis noteworthy that the theorem does not tell anything about fair-
ness. Therefore, saying that an cconomy operates efficiently says noth-
ing about the distribution of well-being among the citizens. This means
that an efficient economy is not necessarily a fair one. The distribution
may be deemed to be inequitable, although the grounds for making
such a judgment are ethical rather than economic.

However, the concept of efficiency is fundamental in analyzing or
comparing different tax systems. Most taxes have efficiency costs
because they distort taxpayers” decisions. For example, income taxes
make leisure more attractive. Generally, for a given amount of tax rev-
enue collected, efficiency cost is higher the greater is the behavioral
response to taxes. For example, a tax on food is not necessarily ineffi-
cient because it would raise revenue without causing major behavioral
responses (besides the ethical problems that may arise), Simila rly, a tax
on skies is not inefficient because it would reduce leisure and would
therefore induce people (at least theoretically) to spend more time
working. Efficient taxes are those that correct negative externalities or
create positive ones,

Regarding progressive income tax systems, these are inevitably
accompanied with a waste of resources. This is because the more
progressive the income tax system is, the more influenced the behav-
iors are, which in turns involves a waste of resources. According to the
mvisible hand theorem, the only neutral tax is the lump sum tax, which
does not grant any redistribution of wealth,

2. Equity-The vertical equity principle states that the wealthier a
person, the more taxes she should pay. In a progressive income tax
system, a taxpayer’s tax liability, as a fraction of income, rises when
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higher income is Produced. In a proportional income tax system, all
taxpayers are subject to a “flat rate” tax at the same percentage of their
income, regardless of the amount of income. In a regressive income tax
system, as the income increases, the tax percentage decreases.

Vertical equity could be introduced in our analysis using one of two
principles.

The first is the so-called “benefit principle”: the tax burden is
proportionate to the benefits received by the taxpavers. According to
this principle, taxes are seen as a charge for the services provided by the
government. However, the benefit principle precludes redistribution
policies, and valuation issues for public goods may also emerge.

The second is the “ability to pay” principle, according to which, as a
taxpayer’s well-being increases, so does her ability to pay. However,
this principle provides only vague guidance for progressivity and
ignores the expenditure side of the government budget. Theoretically
speaking, this may be a well-established principle, yet it seems too
abstract to actually be implemented. Yet, in many European countries,
the “ability to pay” principle is a constitutional one.

Another way to deal with vertical equity is to analvze the trade-off
between equity and efficiency. Refer to the diagram of the utility
possibility frontier. The efficiency costs of redistribu ting via progressive
tax and transter policies are represented by the “utility feasibility fron-
tier” that lies within the utility possibility frontier. The more the UFF
lies within the UPF, the greater is the efficiency cost of progressivity.
This, in turn, depends on the behaviorai response to such policies.

The principle of horizontal equity is also fundamental for analyzing
and comparing different tax systems. According to this principle, indi-
viduals (or families?) at the same level of well-being should have the
same tax burden.

Finally, the principle of intergenerational equity has also to be consid-
ered: first, because a tax policy that may seem notequal in a year-period
horizon could be considered equal in a lifetime horizon or the other
way around; second, because certain tax policies may create tensions
between different generations.

3. Simplicity-Simplicity is not really an independent criterion (and
for that matter, not a strictly an economical one, though it carries with
it economic implications), because unnecessary complexities waste
resources (inefficiency) cause a capricious assignment of tax burden
(inequity ).

Simplicity is usually measured by looking at compliance and admin-
istrative costs.

Compliance costs measure the time and money spent by taxpavers to
comply with the tax system. They represent the time and resources
expended by taxpayers to interact with the income tax system. These
costs include the value of individuals’ time spent learning the tax law,
maintaining records for tax purposes, completing and filing tax forms,
and responding to any correspondence from the tax administration
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(including tax audits), Compliance costs also include amounts paid to
others to conduct any of these tasks on behalf of an individual or a
business,™ 1f compliance costs are too high, taxpavers may have an
advantage not to comply with the tax system (therefore reducing compli-
ance costs) if the risk of detection and the other costs are relativu.‘rly low,

Administrative costs™ measure the time and money spent by the
sovernment to implement the tax svstem,

We are left with the fact that the simplest tax system may not be the
tairest. The fairest tax system might have efficiency costs. The most
efficient system s probabiy not the fairest.

E. What to expect next

From here, what to do with the intormation supplied in this book is for
the reader to choose. The examples to follow are the start, not the end,
and are intended to ignite modes of thinking that are not usually applied
in basic tax classes. The toreign examples will be based primarily on the
foreign countries covered in depth in Hugh Ault and Brian Arnold's
Comparative Income Taxation: A Structural Analysis, namely, Australia,
Canada, France, Germany, Japan, The Netherlands, Sweden, and the
United Kingdom. Italian and [sraeli tax systems, for obvious reasons,
will also be addressed. We will also use examples from developing
countries in order to emphasis the policy choices made by countries
with less tamiliar social and political backgrounds and in which the
ncome tax system plays different roles in economics and politics, This
1s why oceasional examples will also be drawn from the (ax law of other
countries other than those mentioned above,

The organization of the book is designed to help the tax student
tollow the book in parallel with the regular tax casebook that he or she
is using, Since most U.S, tax casebooks follow a basic pattern (income,
deductions, the taxable unit, timing, capital gains, and so on), the book
will follow the same order. A critical comparatist will probably be quick
to note this construction and may even criticize us for trving to manipu-
late foreign tax systems to accommodate the “mainstream” American
discourse. Point taken. We invite, by all means, critical tax comparatists
to bring forward a critical analysis on the construction of comparative
tax discourse around these usual focal puints. This would be a much-
needed (and long overdue) contribution the comparative tax discourse,

* Slemrod & Bakija, st note 50,

* s THE PRESIDENT S AUVISORY Paner on FEpERAL Tax Rerorm, Sivpre,
FAIR, AND PrO-GrOWT11: Prorosars 1o Fiy AMERICA'S Tax SysTim
[Government I'rinting Office 2005).




