European ICT Law

10" edition

Michal Koscik
Radim Polcak
Vaclav Stupka
Matéj Myska
Pavel Loutocky

Libor Kyncl



European ICT LAW, 10t edition
2016

European ICT Law
Texts, Cases, Materials

10th edition

Michal KoS¢ik
Radim Polcak
Vaclav Stupka
Matéj Myska
Pavel Loutocky

Libor Kyncl




Institute of Law and Technology
Masaryk University, Faculty of Law

This publication was created by the members of the Institute
of Law and Technology (Faculty of Law, Masaryk University).

Graphic design of the cover Petr Savelka



European ICT LAW, 10t edition

2016
Contents — summary
I, E-Commerce and CONSUMET PrOECHON. ........ov i ruririeeri ettt enes e rnseaesnnnas 9
[l COMPELIION LAW ....oocviieiveiicte ettt bbb bbbttt s b ae bbb bbb s st bbb st s e 65
[ Law Of dOMAIN NAMES ..ottt ettt e e sttt snnas 70
V. PUDIIC SECIOr INFOMMATON .......ceee ettt st ses et en 106
Vo ISP LIBDIIIEY vttt bbbkttt 118
VI, Cybercrime and CYDEISEOUNEY ........cu vttt bbbttt bbb 130
VIL COPYIGNE LAW ...ttt 166
VIl EIBCIONIC QOCUMENES.......vuieeieiieiieietseieiet sttt ettt ettt en bt 206
[X. DA PIOIECHON .....cvuceire e e 229
Ko BEFINANCE .. R R ARttt 329
XL JURISAICHON ..otk 389



Institute of Law and Technology
Masaryk University, Faculty of Law

Contents

CONEENES = SUMMEIY ...v.vvteeseseeieeeeses ettt s ettt b 8 bbb 18£8t s ettt 3

[, E-Commerce and CONSUMEN PIOTECLION .......cvvueiirririieeni ettt ases et s e 9

Treaty on the functioning of the European Union (relevant ProViSIonS) ............cverienieninence s 9
PHINCIDIES ...ttt 8 54228 E 42 A2 E R4 E A £ AR bRttt R et 9
Free MOVEMENE OF GOOAS .......cvuivrreiiieiieiciei ettt

Free Movement of Persons, Services and Capital

CONSUMET PrOIBCHON ......vvvvcesiitis ettt
Relevant Case-Law on free movement of goods and services (on-line or via telecommunication) ............ccoveeveenenirinieninns 13
C-322/01, Deutscher Apothekerverband eV and 0800 DOCMOITIS NV, ........cuviuriiuriiriiiriieiricieiseiseisetsesss et ssesees 13
C-243/01 Criminal proceedingsagainst Piergiorgio Gambelli and Others ..ot sseeees 13
C-42/07 Liga Portuguesa de Futebol Profissional and Bwin International Ltd, formerly Baw International Ltd vDepartamento de Jogos
da Santa Casa da MiSericOrdia de LISDOA. ...t 13
C@156/13, Digibet Ltd, Gert Albers v Westdeutsche Lotterie GMbH & C0. OHG, ........c.vvriiereireireireeseseeneeneiseeseesessesseeseeseeeseenes 14
C-A75/12 = UPC DTH.....voieciiieiieitesises bbbt 14
Directive 2011/83/EU of the European parliament and of the Council of 25 October 2011 on consumer rights............cc....... 15

Directive 2013/11/EU of the European parliament and of the Council of 21 May 2013 on alternative dispute resolution for
consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR) 31

Council Directive 93/13/EEC of 5 April 1993 on unfair terms in CONSUMEr CONTaCES...........cceviviverereiiicicceeee e 41
Relevant case law on unfair terms in CONSUMET CONTACES ..........cc..cveviiieiiicieiiecteee ettt 44
C-243/08, Pannon GSM Zrt. v Erzsébet SUSHKNE GYOITi, .......c.euiieiiireieieisceieisceee ettt 44
Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information
society services, in particular electronic commerce, in the Internal Market (Directive on electronic commerce).................... 45
Relevant Case Law on Directive 2000/31/EC 0on €leCtronic COMMEICE ..........c.cccueuieviiireiieie et svs e 54
C-244/06, Dynamic Medien Vertriebs GmbH v Avides Media AG, THE COURT (Third Chamber), ........c.coeureereerenieneeneereereereereeneenes 54
Cm298/07, Bundesverband der Verbraucherzentralen und Verbraucherverbande — Verbraucherzentrale Bundesverband eV v deutsche
INTEINEE VETSICNEIUNG AG, ....voveiiieii ittt etttk s bbb £ 8 Rttt 54
C-509/09 and C-161/10 (Joined Cases ) eDate Advertising GmbH v X, Olivier Martinez, Robert Martinez v MGN Limited................. 54
C 292/10, G V COINEIIUS A8 VISSEL, .....veeeieeveieiesieteeieseste et st s ts et s s st st e b e s st st st s bs st st s bebess st st st ess st st sbebess st st s s ebsss st sbebess st sesbebess st sbebesesn st st esnsnans 54
C@291/13 Sotiris Papasavvas v O Fileleftheros Dimosia Etairia Ltd, Takis Kounnafi, Giorgos Sertis.............ccuereerrierrneeneeneeneernenns 55
C-322/01 - Deutscher APOthEKEIVEIDANM.............c.cuiuiiciiecie ettt bbb bbb bbbttt 55
C-244/06 - DYNAMIC MEUIEN ......vvevieictiie ettt ettt s bbb s bbb bbb st 55
C-275/06 = PrOMUSICAE ........cvuiveivieciieeicietese ettt sss bbbttt s bt b8 bbb bbb bbb bbbt 55
C-298/07 - DeutsChe INErNEE VEISICREIUNG .......viiiierieie ettt 55
Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer
commercial practices in the internal market ("Unfair Commercial Practices DireCtive")........c.cocvvvrierrirceinieesicessesesees 55
Relevant Case Law on Unfair Commercial Practices DIrECHVE...........cccuiuiiereiiiiiiecccte et 63
C-122/10, Konsumentombudsmannen v VNG SVEIHGE AB, ..........cceuiriieiriniinieeniieeissie ettt sttt sse s 63
1R o 4] o 1= 11 0 o 8 TSRS 65
Treaty on the Functioning of the European Union (101 = 109) ........coiririninreenenerese e 65
Relevant case-law to the Treaty on the Functioning of the EU Art 101-102 .........covviviririrensercsesees s 66

C-418/01 IMS Health GmbH & Co. OHG v NDC Health GmbH & C0. KG..........cooiiiiirisisiiisreseeesses s 66



European ICT LAW, 10t edition
2016

T-201/04 Microsoft Corp. v Commission of the European COMMUNILIES ............ccceevciiiieieiiieie et
C-52/07- Kanal 5 Ltd and TV 4 AB v Féreningen Svenska Tonsattares Internationella Musikbyra (STIM) upa
C-425/07 P AEPI Elliniki Etaireia pros Prostasian tis Pnevmatikis Idioktisias AE v Commission of the European Communities ......... 68
COMP/39.530 Summary of Commission Decision - MiCrosoft - WEbDIOWSE ...........couuiiiiiiirinineneeeesse e 68
[, LaW OF AOMAIN NAMES........ooviiiieeiieiieeiieieiees et se st s s s b8 s b s8Rt s bbbt 70
Uniform Domain Name Dispute RESOIUION POICY ..........urvuiuieririiiiriciiesceieseesceetses s 70
Rules for Uniform Domain Name Dispute RESOIUION PONCY.........c.uvuruiereriiieiiriiiireieisieeeseieeiseseeeeses s 72
Uniform Domain Name Resolution Policy — Relevant Case Law ...........ccccccevieriiriceiieisseics et ssssss e 76
America Onling, Inc. v. Johuathan Investments, Inc., and AOLLNEWS.COM Case No. D 2001-0918...........cccovvrrrereeeeceeeeeeenas 76
Wal-Mart Stores, Inc. v. Richard MacLeod d/b/a For Sale Case No. D2000-0662.............cccocovverereieieiecereeeeee s en e 79
Dr. Michael Crichton v. In Stealth Mode Case N0: D2002-0874 ............c.ooriieniirimeeeineineeneeeieisesesssssssssessssssse e ssessessssssssssssessssens 82
Uniform Rapid Suspension SYStemM ("URS") RUIES ..........coiuiriiiriririsiiseiseiseisetssseisss sttt ssss s ssssessen 84
Directive 2008/95/EC of the European Parliament and of the Council of 22 October 2008 to approximate the laws of the Member
States relating 10 frade MAIKS ..o 87
Regulation (EC) No 733/2002 of the European Parliament and of the council of 22 April 2002 on the implementation of the .eu
TOP LEVEI DOMAIN ...ttt bbb bbb bbb e sttt b bt s bbbt b s s s e 93
Relevant case law on Regulation no. 733/2002 - on the implementation of the .eu Top Level Domain ..........ccccvveevevevcinnnnes 96
C-483/07 P - Galileo Lebensmittel v COMMISSION ..........cueurimririeeiniineireieiisesseeseeeise s ses e sssss ettt ess s sssssessans 96
C-569/08 - Internetportal UNA MarKEtiNg..........ccoveveuieeieiiieie ettt sb bbb bbbt 98

C-376/11 - Pie Optiek
Commission Regulation (EC) No 874/2004 of 28 April 2004 laying down public policy rules concerning the implementation and

functions of the .eu Top Level Domain and the principles governing registration .............cccoocrveceiicssecsseee e 99
IV. PUDIIC SECLOr INTOMMALION .......cviieceee ettt et e st ennen s 106
Directive 2003/98/EC of the European Parliament and of the Council of 17 November 2003 on the re-use of public sector
INFOMMALON. ...t bbbk bbbt 106
Relevant Case Law on Public SECtOr INFOrMAtioN ..........cco.veirierirrsecr et sen 111
C-343/95, Diego Cali & Figli Srl v.Servizi Ecologici Porto di Genova SpA (SEPG) ..o 111
C-7/13, Creditinfo Lanstraust hf. and Registers Iceland and the Icelandic State...........coerrieieninieneec e

C-117/13, Technische Universitat Darmstadt v Eugen Ulmer KG
V. ISP LI@BilitY ..cocvvcvececc e
Convention on Information and Legal Co-operation concerning "Information Society Services"

Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information

society services, in particular electronic commerce, in the Internal Market ('Directive on electronic commerce'................... 120
Relevant Case law concerning Directive 2000/31/EC ...
C-324/09, L'Oréal SA and others v. eBay International AG and others
C-314/12 UPC Telekabel Wien GmbH v Constantin Film Verleih GmbH, Wega Filmproduktionsgesellschaft mbH.............cccoceeu... 125
Case of Delfi AS v. Estonia (ECHR Application No. 64569/09, Grand Chamber) ..o 126
C-291/13 Sotiris Papasavvas v O Fileleftheros Dimosia Etairia Ltd, Takis Kounnafi, Giorgos Sertis..........ccoceoerirrininneininienenn. 129
*Text contained in relevant case law to Directive 2000/31/EC on EIeCtronic COMMENCE ...........c.reierrereereereereirereinsisesseeseeseeseeseeseeens 129
VI. Cybercrime and CYDEISECUNILY ..ottt bbbttt 130
CONVENLION ON CYDEICIIME .......oucviieiceie ettt bbb 130
Additional Protocol to the Convention on cybercrime, concerning the criminalisation of acts of a racist and xenophobic nature
committed through COMPULET SYSTEIMS ... bbb 140
For further interpretation see - Convention on Cybercrime — EXplanatory repOrt............ccieiiirirneininesciseississe s eesseesseees 142

98/560/EC: Council Recommendation on the development of the competitiveness of the European audiovisual and information
SEIVICES INAUSTIY....cvviecteii ettt sttt s st b bbb b st e bbb s bbbt s b s ettt 142



Institute of Law and Technology
Masaryk University, Faculty of Law

Regulation (EC) No 460/2004 of the European Parliament and of the Council establishing the European Network and

INFOrMALION SECUMIEY AGEINCY ...e.receiie ettt e st es et e et s st st e et ee e ne s enneteen 146
Directive 2013/40/EU of 12 August 2013 on attacks against information SyStems ..........ccccveverieieniinieinecs e 153
See also: 158
2013/0027 (COD) Proposal for a Directive concerning measures to ensure a high common level of network and information security
ACTOSS T8 UNION ...ttt 88 158
Explanatory Memorandum - Directive concerning measures to ensure a high common level of network and information security across
BRIE UNION ottt 158
Cybersecurity Strategy of the European Union: An Open, Safe and Secure Cyberspace............ceeveereinenineineiniernennnnns 159
VIL COPYFIGNE LAW ..ottt bbbttt n et 166
Berne Convention for the Protection of Literary and ArtiSC WOIKS ..o 166
Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations ............... 170
WIPO COPYHGNE TIEALY .. ettt bbbttt 174
WIPO Performances and PhONOGrams TrEALY ........ccu ittt 176
Directive 2001/29/EC of the European Parliament and of the Council on the harmonisation of certain aspects of copyright and
related rights in the iNfOrMAtioN SOCIELY .......c.cviuiiiiieiice bbb nes 178
Relevant Case-Law on Directive 2001/29/EC ...ttt enseneen 185
C-5/08 INfOPAQ INEEINAHONEL .........coiiieiieie ettt 185
C-AB7/08 PAUAWAN .......ceoceieice ittt st et es et ee e b 42842 E £ e84 £ £ A £ 8 bbb e e £ st s et et n et en s 185
C-462/09 SHIChtING A8 THUISKOPIE........ce ettt ettt bbbttt 185

C-135/10 SCF (“Del Corso”)..
C-145/10 PAINET ......ooveiereereieeiees ettt bbb
C27T110 LUKSAN ..ottt bbb
C-360/10 SABAM ......coreeiereriseeeseseeess e ses et esse st s8££
C-607/11 ITV Broadcasting @Nd OINETS ..........c.cceiriirieiiinieieisis ettt sttt 187
C-351/12 OSA .o eeeeeeeeeeee e ees e e s es st e s 8 £2 85818888 E R R AR
(C-355/12 Nintendo and Others
C-435/12 ACI AdAM BY @NG ONEIS ......ouvvuviairiircierieie ittt 188
C-463/12 COPYAAN BANGKOPI ....vvovvveverrescierissiseessesssssesse s s s st ssses st ss sttt sttt bbb s st 188
C-466/12 SVENSSON ANA OHNETS ......ovvierririicisciie et 188
C-117/13 Eugen UIMET (“TU DaMMSTAAE)........coiveieiieieiieeeieieisse ettt sttt 188
C-201/13 Deckmyn and VEJREIASTONGAS ...........cuiueiriiieiecisisetss ettt bbbt 189
C-279/13 C MOre ENtertaiNMENt..........c..iiuiiiiiiieiiie it 189
C-360/13 Public Relations Consultants AssocCiation (“MeIWaLEr”) .........c.crieiririecirceesee et 189
C-419/13 Art & AlIPOSEErS INEEINAHONAL ...........ceeieici ettt 189
C-516/13 Dimensione Direct Sales and LabianCa.............c.vuiriiiiiiiieeeeie ettt 189
Directive 2009/24/EC on the legal protection of COMPULEr PrOgrams ..........ocevrurrecereerrerere e eeneees 189
Relevant Case-Law on Directive 2009/24/EC ..o sttt ssnens 192
C—393/09 BezpeCnostni SOfWAIOVA BSOCIACE ........cc.rurururuierereieerese ittt sttt se bbb bbb bbbt s e 192
C-406/10 SAS INSHLUE ... vevoveveeerieeeesee s eesss sttt s sS85k 192
C-128/11 USBASOR ...ttt sttt sttt s8££ 8888 192
Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of databases.. 192
Relevant Case-Law on DIreCtive 96//EC ...t 197
C-203/02 The British Horseracing Board Ltd @nd Ohers...........ccoeuiririinieeseeisisessie ettt 197

C-444/02 Fixtures Marketing (“OPAP”) ..ottt bttt 197



European ICT LAW, 10t edition
2016

C-338/02 Fixtures Marketing (“Svenska Spel AB”)
C-304/07 Directmedia PUDISNING ......c..c.iieieiiciicciieie sttt sttt bbb
C-545/07 APIS-HIISIOVICN ...ttt bbbttt s bbb bbb bbbttt

C-604/10 Football DAtaco @Nd OthErS..........c.iuivriiiieieiieieies ettt b s 198
C-202/12 INNOWED ..ottt s b s bbb s 288888ttt 198
C-30/14 RYANAI. ......cteieteecie ettt ettt ettt s e b 28 E b a2 8 £ E a2 85 s E a2 £ e b b a2 8 R s b a2 b £ s b ee £ e £ s e b £ s b e b s s et s et es s bt eneas 198
Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the Enforcement of Intellectual
PrOPEITY RIGNS ... ..ottt £t 199

Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 on the term of protection of
copyright and certain related rights (codified version)

VIII. EIECTIONIC QOCUMENTS ...ttt ettt ettt st et st e et et et et et et e st seete et eae st eteen et eseseete et ssasesee e areneans

Directive 1999/93/EC of the European Parliament and of the council of 13 December 1999 on a Community framework for
EIECITONIC SIGNATUIES ...ttt bbb bbb bbbttt 206

Regulation (EU) No 910/2014 Of the European Parliament and of the Council of 23 July 2014 on electronic identification and
trust services for electronic transactions in the internal market and repealing Directive 1999/93/EC 211

IX. DALA PIOTECHION ... .ocveiivveiecteit ettt ettt ettt a bbb bbb s b b s et bbb b st bbb bbbttt b st b st b s s bans 229
Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocols No. 11 and No. 14229
Charter of Fundamental Rights of the European Union (2007/C 303/01) ..ot 230
Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data ............cccevevierrininnnn. 231
Relevant Case-Law on Convention for the Protection of Human Rights and Fundamental Freedoms ...........cccccoocvviciinnns 234

. CASE OF KLASS AND OTHERS v. GERMANY (Application no. 5029/71) 6 September 1978..........cccocovvevverveerierseerennns 234

. CASE OF MALONE v. THE UNITED KINGDOM (Application no. 8691/79) 2 August 1984
. CASE OF NIEMIETZ v. GERMANY (Application no. 13710/88) 16 December 1992 ...,
. CASE OF ROTARU v. ROMANIA (Application no. 28341/95) 4 May 2000 ...........cc.coeumririinriniiinrinsisssessesiesieiees

. COPLAND v. THE UNITED KINGDOM (Application no. 62617/00) 3 April 2007 .........ccovrrereermereerrereirerneeneesseseeneeseeseeeennes 234
Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with
regard to the processing of personal data and on the free movement of such data ..........ccccooveviieencncncinieese 235

Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of personal
data and the protection of privacy in the electronic communications sector (Directive on privacy and electronic communications)
247

Relevant Case Law on the Directives 95/46/EC; 2002/58/EC ... ssessssssssses 257
C-101/01 Criminal proceedings against Bodil LINAQVISE) ...........owererurerrimirnreeereeeiseecssseseeseeeesessssssesesssssssssseessessessessasssssssssessssseses 257
C-275/06 Productores de Misica de Espafia (Promusicae) v Telefonica de Espafia SAU .........cccovrerenrneereineecrneeneneeneeseesneneees 258
C-557/07 LSG-Gesellschaft zur Wahrnehmung von Leistungsschutzrechten GmbH vTele2 Telecommunication GmbH............... 258
C-461/10 Bonnier Audio AB et al. v Perfect Communication SWeden AB ... 258
Joined Cases C-293/12 and C-594/12, (Digital Rights Ireland Ltd, K&rntner Landesregierung) ..........coovereereiveneenieneeneeneeeeenens 259
C-131/12, Google Spain SL, Google Inc. v Agencia Espafiola de Proteccién de Datos (AEPD), Mario Costeja Gonzélez................ 259
C-212/13, Frantidek Rynes v UFad pro 0chranu 0SODNICH GAAJU, ...........cvvvvvveeeeeereereessesseeessesseeeeesssssssssssseessssssesssssssssssssssessssssseseesennns 260

Regulation (EU) 2016/679 ot The European Parliament and of The Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC
(General Data Protection REGUIBTION) ........c.ceiiuiiriirieieiree e 261

Directive (EU) 2016/680 of the Eeuropean Parliament and of the Council of 27 April 2016 on the protection of natural persons
with regard to the processing of personal data by competent authorities for the purposes of the prevention, investigation,
detection or prosecution of criminal offences or the execution of criminal penalties, and on the free movement of such data,
and repealing Council Framework Decision 2008/977/JHA 306

Ko ErFINAINCE .ottt R et b sttt n et 329
Treaty on the Functioning of the European Union (relevant provisions connected with E-Finance)




Institute of Law and Technology
Masaryk University, Faculty of Law

Directive 2002/65/EC of the European Parliament and of the Council of 23 September 2002 concerning the distance marketing
of consumer financial SErvices (‘DMFS” DIFCHVE) .........ccuiuriiriiiriieieiriieiei ittt 330

Relevant Case Law on Durable Medium and Information Providing in €-FiNance ...........cccovvirneninnenisnenee s

E-4/09 Inconsult Anstalt vs the Financial Market Authority (Finanzmarktaufsicht, Liechtenstein)

Directive 2015/2366/EU of the European Parliament and of the Council of 25 November 2015 on payment services in the
internal market, amending Directives 2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation (EU) No 1093/2010, and

repealing Directive 2007/64/EC (“PSD2" DIFECHVE)......cvvvrvrirerrirtieiieineeiisise ettt sttt sssessnens 340
Directive 2014/92/EU of the European Parliament and of the Council of 23 July 2014 on the comparability of fees related to
payment accounts, payment account switching and access to payment accounts with basic features (‘PAD” Directive)..... 358
Relevant Case-Law on Payments and Payment Frauds............cooiiiinc e 366
C-B16/11 T-MODIIE AUSHIIA. ..ottt s s s8££ttt 366
C-494/12 Dixons Retail plc v Commissioners for Her Majesty’s Revenue and CUSIOMS ..........cocvieirninirencinicneses e 367
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE COMP/34.579 — MasterCard, Case COMP/36.518 — EuroCommerce,
Case COMP/38.580 — COMMETCIAI CATAS .......c.veururrerirrereieeereeeeeeseisresesssessseseessesssseesessessessassssssessessessessassassssssssssssessessassssssssesssssoses 367

Directive 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention of the use of the financial
system for the purposes of money laundering or terrorist financing, amending Regulation (EU) No 648/2012 of the European
Parliament and of the Council, and repealing Directive 2005/60/EC of the European Parliament and of the Council and

Commission Directive 2006/70/EC (4t Anti-Money Laundering = “4AML” DIr€CtVe) ..........cccvvereviererieciereesesecsseie s 369

Relevant Case-Law on Anti-MONey LAUNGEIING ...t 383
Joined cases C-478/11 P to C-482/11 P — Laurent Gbagbo (C-478/11 P), Katinan Justin Koné (C-479/11 P), Akissi Daniéle Boni-
Claverie (C-480/11 P), Alcide Djédjé (C-481/11 P) and Affi Pascal N'Guessan (C-482/11 P) v Council of the European Union ....... 383
C-212/11, Jyske Bank Gibraltar Ltd v Administracion del Estado

Relevant EU Regulations on EU SUpervisory AUINOMIEIES ...

N 11 £ [0 OO TTT

Regulation (EU) No 1215/2012 European Parliament and of the Council of 12 December 2012 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters (recast) 389

(16) OJ L 174, 27.6.2001, P. 25. oottt sttt ee st s s s st ees e ee e e ee e ee e et re s s s s et e et ee s ane et enseseen 400
Relevant Case Law on the repealed council Regulation N0 44/2001 ............cccoiiineieiiesiees e 401
CAT8IM12 MAIBHC. ...vvvvvoveeesreseesseseste e ess st 401
Joined Cases C-509/09 and C-161/10 eDate Advertising GmbH v X, Olivier Martinez, Robert Martinez v MGN Limited .................. 401
Joined Cases C-585/08 and C-144/09, Peter Pammer v Reederei Karl Schiiiter GmbH & Co KG (C-585/08), and Hotel Alpenhof
GeSmbH v OlIVEr HEllEr (C-144/09),..........cviueiiirieieieieeisss ettt sttt bbbt bbbttt s s 401
C-523/10, Wintersteiger AG v Products 4U Sondermaschinenbau GMbBH, ..........cccoevirieiinieiicieeeie s 402
C-170/12, Peter Pinckney v KDG MEAIGECH AG, ........ccouiuriiiiieieieisceeisee ettt 402
C-190/11, Daniela Mihlleitner v Ahmad Yusufi, Wadat YUSUST, ........cccoireiciii ettt ettt st 402
Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to
contractual obligations (ROME 1)........cuei it 403

Regulation (EC) No 864/2007 of the European parliament and of the Council of 11 July 2007 on the law applicable to non-
contractual OblIgations (ROME 11).......cceiiuiieieirieeiiee ettt bbb 410



European ICT LAW, 10t edition

2016

[.LE-Commerce and Consumer protection

Treaty on the functioning of the European Union (relevant

provisions)

Principles
Article 1

1. This Treaty organises the functioning of the Union and
determines the areas of, delimitation of, and arrangements for
exercising its competences.

2. This Treaty and the Treaty on European Union constitute the
Treaties on which the Union is founded. These two Treaties,
which have the same legal value, shall be referred to as "the
Treaties".

TITLE I
CATEGORIES AND AREAS OF UNION COMPETENCE

Article 2

1. When the Treaties confer on the Union exclusive competence
in a specific area, only the Union may legislate and adopt legally
binding acts, the Member States being able to do so themselves
only if so empowered by the Union or for the implementation
of Union acts.

2. When the Treaties confer on the Union a competence shared
with the Member States in a specific area, the Union and the
Member States may legislate and adopt legally binding acts in
that area. The Member States shall exercise their competence
to the extent that the Union has not exercised its competence.
The Member States shall again exercise their competence to the
extent that the Union has decided to cease exercising its
competence.

3. The Member States shall coordinate their economic and
employment policies within arrangements as determined by
this Treaty, which the Union shall have competence to provide.
4. The Union shall have competence, in accordance with the
provisions of the Treaty on European Union, to define and
implement a common foreign and security policy, including the
progressive framing of a common defence policy.

5. In certain areas and under the conditions laid down in the
Treaties, the Union shall have competence to carry out actions
to support, coordinate or supplement the actions of the
Member States, without thereby superseding their competence
in these areas.

Legally binding acts of the Union adopted on the basis of the
provisions of the Treaties relating to these areas shall not entail
harmonisation of Member States' laws or Regulations.

6. The scope of and arrangements for exercising the Union's
competences shall be determined by the provisions of the
Treaties relating to each area.

Article 3

1. The Union shall have exclusive competence in the following
areas:
(a) customs union;

(b) the establishing of the competition rules necessary for the
functioning of the internal market;

(c) monetary policy for the Member States whose currency is
the euro;

(d) the conservation of marine biological resources under the
common fisheries policy;
(e) common commercial policy.

2. The Union shall also have exclusive competence for the
conclusion of an international agreement when its conclusion
is provided for in a legislative act of the Union or is necessary
to enable the Union to exercise its internal competence, or in so
far as its conclusion may affect common rules or alter their
scope.

Article 4

1. The Union shall share competence with the Member States
where the Treaties confer on it a competence which does not
relate to the areas referred to in Articles 3 and 6.

2. Shared competence between the Union and the Member
States applies in the following principal areas:

(a) internal market;

(b) social policy, for the aspects defined in this Treaty;

(c) economic, social and territorial cohesion;

(d) agriculture and fisheries, excluding the conservation of
marine biological resources;

(e) environment;

(f) consumer protection;

(g) transport;

(h) trans-European networks;

(i) energy;

(j) area of freedom, security and justice;

(k) common safety concerns in public health matters, for the
aspects defined in this Treaty.

3. In the areas of research, technological development and
space, the Union shall have competence to carry out activities,
in particular to define and implement programmes; however,
the exercise of that competence shall not result in Member
States being prevented from exercising theirs.

4. In the areas of development cooperation and humanitarian
aid, the Union shall have competence to carry out activities and
conduct a common policy; however, the exercise of that
competence shall not result in Member States being prevented
from exercising theirs.

Article 5

1. The Member States shall coordinate their economic policies
within the Union. To this end, the Council shall adopt measures,
in particular broad guidelines for these policies.

Specific provisions shall apply to those Member States whose
currency is the euro.

2. The Union shall take measures to ensure coordination of the
employment policies of the Member States, in particular by

defining guidelines for these policies.

3. The Union may take initiatives to ensure coordination of
Member States' social policies.

Article 6
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The Union shall have competence to carry out actions to
support, coordinate or supplement the actions of the Member
States. The areas of such action shall, at European level, be:

(a) protection and improvement of human health;
(b) industry;

(c) culture;

(d) tourism;

(e) education, vocational training, youth and sport;
(f) civil protection;

(g) administrative cooperation.

TITLE I
PROVISIONS HAVING GENERAL APPLICATION

Article 7
The Union shall ensure consistency between its policies and
activities, taking all of its objectives into account and in
accordance with the principle of conferral of powers.

Article 8
In all its activities, the Union shall aim to eliminate inequalities,
and to promote equality, between men and women.

Article 9
In defining and implementing its policies and activities, the
Union shall take into account requirements linked to the
promotion of a high level of employment, the guarantee of
adequate social protection, the fight against social exclusion,
and a high level of education, training and protection of human
health.

Article 10
In defining and implementing its policies and activities, the
Union shall aim to combat discrimination based on sex, racial
or ethnic origin, religion or belief, disability, age or sexual
orientation.

Article 11
Environmental protection requirements must be integrated
into the definition and implementation of the Union's policies
and activities, in particular with a view to promoting
sustainable development.

Article 12
Consumer protection requirements shall be taken into account
in defining and implementing other Union policies and
activities.

Article 13

In formulating and implementing the Union's agriculture,
fisheries, transport, internal market, research and
technological development and space policies, the Union and
the Member States shall, since animals are sentient beings, pay
full regard to the welfare requirements of animals, while
respecting the legislative or administrative provisions and
customs of the Member States relating in particular to religious
rites, cultural traditions and regional heritage.

Article 14
Without prejudice to Article 4 of the Treaty on European Union
or to Articles 93, 106 and 107 of this Treaty, and given the place
occupied by services of general economic interest in the shared
values of the Union as well as their role in promoting social and
territorial cohesion, the Union and the Member States, each
within their respective powers and within the scope of
application of the Treaties, shall take care that such services
operate on the basis of principles and conditions, particularly
economic and financial conditions, which enable them to fulfil
their missions. The European Parliament and the Council,
acting by means of Regulations in accordance with the ordinary
legislative procedure, shall establish these principles and set
these conditions without prejudice to the competence of

Member States, in compliance with the Treaties, to provide, to
commission and to fund such services.

Article 15
1. In order to promote good governance and ensure the
participation of civil society, the Union's institutions, bodies,
offices and agencies shall conduct their work as openly as
possible.
2. The European Parliament shall meet in public, as shall the
Council when considering and voting on a draft legislative act.
3. Any citizen of the Union, and any natural or legal person
residing or having its registered office in a Member State, shall
have a right of access to documents of the Union's institutions,
bodies, offices and agencies, whatever their medium, subject to
the principles and the conditions to be defined in accordance
with this paragraph.
General principles and limits on grounds of public or private
interest governing this right of access to documents shall be
determined by the European Parliament and the Council, by
means of Regulations, acting in accordance with the ordinary
legislative procedure.
Each institution, body, office or agency shall ensure that its
proceedings are transparent and shall elaborate in its own
Rules of Procedure specific provisions regarding access to its
documents, in accordance with the Regulations referred to in
the second subparagraph.
The Court of Justice of the European Union, the European
Central Bank and the European Investment Bank shall be
subject to this paragraph only when exercising their
administrative tasks.
The European Parliament and the Council shall ensure
publication of the documents relating to the legislative
procedures under the terms laid down by the Regulations
referred to in the second subparagraph.

Article 16
1. Everyone has the right to the protection of personal data
concerning them.
2. The European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, shall lay
down the rules relating to the protection of individuals with
regard to the processing of personal data by Union institutions,
bodies, offices and agencies, and by the Member States when
carrying out activities which fall within the scope of Union law,
and the rules relating to the free movement of such data.
Compliance with these rules shall be subject to the control of
independent authorities.
The rules adopted on the basis of this Article shall be without
prejudice to the specific rules laid down in Article 39 of the
Treaty on European Union.

Article 17
1. The Union respects and does not prejudice the status under
national law of churches and religious associations or
communities in the Member States.
2. The Union equally respects the status under national law of
philosophical and non-confessional organisations.
3. Recognising their identity and their specific contribution, the
Union shall maintain an open, transparent and regular dialogue
with these churches and organisations.

Free Movement of Goods

Article 28
1. The Union shall comprise a customs union which shall cover
all trade in goods and which shall involve the prohibition
between Member States of customs duties on imports and
exports and of all charges having equivalent effect, and the
adoption of a common customs tariff in their relations with
third countries. in Member States and to products coming from
third countries which are in free circulation in Member States.

Article 29
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Products coming from a third country shall be considered to be
in free circulation in a Member State if the import formalities
have been complied with and any customs duties or charges
having equivalent effect which are payable have been levied in
that Member State, and if they have not benefited from a total
or partial drawback of such duties or charges.

CHAPTER 1
THE CUSTOMS UNION

Article 30
Customs duties on imports and exports and charges having
equivalent effect shall be prohibited between Member States.
This prohibition shall also apply to customs duties of a fiscal
nature.

Article 31
Common Customs Tariff duties shall be fixed by the Council on
a proposal from the Commission.

Article 32
In carrying out the tasks entrusted to it under this Chapter the
Commission shall be guided by:
(a) the need to promote trade between Member States and
third countries;
(b) developments in conditions of competition within the Union
in so far as they lead to an improvement in the competitive
capacity of undertakings;
(c) the requirements of the Union as regards the supply of raw
materials and semi-finished goods; in this connection the
Commission shall take care to avoid distorting conditions of
competition between Member States in respect of finished
goods;
(d) the need to avoid serious disturbances in the economies of
Member States and to ensure rational development of
production and an expansion of consumption within the Union.

CHAPTER 2
CUSTOMS COOPERATION

Article 33
Within the scope of application of the Treaties, the European
Parliament and the Council, acting in accordance with the
ordinary legislative procedure, shall take measures in order to
strengthen customs cooperation between Member States and
between the latter and the Commission.

CHAPTER 3
PROHIBITION OF QUANTITATIVE RESTRICTIONS
BETWEEN MEMBER STATES

Article 34

Quantitative restrictions on imports and all measures having
equivalent effect shall be prohibited between Member States.
Article 35

Quantitative restrictions on exports, and all measures having
equivalent effect, shall be prohibited between Member States.

Article 36

The provisions of Articles 34 and 35 shall not preclude
prohibitions or restrictions on imports, exports or goods in
transit justified on grounds of public morality, public policy or
public security; the protection of health and life of humans,
animals or plants; the protection of national treasures
possessing artistic, historic or archaeological value; or the
protection of industrial and commercial property. Such
prohibitions or restrictions shall not, however, constitute a
means of arbitrary discrimination or a disguised restriction on
trade between Member States.

Article 37
1. Member States shall adjust any State monopolies of a
commercial character so as to ensure that no discrimination
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regarding the conditions under which goods are procured and
marketed exists between nationals of Member States.

fact, either directly or indirectly supervises, determines or
appreciably influences imports or exports between Member
States. These provisions shall likewise apply to monopolies
delegated by the State to others.

2. Member States shall refrain from introducing any new
measure which is contrary to the principles laid down in
paragraph 1 or which restricts the scope of the articles dealing
with the prohibition of customs duties and quantitative
restrictions between Member States.

3. If a State monopoly of a commercial character has rules
which are designed to make it easier to dispose of agricultural
products or obtain for them the best return, steps should be
taken in applying the rules contained in this Article to ensure
equivalent safeguards for the employment and standard of
living of the producers concerned.

Free Movement of Persons, Services and Capital

CHAPTER 2
RIGHT OF ESTABLISHMENT

Article 49

Within the framework of the provisions set out below,
restrictions on the freedom of establishment of nationals of a
Member State in the territory of another Member State shall be
prohibited. Such prohibition shall also apply to restrictions on
the setting-up of agencies, branches or subsidiaries by
nationals of any Member State established in the territory of
any Member State.

Freedom of establishment shall include the right to take up and
pursue activities as self-employed persons and to set up and
manage undertakings, in particular companies or firms within
the meaning of the second paragraph of Article 54, under the
conditions laid down for its own nationals by the law of the
country where such establishment is effected, subject to the
provisions of the Chapter relating to capital.

Article 50
1. In order to attain freedom of establishment as regards a
particular activity, the European Parliament and the Council,
acting in accordance with the ordinary legislative procedure
and after consulting the Economic and Social Committee, shall
act by means of Directive.
2. The European Parliament, the Council and the Commission
shall carry out the duties devolving upon them under the
preceding provisions, in particular:
(a) by according, as a general rule, priority treatment to
activities where freedom of establishmentmakes a particularly
valuable contribution to the development of production and
trade;
(b) by ensuring close cooperation between the competent
authorities in the Member States in order to ascertain the
particular situation within the Union of the various activities
concerned;
(c) by abolishing those administrative procedures and
practices, whether resulting from national legislation or from
agreements previously concluded between Member States, the
maintenance of which would form an obstacle to freedom of
establishment;
(d) by ensuring that workers of one Member State employed in
the territory of another Member State may remain in that
territory for the purpose of taking up activities therein as self-
employed persons, where they satisfy the conditions which
they would be required to satisfy if they were entering that
State at the time when they intended to take up such activities;
(e) by enabling a national of one Member State to acquire and
use land and buildings situated in the territory of another
Member State, in so far as this does not conflict with the
principles laid down in Article 39(2);
(f) by effecting the progressive abolition of restrictions on
freedom of establishment in every branch of activity under
consideration, both as regards the conditions for setting up
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agencies, branches or subsidiaries in the territory of a Member
State and as regards the subsidiaries in the territory of a
Member State and as regards the conditions governing the
entry of personnel belonging to the main establishment into
managerial or supervisory posts in such agencies, branches or
subsidiaries;

(g) by coordinating to the necessary extent the safeguards
which, for the protection of the interests of members and
others, are required by Member States of companies or firms
within the meaning of the second paragraph of Article 54 with
a view to making such safeguards equivalent throughout the
Union;

(h) by satisfying themselves that the conditions of
establishment are not distorted by aids granted byMember
States.

Article 51

The provisions of this Chapter shall not apply, so far as any
given Member State is concerned, to activities which in that
State are connected, even occasionally, with the exercise of
official authority. The European Parliament and the Council,
acting in accordance with the ordinary legislative procedure,
may rule that the provisions of this Chapter shall not apply to
certain activities.

Article 52

1. The provisions of this Chapter and measures taken in
pursuance thereof shall not prejudice the applicability of
provisions laid down by law, Regulation or administrative
action providing for special treatment for foreign nationals on
grounds of public policy, public security or public health.

2. The European Parliament and the Council shall, acting in
accordance with the ordinary legislative procedure, issue
Directives for the coordination of the abovementioned
provisions.

Article 53
1. In order to make it easier for persons to take up and pursue
activities as self-employed persons, the European Parliament
and the Council shall, acting in accordance with the ordinary
legislative procedure, issue Directives for the mutual
recognition of diplomas, certificates and other evidence of
formal qualifications and for the coordination of the provisions
laid down by law, Regulation or administrative action in
Member States concerning the taking-up and pursuit of
activities as self- employed persons.
2. In the case of the medical and allied and pharmaceutical
professions, the progressive abolition of restrictions shall be
dependent upon coordination of the conditions for their
exercise in the various Member States.

Article 54

Companies or firms formed in accordance with the law of a
Member State and having their registered office, central
administration or principal place of business within the Union
shall, for the purposes of this Chapter, be treated in the same
way as natural persons who are nationals of Member States.
‘Companies or firms’ means companies or firms constituted
under civil or commercial law, including cooperative societies,
and other legal persons governed by public or private law, save
for those which are non-profit-making.

Article 55
Member States shall accord nationals of the other Member
States the same treatment as their own nationals as regards
participation in the capital of companies or firms within the
meaning of Article 54, without prejudice to the application of
the other provisions of the Treaties.

CHAPTER 3 SERVICES
Article 56

Within the framework of the provisions set out below,
restrictions on freedom to provide services within the Union

shall be prohibited in respect of nationals of Member States
who are established in a Member State other than that of the
person for whom the services are intended.

The European Parliament and the Council, acting in accordance
with the ordinary legislative procedure, may extend the
provisions of the Chapter to nationals of a third country who
provide services and who are established within the Union.

Article 57
Services shall be considered to be ‘services’ within the meaning
of the Treaties where they are normally provided for
remuneration, in so far as they are not governed by the
provisions relating to freedom of movement for goods, capital
and persons.
‘Services’ shall in particular include:
(a) activities of an industrial character;
(b) activities of a commercial character;
(c) activities of craftsmen;
(d) activities of the professions.
Without prejudice to the provisions of the Chapter relating to
the right of establishment, the person providing a service may,
in order to do so, temporarily pursue his activity in the Member
State where the service is provided, under the same conditions
as are imposed by that State on its own nationals.

Article 58
1. Freedom to provide services in the field of transport shall be
governed by the provisions of the Title relating to transport.
2. The liberalisation of banking and insurance services
connected with movements of capital shall be effected in step
with the liberalisation of movement of capital.

Article 59

1. In order to achieve the liberalisation of a specific service, the
European Parliament and the Council, acting in accordance
with the ordinary legislative procedure and after consulting the
Economic and Social Committee, shall issue Directives.

2. As regards the Directives referred to in paragraph 1, priority
shall as a general rule be given to those services which directly
affect production costs or the liberalisation of which helps to
promote trade in goods.

Article 60

The Member States shall endeavour to undertake the
liberalisation of services beyond the extent required by the
Directives issued pursuant to Article 59(1), if their general
economic situation and thesituation of the economic sector
concerned so permit.

To this end, the Commission shall make recommendations to
the Member States concerned.

Article 61
As long as restrictions on freedom to provide services have not
been abolished, each Member State shall apply such restrictions
without distinction on grounds of nationality or residence to all
persons providing services within the meaning of the first
paragraph of Article 56.

Article 62
The provisions of Articles 51 to 54 shall apply to the matters
covered by this Chapter.

Consumer Protection
Article 169

1.In order to promote the interests of consumers and to ensure
a high level of consumer protection, the Union shall contribute
to protecting the health, safety and economic interests of
consumers, as well as to promoting their right to information,
education and to organise themselves in order to safeguard
their interests.
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2. The Union shall contribute to the attainment of the objectives
referred to in paragraph 1 through:

(a) measures adopted pursuant to Article 114 in the context of
the completion of the internal market;

(b) measures which support, supplement and monitor the
policy pursued by the Member States.

3. The European Parliament and the Council, acting in
accordance with the ordinary legislative procedure and after
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consulting the Economic and Social Committee, shall adopt the
measures referred to in paragraph 2(b).

4. Measures adopted pursuant to paragraph 3 shall not prevent
any Member State from maintaining or introducing more
stringent protective measures. Such measures must be
compatible with the Treaties. The Commission shall be notified
of them.

Relevant Case-Law on free movement of goods and services
(on-line or via telecommunication)

C-322/01, Deutscher Apothekerverband eV and 0800
DocMorris NV,

Ruling:

1 (a) A national prohibition on the sale by mail order of
medicinal products the sale of which is restricted to pharmacies
in the Member State concerned, such as the prohibition laid
down in Paragraph 43(1) of the Arzneimittelgesetz (Law on
medicinal products) in the version of 7 September 1998, is a
measure having an effect equivalent to a quantitative
restriction for the purposes of Article 28 EC.

(b) Article 30 EC may be relied on to justify a national
prohibition on the sale by mail order of medicinal products
which may be sold only in pharmacies in the Member State
concerned in so far as the prohibition covers medicinal
products subject to prescription. However, Article 30 EC cannot
be relied on to justify an absolute prohibition on the sale by
mail order of medicinal products which are not subject to
prescription in the Member State concerned.

(c) Questions 1(a) and 1(b) do not need to be assessed
differently where medicinal products are imported into a
Member State in which they are authorised, having been
previously obtained by a pharmacy in another Member State
from a wholesaler in the importing Member State.

2. Article 88(1) of Directive 2001/83/EC of the European
Parliament and of the Council of 6 November 2001 on the
Community code relating to medicinal products for human use
precludes a national prohibition on advertising the sale by mail
order of medicinal products which may be supplied only in
pharmacies in the Member State concerned, such as the
prohibition laid down in Paragraph 8(1) of the
Heilmittelwerbegesetz (Law on the advertising of medicinal
products), in so far as the prohibition covers medicinal
products which are not subject to prescription.

C-243/01 Criminal proceedingsagainst Piergiorgio
Gambelli and Others

Ruling

National legislation which prohibits on pain of criminal
penalties the pursuit of the activities of collecting, taking,
booking and forwarding offers of bets, in particular bets on
sporting events, without a licence or authorisation from the
Member State concerned constitutes a restriction on the
freedom of establishment and the freedom to provide services
provided for in Articles 43 and 49 EC respectively. It is for the
national court to determine whether such legislation, taking
account of the detailed rules for its application, actually serves
the aims which might justify it, and whether the restrictions it
imposes are disproportionate in the light of those objectives.

C-42/07 Liga Portuguesa de Futebol Profissional and Bwin
International Ltd, formerly Baw International Ltd
vDepartamento de Jogos da Santa Casa da Misericordia de
Lisboa

Summary of the Judgment

1. Freedom to provide services - Provisions of the Treaty -
Scope

(Arts 49 EC and 56 EC)

2. Freedom to provide services - Restrictions

(Art. 49 EC)

1. Any restrictive effects which the legislation of a Member
State, which prohibits operators established in other Member
States in which they lawfully provide similar services from
offering games of chance via the internet within the territory of
that Member State, might have on the free movement of capital
and payments would be no more than the inevitable
consequence of any restrictions on the freedom to provide
services. Where a national measure relates to several
fundamental freedoms at the same time, the Court will in
principle examine the measure in relation to only one of those
freedoms if it appears, in the circumstances of the case, that the
other freedoms are entirely secondary in relation to the first
and may be considered together with it.

(see para. 47)

2. Article 49 EC does not preclude legislation of a Member State
which prohibits private operators established in other Member
States, in which they lawfully provide similar services, from
offering games of chance via the internet within the territory of
that Member State.

Admittedly, such legislation gives rise to a restriction of the
freedom to provide services enshrined in Article 49 EC, by also
imposing a restriction on the freedom of the residents of the
Member State concerned to enjoy, via the internet, services
which are offered in other Member States.

However, in the light of the specific features associated with the
provision of games of chance via the internet, the restriction at
issue may be regarded as justified by the objective of combating
fraud and crime. The grant of exclusive rights to operate games
of chance via the internet to a single operator which is subject
to strict control by the public authorities may confine the
operation of gambling within controlled channels and be
regarded as appropriate for the purpose of protecting
consumers against fraud on the part of operators.

As to whether the system in dispute is necessary, the sector
involving games of chance offered via the internet has not been
the subject of Community harmonisation. A Member State is
therefore entitled to take the view that the mere fact that a
private operator lawfully offers services in that sector via the
internet in another Member State, in which it is established and
where it is in principle already subject to statutory conditions
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and controls on the part of the competent authorities in that
State, cannot be regarded as amounting to a sufficient
assurance that national consumers will be protected against the
risks of fraud and crime, in the light of the difficulties liable to
be encountered in such a context by the authorities of the
Member State of establishment in assessing the professional
qualities and integrity of operators. In addition, because of the
lack of direct contact between consumer and operator, games
of chance accessible via the internet involve different and more
substantial risks of fraud by operators against consumers
compared with the traditional markets for such games.
Moreover, the possibility cannot be ruled out that an operator
which sponsors some of the sporting competitions on which it
accepts bets and some of the teams taking part in those
competitions may be in a position to influence their outcome
directly or indirectly, and thus increase its profits.

(see paras 53-54, 67-73, operative part).

CR156/13, Digibet Ltd, Gert Albers v Westdeutsche Lotterie
GmbH & Co. OHG,

1. This request for a preliminary ruling concerns the
interpretation of Article 56 EC.

18. In those circumstances, the Bundesgerichtshof decided to
stay the proceedings and to refer the following questions to the
Court for a preliminary ruling:

‘1. Does it represent an inconsistent restriction on gaming and
betting activities where, on the one hand, in a Member State
organised as a federal State, the organisation and facilitation of
public games of chance on the internet is, in principle,
prohibited by the law in force in the overwhelming majority of
the Lander and — without an established right — can be
allowed, exceptionally, only for lotteries and sporting bets in
order to provide a suitable alternative to the illegal supply of
games of chance as well as to combat the development and
spread thereof, but — on the other hand, under the law in force
in one of that Member State’s Lander, subject to certain
specified objective conditions, an authorisation for the
marketing of sporting bets on the internet must be issued to any
EU citizen or equivalent legal person, thereby undermining the
effectiveness of the restriction on the marketing of games of
chance on the internet in force in the rest of the Federal
Republic in achieving the legitimate public interest objectives
which it pursues?

2. Does the answer to the first question depend on whether the
different legal position in one Land removes altogether or
significantly undermines the effectiveness of the restrictions on
the marketing of games of chance on the internet in force in the
other Linder in achieving the legitimate public interest
objectives which they pursue?

If the answer to the first question is in the affirmative:

3. Is the inconsistency avoided by the Land with the divergent
legislation adopting the restrictions on games of chance in force
in the rest of the Linder, even where, in relation to the
administrative licensing contracts already concluded there, the
previous more generous rules on internet games of chance in
that Land remain in force for a transitional period of several
years because those authorisations cannot be revoked, or
cannot be revoked without incurring compensation payments
which the Land would find difficult to bear?

4. Does the answer to the third question depend on whether,
during the transition period of several years, the effectiveness
of the restrictions on games of chance in force in the other
Lander is affected or significantly undermined?’

Ruling: Article 56 TFEU must be interpreted as meaning that it
does not preclude legislation common to the majority of the
federal entities of a Member State having a federal structure
which prohibits, in principle, the organisation and facilitation
of games of chance via the internet, where, for a limited period,
a single federal entity has maintained in force more liberal
legislation coexisting with the restrictive legislation of the other
federal entities, provided that such legislation is able to satisfy
the conditions of proportionality laid down by the case-law of
the Court, which is for the national court to ascertain.

C-475/12 - UPC DTH

Questions to the Court of Justice for a preliminary ruling:

1. May Article 2(c) of the Framework Directive ... be
interpreted as meaning that a service by which a service
provider supplies, for consideration, conditional access to a
package of programmes which contains radio and television
broadcast services and is retransmitted by satellite is to be
classified as an electronic communications service?

2. May the [FEU Treaty] be interpreted as meaning that the
principle of the free movement of services is applicable to the
service described in the first question, in the case of a service
supplied from Luxembourg to Hungary?

3. May the [FEU Treaty] be interpreted as meaning that, in
the case of the service described in the first question, the
country of destination, to which the service is sent, is entitled to
limit the supply of that type of services by requiring that the
[supplier of the] service has to be registered in that Member
State and has to be established as a branch or separate legal
entity, and allowing this type of services to be supplied only
through the establishment of a branch or separate legal entity?

4. May the [FEU Treaty] be interpreted as meaning that
administrative proceedings relating to the services described in
the first question, regardless of the Member State in which the
undertaking supplying that service operates or is registered,
will be subject to the administrative authority of the Member
State which has jurisdiction on the basis of the place in which
the service is supplied?

5. May Article 2(c) of the [Framework Directive] be
interpreted as meaning that the service described in the first
question must be classified as an electronic communications
service, or must such a service be classified as a conditional
access service supplied using the conditional access system
defined in Article 2(f) of the Framework Directive?

6. On the basis of all the foregoing, may the relevant
provisions be interpreted as meaning that the service provider
described in the first question must be classified as a provider
of electronic communications services pursuant to [EU] law?’

Ruling:

1. Article 2(c) of Directive 2002/21/EC of the European
Parliament and of the Council of 7 March 2002 on a common
regulatory framework for electronic communications networks
and services (Framework Directive), as amended by Directive
2009/140/EC of the European Parliament and of the Council of
25 November 2009, must be interpreted as meaning that a
service consisting in the supply, for consideration, of
conditional access to a package of programmes which contains
radio and television broadcast services and is retransmitted by
satellite falls within the definition of ‘electronic
communications service’ within the meaning of that provision.

The fact that that service includes a conditional access system
within the meaning of Article 2(ea) and (f) of Directive
2002/21, as amended by Directive 2009/140, is irrelevant in
that regard.
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An operator supplying a service such as that at issue in the main
proceedings must be regarded as a provider of electronic
communications services under Directive 2002/21, as
amended by Directive 2009/140.

2. In circumstances such as those at issue in the main
proceedings, a service consisting in the supply, for
consideration, of conditional access to a package of
programmes which contains radio and audio-visual broadcast
services and is retransmitted by satellite constitutes a
provision of services for the purposes of Article 56 TFEU.

3. Surveillance proceedings relating to electronic
communications services, such as that at issue in the main
proceedings, will be subject to the authorities of the Member
State in which the recipients of those services are resident.

4. Article 56 TFEU must be interpreted as meaning that:
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- Member States are not precluded from requiring
undertakings which supply electronic communications
services, such as that at issue in the main proceedings, in their
territory to register those services, provided that Member
States act in compliance with the requirements set out in Article
3 of Directive 2002/20/EC of the European Parliament and of
the Council of 7 March 2002 on the authorisation of electronic
communications networks and services (Authorisation
Directive), as amended by Directive 2009/140; and

- on the other hand, undertakings wishing to supply
electronic communications services, such as that at issue in the
main proceedings, in a Member State other than that in which
they are established cannot be required to establish in that
State a branch or a legal entity separate from that located in the
Member State of transmission.

Directive 2011/83/EU of the European parliament and of the
Council of 25 October 2011 on consumer rights

Full name: Directive 2011/83/EU of the European parliament
and of the Council of 25 October 2011 on consumer rights,
amending Council Directive 93/13/EEC and Directive
1999/44/EC of the European Parliament and of the Council
and repealing Council Directive 85/577/EEC and Directive
97/7/EC of the European Parliament and of the Council

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the
European Union, and in particular Article 114 thereof,
Having regard to the proposal from the European
Commission,

Having regard to the opinion of the European Economic and
Social Committee (1),

Having regard to the opinion of the Committee of the Regions
(2),

Acting in accordance with the ordinary legislative procedure
(3),

Whereas:

(1) Council Directive 85/577/EEC of 20 December 1985 to
protect the consumer in respect of contracts negotiated away
from business premises (4) and Directive 97/7/EC of the
European Parliament and of the Council of 20 May 1997 on
the protection of consumers in respect of distance contracts
(5) lay down a number of contractual rights for consumers.
(2) Those Directives have been reviewed in the light of
experience with a view to simplifying and updating the
applicable rules, removing inconsistencies and closing
unwanted gaps in the rules. That review has shown that it is
appropriate to replace those two Directives by a single
Directive. This Directive should therefore lay down standard
rules for the common aspects of distance and off-premises
contracts, moving away from the minimum harmonisation
approach in the former Directives whilst allowing Member
States to maintain or adopt national rules in relation to certain
aspects.

(3) Article 169(1) and point (a) of Article 169(2) of the Treaty
on the Functioning of the European Union (TFEU) provide
that the Union is to contribute to the attainment of a high level
of consumer protection through the measures adopted
pursuant to Article 114 thereof.

(4) In accordance with Article 26(2) TFEU, the internal
market is to comprise an area without internal frontiers in
which the free movement of goods and services and freedom
of establishment are ensured. The harmonisation of certain
aspects of consumer distance and off-premises contracts is
necessary for the promotion of a real consumer internal
market striking the right balance between a high level of
consumer protection and the competitiveness of enterprises,
while ensuring respect for the principle of subsidiarity.

(5) The cross-border potential of distance selling, which
should be one of the main tangible results of the internal
market, is not fully exploited. Compared with the significant
growth of domestic distance sales over the last few years, the
growth in cross-border distance sales has been limited. This
discrepancy is particularly significant for Internet sales for
which the potential for further growth is high. The cross-
border potential of contracts negotiated away from business
premises (direct selling) is constrained by a number of factors
including the different national consumer protection rules
imposed upon the industry. Compared with the growth of
domestic direct selling over the last few years, in particular in
the services sector, for instance utilities, the number of
consumers using this channel for cross-border purchases has
remained flat. Responding to increased business
opportunities in many Member States, small and medium-
sized enterprises (including individual traders) or agents of
direct selling companies should be more inclined to seek
business opportunities in other Member States, in particular
in border regions. Therefore the full harmonisation of
consumer information and the right of withdrawal in distance
and off-premises contracts will contribute to a high level of
consumer protection and a better functioning of the business-
to-consumer internal market.

(6) Certain disparities create significant internal market
barriers affecting traders and consumers. Those disparities
increase compliance costs to traders wishing to engage in the
cross-border sale of goods or provision of services.
Disproportionate fragmentation also undermines consumer
confidence in the internal market.

(7) Full harmonisation of some key regulatory aspects should
considerably increase legal certainty for both consumers and
traders. Both consumers and traders should be able to rely on
a single regulatory framework based on clearly defined legal
concepts regulating certain aspects of business-to-consumer
contracts across the Union. The effect of such harmonisation
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should be to eliminate the barriers stemming from the
fragmentation of the rules and to complete the internal
market in this area. Those barriers can only be eliminated by
establishing uniform rules at Union level. Furthermore
consumers should enjoy a high common level of protection
across the Union.

(8) The regulatory aspects to be harmonised should only
concern contracts concluded between traders and consumers.
Therefore, this Directive should not affect national law in the
area of contracts relating to employment, contracts relating to
succession rights, contracts relating to family law and
contracts relating to the incorporation and organisation of
companies or partnership agreements.

(9) This Directive establishes rules on information to be
provided for distance contracts, off-premises contracts and
contracts other than distance and off-premises contracts. This
Directive also regulates the right of withdrawal for distance
and off-premises contracts and harmonises certain provisions
dealing with the performance and some other aspects of
business-to-consumer contracts.

(10) This Directive should be without prejudice to Regulation
(EC) No 593/2008 of the European Parliament and of the
Council of 17 June 2008 on the law applicable to contractual
obligations (Rome I) (6).

(11) This Directive should be without prejudice to Union
provisions relating to specific sectors, such as medicinal
products for human use, medical devices, privacy and
electronic communications, patients’ rights in cross-border
healthcare, food labelling and the internal market for
electricity and natural gas.

(12) The information requirements provided for in this
Directive should complete the information requirements of
Directive 2006/123/EC of the European Parliament and of the
Council of 12 December 2006 on services in the internal
market (7) and Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular
electronic commerce, in the Internal Market (‘Directive on
electronic commerce’) (8). Member States should retain the
possibility to impose additional information requirements
applicable to service providers established in their territory.
(13) Member States should remain competent, in accordance
with Union law, to apply the provisions of this Directive to
areas not falling within its scope. Member States may
therefore maintain or introduce national legislation
corresponding to the provisions of this Directive, or certain of
its provisions, in relation to contracts that fall outside the
scope of this Directive. For instance, Member States may
decide to extend the application of the rules of this Directive
to legal persons or to natural persons who are not consumers
within the meaning of this Directive, such as non-
governmental organisations, start-ups or small and medium-
sized enterprises. Similarly, Member States may apply the
provisions of this Directive to contracts that are not distance
contracts within the meaning of this Directive, for example
because they are not concluded under an organised distance
sales or service-provision scheme. Moreover, Member States
may also maintain or introduce national provisions on issues
not specifically addressed in this Directive, such as additional
rules concerning sales contracts, including in relation to the
delivery of goods, or requirements for the provision of
information during the existence of a contract.

(14) This Directive should not affect national law in the area
of contract law for contract law aspects that are not regulated
by this Directive. Therefore, this Directive should be without
prejudice to national law regulating for instance the
conclusion or the validity of a contract (for instance in the case
of lack of consent). Similarly, this Directive should not affect
national law in relation to the general contractual legal
remedies, the rules on public economic order, for instance
rules on excessive or extortionate prices, and the rules on
unethical legal transactions.

(15) This Directive should not harmonise language
requirements applicable to consumer contracts. Therefore,

Member States may maintain or introduce in their national
law  language requirements regarding contractual
information and contractual terms.

(16) This Directive should not affect national laws on legal
representation such as the rules relating to the person who is
acting in the name of the trader or on his behalf (such as an
agent or a trustee). Member States should remain competent
in this area. This Directive should apply to all traders, whether
public or private.

(17) The definition of consumer should cover natural persons
who are acting outside their trade, business, craft or
profession. However, in the case of dual purpose contracts,
where the contract is concluded for purposes partly within
and partly outside the person’s trade and the trade purpose is
so limited as not to be predominant in the overall context of
the contract, that person should also be considered as a
consumer.

(18) This Directive does not affect the freedom of Member
States to define, in conformity with Union law, what they
consider to be services of general economic interest, how
those services should be organised and financed, in
compliance with State aid rules, and which specific
obligations they should be subject to.

(19) Digital content means data which are produced and
supplied in digital form, such as computer programs,
applications, games, music, videos or texts, irrespective of
whether they are accessed through downloading or
streaming, from a tangible medium or through any other
means. Contracts for the supply of digital content should fall
within the scope of this Directive. If digital content is supplied
on a tangible medium, such as a CD or a DVD, it should be
considered as goods within the meaning of this Directive.
Similarly to contracts for the supply of water, gas or
electricity, where they are not put up for sale in a limited
volume or set quantity, or of district heating, contracts for
digital content which is not supplied on a tangible medium
should be classified, for the purpose of this Directive, neither
as sales contracts nor as service contracts. For such contracts,
the consumer should have a right of withdrawal unless he has
consented to the beginning of the performance of the contract
during the withdrawal period and has acknowledged that he
will consequently lose the right to withdraw from the
contract. In addition to the general information requirements,
the trader should inform the consumer about the functionality
and the relevant interoperability of digital content. The notion
of functionality should refer to the ways in which digital
content can be used, for instance for the tracking of consumer
behaviour; it should also refer to the absence or presence of
any technical restrictions such as protection via Digital Rights
Management or region coding. The notion of relevant
interoperability is meant to describe the information
regarding the standard hardware and software environment
with which the digital content is compatible, for instance the
operating system, the necessary version and certain hardware
features. The Commission should examine the need for
further harmonisation of provisions in respect of digital
content and submit, if necessary, a legislative proposal for
addressing this matter.

(20) The definition of distance contract should cover all cases
where a contract is concluded between the trader and the
consumer under an organised distance sales or service-
provision scheme, with the exclusive use of one or more
means of distance communication (such as mail order,
Internet, telephone or fax) up to and including the time at
which the contract is concluded. That definition should also
cover situations where the consumer visits the business
premises merely for the purpose of gathering information
about the goods or services and subsequently negotiates and
concludes the contract at a distance. By contrast, a contract
which is negotiated at the business premises of the trader and
finally concluded by means of distance communication should
not be considered a distance contract. Neither should a
contract initiated by means of distance communication, but
finally concluded at the business premises of the trader be
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considered a distance contract. Similarly, the concept of
distance contract should not include reservations made by a
consumer through a means of distance communications to
request the provision of a service from a professional, such as
in the case of a consumer phoning to request an appointment
with a hairdresser. The notion of an organised distance sales
or service-provision scheme should include those schemes
offered by a third party other than the trader but used by the
trader, such as an online platform. It should not, however,
cover cases where websites merely offer information on the
trader, his goods and/or services and his contact details.

(21) An off-premises contract should be defined as a contract
concluded with the simultaneous physical presence of the
trader and the consumer, in a place which is not the business
premises of the trader, for example at the consumer’s home or
workplace. In an off-premises context, the consumer may be
under potential psychological pressure or may be confronted
with an element of surprise, irrespective of whether or not the
consumer has solicited the trader’s visit. The definition of an
off-premises contract should also include situations where
the consumer is personally and individually addressed in an
off-premises context but the contract is concluded
immediately afterwards on the business premises of the
trader or through a means of distance communication. The
definition of an off-premises contract should not cover
situations in which the trader first comes to the consumer’s
home strictly with a view to taking measurements or giving an
estimate without any commitment of the consumer and
where the contract is then concluded only at a later point in
time on the business premises of the trader or via means of
distance communication on the basis of the trader’s estimate.
In those cases, the contract is not to be considered as having
been concluded immediately after the trader has addressed
the consumer if the consumer has had time to reflect upon the
estimate of the trader before concluding the contract.
Purchases made during an excursion organised by the trader
during which the products acquired are promoted and offered
for sale should be considered as off-premises contracts.

(22) Business premises should include premises in whatever
form (such as shops, stalls or lorries) which serve as a
permanent or usual place of business for the trader. Market
stalls and fair stands should be treated as business premises
if they fulfil this condition. Retail premises where the trader
carries out his activity on a seasonal basis, for instance during
the tourist season at a ski or beach resort, should be
considered as business premises as the trader carries out his
activity in those premises on a usual basis. Spaces accessible
to the public, such as streets, shopping malls, beaches, sports
facilities and public transport, which the trader uses on an
exceptional basis for his business activities as well as private
homes or workplaces should not be regarded as business
premises. The business premises of a person acting in the
name or on behalf of the trader as defined in this Directive
should be considered as business premises within the
meaning of this Directive.

(23) Durable media should enable the consumer to store the
information for as long as it is necessary for him to protect his
interests stemming from his relationship with the trader. Such
media should include in particular paper, USB sticks, CD-
ROMs, DVDs, memory cards or the hard disks of computers as
well as e-mails.

(24) A public auction implies that traders and consumers
attend or are given the possibility to attend the auction in
person. The goods or services are offered by the trader to the
consumer through a bidding procedure authorised by law in
some Member States, to offer goods or services at public sale.
The successful bidder is bound to purchase the goods or
services. The use of online platforms for auction purposes
which are at the disposal of consumers and traders should not
be considered as a public auction within the meaning of this
Directive.

(25) Contracts related to district heating should be covered by
this Directive, similarly to the contracts for the supply of
water, gas or electricity. District heating refers to the supply
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of heat, inter alia, in the form of steam or hot water, from a
central source of production through a transmission and
distribution system to multiple buildings, for the purpose of
heating.

(26) Contracts related to the transfer of immovable property
or of rights in immovable property or to the creation or
acquisition of such immovable property or rights, contracts
for the construction of new buildings or the substantial
conversion of existing buildings as well as contracts for the
rental of accommodation for residential purposes are already
subject to a number of specific requirements in national
legislation. Those contracts include for instance sales of
immovable property still to be developed and hire-purchase.
The provisions of this Directive are not appropriate to those
contracts, which should be therefore excluded from its scope.
A substantial conversion is a conversion comparable to the
construction of a new building, for example where only the
facade of an old building is retained. Service contracts in
particular those related to the construction of annexes to
buildings (for example a garage or a veranda) and those
related to repair and renovation of buildings other than
substantial conversion, should be included in the scope of this
Directive, as well as contracts related to the services of a real
estate agent and those related to the rental of accommodation
for non-residential purposes.

(27) Transport services cover passenger transport and
transport of goods. Passenger transport should be excluded
from the scope of this Directive as it is already subject to other
Union legislation or, in the case of public transport and taxis,
to Regulation at national level. However, the provisions of this
Directive protecting consumers against excessive fees for the
use of means of payment or against hidden costs should apply
also to passenger transport contracts. In relation to transport
of goods and car rental which are services, consumers should
benefit from the protection afforded by this Directive, with the
exception of the right of withdrawal.

(28) In order to avoid administrative burden being placed on
traders, Member States may decide not to apply this Directive
where goods or services of a minor value are sold off-
premises. The monetary threshold should be established at a
sufficiently low level as to exclude only purchases of small
significance. Member States should be allowed to define this
value in their national legislation provided that it does not
exceed EUR 50. Where two or more contracts with related
subjects are concluded at the same time by the consumer, the
total cost thereof should be taken into account for the purpose
of applying this threshold.

(29) Social services have fundamentally distinct features that
are reflected in sector-specific legislation, partially at Union
level and partially at national level. Social services include, on
the one hand, services for particularly disadvantaged or low
income persons as well as services for persons and families in
need of assistance in carrying out routine, everyday tasks and,
on the other hand, services for all people who have a special
need for assistance, support, protection or encouragement in
a specific life phase. Social services cover, inter alia, services
for children and youth, assistance services for families, single
parents and older persons, and services for migrants. Social
services cover both short-term and long-term care services,
for instance services provided by home care services or
provided in assisted living facilities and residential homes or
housing (‘nursing homes’). Social services include not only
those provided by the State at a national, regional or local
level by providers mandated by the State or by charities
recognised by the State but also those provided by private
operators. The provisions of this Directive are not appropriate
to social services which should be therefore excluded from its
scope.

(30) Healthcare requires special Regulations because of its
technical complexity, its importance as a service of general
interest as well as its extensive public funding. Healthcare is
defined in Directive 2011/24/EU of the European Parliament
and of the Council of 9 March 2011 on the application of
patients’ rights in cross-border healthcare (9) as ‘health
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services provided by health professionals to patients to
assess, maintain or restore their state of health, including the
prescription, dispensation and provision of medicinal
products and medical devices’. Health professional is defined
in that Directive as a doctor of medicine, a nurse responsible
for general care, a dental practitioner, a midwife or a
pharmacist within the meaning of Directive 2005/36/EC of
the European Parliament and of the Council of 7 September
2005 on the recognition of professional qualifications (10) or
another professional exercising activities in the healthcare
sector which are restricted to a regulated profession as
defined in point (a) of Article 3(1) of Directive 2005/36/EC,
or a person considered to be a health professional according
to the legislation of the Member State of treatment. The
provisions of this Directive are not appropriate to healthcare
which should be therefore excluded from its scope.

(31) Gambling should be excluded from the scope of this
Directive. Gambling activities are those which involve
wagering at stake with pecuniary value in games of chance,
including lotteries, gambling in casinos and betting
transactions. Member States should be able to adopt other,
including more stringent, consumer protection measures in
relation to such activities.

(32) The existing Union legislation, inter alia, relating to
consumer financial services, package travel and timeshare
contains numerous rules on consumer protection. For this
reason, this Directive should not apply to contracts in those
areas. With regard to financial services, Member States should
be encouraged to draw inspiration from existing Union
legislation in that area when legislating in areas not regulated
at Union level, in such a way that a level playing field for all
consumers and all contracts relating to financial services is
ensured.

(33) The trader should be obliged to inform the consumer in
advance of any arrangement resulting in the consumer paying
a deposit to the trader, including an arrangement whereby an
amount is blocked on the consumer’s credit or debit card.
(34) The trader should give the consumer clear and
comprehensible information before the consumer is bound by
a distance or off-premises contract, a contract other than a
distance or an off-premises contract, or any corresponding
offer. In providing that information, the trader should take
into account the specific needs of consumers who are
particularly vulnerable because of their mental, physical or
psychological infirmity, age or credulity in a way which the
trader could reasonably be expected to foresee. However,
taking into account such specific needs should not lead to
different levels of consumer protection.

(35) The information to be provided by the trader to the
consumer should be mandatory and should not be altered.
Nevertheless, the contracting parties should be able to
expressly agree to change the content of the contract
subsequently concluded, for instance the arrangements for
delivery.

(36) In the case of distance contracts, the information
requirements should be adapted to take into account the
technical constraints of certain media, such as the restrictions
on the number of characters on certain mobile telephone
screens or the time constraint on television sales spots. In
such cases the trader should comply with a minimum set of
information requirements and refer the consumer to another
source of information, for instance by providing a toll free
telephone number or a hypertext link to a webpage of the
trader where the relevant information is directly available
and easily accessible. As to the requirement to inform the
consumer of the cost of returning goods which by their nature
cannot normally be returned by post, it will be considered to
have been met, for example, if the trader specifies one carrier
(for instance the one he assigned for the delivery of the good)
and one price concerning the cost of returning the goods.
Where the cost of returning the goods cannot reasonably be
calculated in advance by the trader, for example because the
trader does not offer to arrange for the return of the goods
himself, the trader should provide a statement that such a cost

will be payable, and that this cost may be high, along with a
reasonable estimation of the maximum cost, which could be
based on the cost of delivery to the consumer.

(37) Since in the case of distance sales, the consumer is not
able to see the goods before concluding the contract, he
should have a right of withdrawal. For the same reason, the
consumer should be allowed to test and inspect the goods he
has bought to the extent necessary to establish the nature,
characteristics and the functioning of the goods. Concerning
off-premises contracts, the consumer should have the right of
withdrawal because of the potential surprise element and/or
psychological pressure. Withdrawal from the contract should
terminate the obligation of the contracting parties to perform
the contract.

(38) Trading websites should indicate clearly and legibly at
the latest at the beginning of the ordering process whether
any delivery restrictions apply and which means of payment
are accepted.

(39) Itis important to ensure for distance contracts concluded
through websites that the consumer is able to fully read and
understand the main elements of the contract before placing
his order. To that end, provision should be made in this
Directive for those elements to be displayed in the close
vicinity of the confirmation requested for placing the order. It
is also important to ensure that, in such situations, the
consumer is able to determine the moment at which he
assumes the obligation to pay the trader. Therefore, the
consumer’s attention should specifically be drawn, through an
unambiguous formulation, to the fact that placing the order
entails the obligation to pay the trader.

(40) The current varying lengths of the withdrawal periods
both between the Member States and for distance and off-
premises contracts cause legal uncertainty and compliance
costs. The same withdrawal period should apply to all
distance and off-premises contracts. In the case of service
contracts, the withdrawal period should expire after 14 days
from the conclusion of the contract. In the case of sales
contracts, the withdrawal period should expire after 14 days
from the day on which the consumer or a third party other
than the carrier and indicated by the consumer, acquires
physical possession of the goods. In addition the consumer
should be able to exercise the right to withdraw before
acquiring physical possession of the goods. Where multiple
goods are ordered by the consumer in one order but are
delivered separately, the withdrawal period should expire
after 14 days from the day on which the consumer acquires
physical possession of the last good. Where goods are
delivered in multiple lots or pieces, the withdrawal period
should expire after 14 days from the day on which the
consumer acquires the physical possession of the last lot or
piece.

(41) In order to ensure legal certainty, it is appropriate that
Council Regulation (EEC, Euratom) No 1182/71 of 3 June
1971 determining the rules applicable to periods, dates and
time limits (11) should apply to the calculation of the periods
contained in this Directive. Therefore, all periods contained in
this Directive should be understood to be expressed in
calendar days. Where a period expressed in days is to be
calculated from the moment at which an event occurs or an
action takes place, the day during which that event occurs or
that action takes place should not be considered as falling
within the period in question.

(42) The provisions relating to the right of withdrawal should
be without prejudice to the Member States’ laws and
Regulations governing the termination or unenforceability of
a contract or the possibility for the consumer to fulfil his
contractual obligations before the time determined in the
contract.

(43) If the trader has not adequately informed the consumer
prior to the conclusion of a distance or off-premises contract,
the withdrawal period should be extended. However, in order
to ensure legal certainty as regards the length of the
withdrawal period, a 12-month limitation period should be
introduced.
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(44) Differences in the ways in which the right of withdrawal
is exercised in the Member States have caused costs for
traders selling cross-border. The introduction of a
harmonised model withdrawal form that the consumer may
use should simplify the withdrawal process and bring legal
certainty. For these reasons, Member States should refrain
from adding any presentational requirements to the Union-
wide model form relating for example to the font size.
However, the consumer should remain free to withdraw in his
own words, provided that his statement setting out his
decision to withdraw from the contract to the trader is
unequivocal. A letter, a telephone call or returning the goods
with a clear statement could meet this requirement, but the
burden of proof of having withdrawn within the time limits
fixed in the Directive should be on the consumer. For this
reason, it is in the interest of the consumer to make use of a
durable medium when communicating his withdrawal to the
trader.

(45) As experience shows that many consumers and traders
prefer to communicate via the trader’s website, there should
be a possibility for the trader to give the consumer the option
of filling in a web-based withdrawal form. In this case the
trader should provide an acknowledgement of receipt for
instance by e-mail without delay.

(46) In the event that the consumer withdraws from the
contract, the trader should reimburse all payments received
from the consumer, including those covering the expenses
borne by the trader to deliver goods to the consumer. The
reimbursement should not be made by voucher unless the
consumer has used vouchers for the initial transaction or has
expressly accepted them. If the consumer expressly chooses a
certain type of delivery (for instance 24-hour express
delivery), although the trader had offered a common and
generally acceptable type of delivery which would have
incurred lower delivery costs, the consumer should bear the
difference in costs between these two types of delivery.

(47) Some consumers exercise their right of withdrawal after
having used the goods to an extent more than necessary to
establish the nature, characteristics and the functioning of the
goods. In this case the consumer should not lose the right to
withdraw but should be liable for any diminished value of the
goods. In order to establish the nature, characteristics and
functioning of the goods, the consumer should only handle
and inspect them in the same manner as he would be allowed
to do in a shop. For example, the consumer should only try on
a garment and should not be allowed to wear it. Consequently,
the consumer should handle and inspect the goods with due
care during the withdrawal period. The obligations of the
consumer in the event of withdrawal should not discourage
the consumer from exercising his right of withdrawal.

(48) The consumer should be required to send back the goods
not later than 14 days after having informed the trader about
his decision to withdraw from the contract. In situations
where the trader or the consumer does not fulfil the
obligations relating to the exercise of the right of withdrawal,
penalties provided for by national legislation in accordance
with this Directive should apply as well as contract law
provisions.

(49) Certain exceptions from the right of withdrawal should
exist, both for distance and off-premises contracts. A right of
withdrawal could be inappropriate for example given the
nature of particular goods or services. That is the case for
example with wine supplied a long time after the conclusion
of a contract of a speculative nature where the value is
dependent on fluctuations in the market (‘vin en primeur’).
The right of withdrawal should neither apply to goods made
to the consumer’s specifications or which are clearly
personalised such as tailor-made curtains, nor to the supply
of fuel, for example, which is a good, by nature inseparably
mixed with other items after delivery. The granting of a right
of withdrawal to the consumer could also be inappropriate in
the case of certain services where the conclusion of the
contract implies the setting aside of capacity which, if a right
of withdrawal were exercised, the trader may find difficult to
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fill. This would for example be the case where reservations are
made at hotels or concerning holiday cottages or cultural or
sporting events.

(50) On the one hand, the consumer should benefit from his
right of withdrawal even in case he has asked for the provision
of services before the end of the withdrawal period. On the
other hand, if the consumer exercises his right of withdrawal,
the trader should be assured to be adequately paid for the
service he has provided. The calculation of the proportionate
amount should be based on the price agreed in the contract
unless the consumer demonstrates that that total price is itself
disproportionate, in which case the amount to be paid shall be
calculated on the basis of the market value of the service
provided. The market value should be defined by comparing
the price of an equivalent service performed by other traders
at the time of the conclusion of the contract. Therefore the
consumer should request the performance of services before
the end of the withdrawal period by making this request
expressly and, in the case of off-premises contracts, on a
durable medium. Similarly, the trader should inform the
consumer on a durable medium of any obligation to pay the
proportionate costs for the services already provided. For
contracts having as their object both goods and services, the
rules provided for in this Directive on the return of goods
should apply to the goods aspects and the compensation
regime for services should apply to the services aspects.

(51) The main difficulties encountered by consumers and one
of the main sources of disputes with traders concern delivery
of goods, including goods getting lost or damaged during
transport and late or partial delivery. Therefore it is
appropriate to clarify and harmonise the national rules as to
when delivery should occur. The place and modalities of
delivery and the rules concerning the determination of the
conditions for the transfer of the ownership of the goods and
the moment at which such transfer takes place, should remain
subject to national law and therefore should not be affected
by this Directive. The rules on delivery laid down in this
Directive should include the possibility for the consumer to
allow a third party to acquire on his behalf the physical
possession or control of the goods. The consumer should be
considered to have control of the goods where he or a third
party indicated by the consumer has access to the goods to use
them as an owner, or the ability to resell the goods (for
example, when he has received the keys or possession of the
ownership documents).

(52) In the context of sales contracts, the delivery of goods can
take place in various ways, either immediately or at a later
date. If the parties have not agreed on a specific delivery date,
the trader should deliver the goods as soon as possible, but in
any event not later than 30 days from the day of the
conclusion of the contract. The rules regarding late delivery
should also take into account goods to be manufactured or
acquired specially for the consumer which cannot be reused
by the trader without considerable loss. Therefore, a rule
which grants an additional reasonable period of time to the
trader in certain circumstances should be provided for in this
Directive. When the trader has failed to deliver the goods
within the period of time agreed with the consumer, before
the consumer can terminate the contract, the consumer
should call upon the trader to make the delivery within a
reasonable additional period of time and be entitled to
terminate the contract if the trader fails to deliver the goods
even within that additional period of time. However, this rule
should not apply when the trader has refused to deliver the
goods in an unequivocal statement. Neither should it apply in
certain circumstances where the delivery period is essential
such as, for example, in the case of a wedding dress which
should be delivered before the wedding. Nor should it apply
in circumstances where the consumer informs the trader that
delivery on a specified date is essential. For this purpose, the
consumer may use the trader’s contact details given in
accordance with this Directive. In these specific cases, if the
trader fails to deliver the goods on time, the consumer should
be entitled to terminate the contract immediately after the
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expiry of the delivery period initially agreed. This Directive
should be without prejudice to national provisions on the way
the consumer should notify the trader of his will to terminate
the contract.

(53) In addition to the consumer’s right to terminate the
contract where the trader has failed to fulfil his obligations to
deliver the goods in accordance with this Directive, the
consumer may, in accordance with the applicable national
law, have recourse to other remedies, such as granting the
trader an additional period of time for delivery, enforcing the
performance of the contract, withholding payment, and
seeking damages.

(54) In accordance with Article 52(3) of Directive
2007/64/EC of the European Parliament and of the Council of
13 November 2007 on payment services in the internal
market (12), Member States should be able to prohibit or limit
traders’ right to request charges from consumers taking into
account the need to encourage competition and promote the
use of efficient payment instruments. In any event, traders
should be prohibited from charging consumers fees that
exceed the cost borne by the trader for the use of a certain
means of payment.

(55) Where the goods are dispatched by the trader to the
consumer, disputes may arise, in the event of loss or damage,
as to the moment at which the transfer of risk takes place.
Therefore this Directive should provide that the consumer be
protected against any risk of loss of or damage to the goods
occurring before he has acquired the physical possession of
the goods. The consumer should be protected during a
transport arranged or carried out by the trader, even where
the consumer has chosen a particular delivery method from a
range of options offered by the trader. However, that
provision should not apply to contracts where it is up to the
consumer to take delivery of the goods himself or to ask a
carrier to take delivery. Regarding the moment of the transfer
of the risk, a consumer should be considered to have acquired
the physical possession of the goods when he has received
them.

(56) Persons or organisations regarded under national law as
having a legitimate interest in protecting consumer
contractual rights should be afforded the right to initiate
proceedings, either before a court or before an administrative
authority which is competent to decide upon complaints or to
initiate appropriate legal proceedings.

(57) Itis necessary that Member States lay down penalties for
infringements of this Directive and ensure that they are
enforced. The penalties should be effective, proportionate and
dissuasive.

(58) The consumer should not be deprived of the protection
granted by this Directive. Where the law applicable to the
contract is that of a third country, Regulation (EC) No
593/2008 should apply, in order to determine whether the
consumer retains the protection granted by this Directive.
(59) The Commission, following consultation with the
Member States and stakeholders, should look into the most
appropriate way to ensure that all consumers are made aware
of their rights at the point of sale.

(60) Since inertia selling, which consists of unsolicited supply
of goods or provision of services to consumers, is prohibited
by Directive 2005/29/EC of the European Parliament and of
the Council of 11 May 2005 concerning unfair business-to-
consumer commercial practices in the internal market
(‘Unfair Commercial Practices Directive’) (13) but no
contractual remedy is provided therein, it is necessary to
introduce in this Directive the contractual remedy of
exempting the consumer from the obligation to provide any
consideration for such unsolicited supply or provision.

(61) Directive 2002 /58/EC of the European Parliament and of
the Council of 12 July 2002 concerning the processing of
personal data and the protection of privacy in the electronic
communications sector (Directive on privacy and electronic
communications) (14) already regulates unsolicited
communications and provides for a high level of consumer

protection. The corresponding provisions on the same issue
contained in Directive 97/7 /EC are therefore not needed.
(62) It is appropriate for the Commission to review this
Directive if some barriers to the internal market are
identified. In its review, the Commission should pay particular
attention to the possibilities granted to Member States to
maintain or introduce specific national provisions including in
certain areas of Council Directive 93/13/EEC of 5 April 1993
on unfair terms in consumer contracts (15) and Directive
1999/44/EC of the European Parliament and of the Council of
25 May 1999 on certain aspects of the sale of consumer goods
and associated guarantees (16). That review could lead to a
Commission proposal to amend this Directive; that proposal
may include amendments to other consumer protection
legislation reflecting the Commission’s Consumer Policy
Strategy commitment to review the Union acquis in order to
achieve a high, common level of consumer protection.

(63) Directives 93/13/EEC and 1999/44/EC should be
amended to require Member States to inform the Commission
about the adoption of specific national provisions in certain
areas.

(64) Directives 85/577 /EEC and 97/7 /EC should be repealed.
(65) Since the objective of this Directive, namely, through the
achievement of a high level of consumer protection, to
contribute to the proper functioning of the internal market,
cannot be sufficiently achieved by the Member States and can
therefore be better achieved at Union level, the Union may
adopt measures, in accordance with the principle of
subsidiarity as set out in Article 5 of the Treaty on European
Union. In accordance with the principle of proportionality, as
set out in that Article, this Directive does not go beyond what
is necessary in order to achieve that objective.

(66) This Directive respects the fundamental rights and
observes the principles recognised in particular by the
Charter of Fundamental Rights of the European Union.

(67) In accordance with point 34 of the Interinstitutional
agreement on better law-making (17), Member States are
encouraged to draw up, for themselves and in the interests of
the Union, their own tables, which will, as far as possible,
illustrate the correlation between this Directive and the
transposition measures, and to make them public,

HAVE ADOPTED THIS DIRECTIVE:
CHAPTER
SUBJECT MATTER, DEFINITIONS AND SCOPE

Article 1

Subject matter

The purpose of this Directive is, through the achievement of a
high level of consumer protection, to contribute to the proper
functioning of the internal market by approximating certain
aspects of the laws, Regulations and administrative
provisions of the Member States concerning contracts
concluded between consumers and traders.

Article 2

Definitions

For the purpose of this Directive, the following definitions
shall apply:

(1) ‘consumer’ means any natural person who, in contracts
covered by this Directive, is acting for purposes which are
outside his trade, business, craft or profession;

(2) ‘trader’ means any natural person or any legal person,
irrespective of whether privately or publicly owned, who is
acting, including through any other person acting in his name
or on his behalf, for purposes relating to his trade, business,
craft or profession in relation to contracts covered by this
Directive;

(3) ‘goods’ means any tangible movable items, with the
exception of items sold by way of execution or otherwise by
authority of law; water, gas and electricity shall be considered
as goods within the meaning of this Directive where they are
put up for sale in a limited volume or a set quantity;
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(4) ‘goods made to the consumer’s specifications’ means non-
prefabricated goods made on the basis of an individual choice
of or decision by the consumer;
(5) ‘sales contract’ means any contract under which the trader
transfers or undertakes to transfer the ownership of goods to
the consumer and the consumer pays or undertakes to pay the
price thereof, including any contract having as its object both
goods and services;
(6) ‘service contract’ means any contract other than a sales
contract under which the trader supplies or undertakes to
supply a service to the consumer and the consumer pays or
undertakes to pay the price thereof;
(7) ‘distance contract’ means any contract concluded between
the trader and the consumer under an organised distance
sales or service-provision scheme without the simultaneous
physical presence of the trader and the consumer, with the
exclusive use of one or more means of distance
communication up to and including the time at which the
contract is concluded;
(8) ‘off-premises contract’ means any contract between the
trader and the consumer:
(a) concluded in the simultaneous physical presence of
the trader and the consumer, in a place which is not the
business premises of the trader;
(b) for which an offer was made by the consumer in the
same circumstances as referred to in point (a);
(c) concluded on the business premises of the trader or
through any means of distance communication
immediately after the consumer was personally and
individually addressed in a place which is not the
business premises of the trader in the simultaneous
physical presence of the trader and the consumer; or
(d) concluded during an excursion organised by the trader
with the aim or effect of promoting and selling goods or
services to the consumer;
(9) ‘business premises’ means:
(a) any immovable retail premises where the trader carries
out his activity on a permanent basis; or
(b) any movable retail premises where the trader carries out
his activity on a usual basis;
(10) ‘durable medium’ means any instrument which enables
the consumer or the trader to store information addressed
personally to him in a way accessible for future reference for
a period of time adequate for the purposes of the information
and which allows the unchanged reproduction of the
information stored;
(11) ‘digital content’ means data which are produced and
supplied in digital form;
(12) ‘financial service’ means any service of a banking, credit,
insurance, personal pension, investment or payment nature;
(13) ‘public auction’ means a method of sale where goods or
services are offered by the trader to consumers, who attend
or are given the possibility to attend the auction in person,
through a transparent, competitive bidding procedure run by
an auctioneer and where the successful bidder is bound to
purchase the goods or services;
(14) ‘commercial guarantee’ means any undertaking by the
trader or a producer (the guarantor) to the consumer, in
addition to his legal obligation relating to the guarantee of
conformity, to reimburse the price paid or to replace, repair
or service goods in any way if they do not meet the
specifications or any other requirements not related to
conformity set out in the guarantee statement or in the
relevant advertising available at the time of, or before the
conclusion of the contract;
(15) ‘ancillary contract’ means a contract by which the
consumer acquires goods or services related to a distance
contract or an off-premises contract and where those goods
are supplied or those services are provided by the trader or
by a third party on the basis of an arrangement between that
third party and the trader.

Article 3
Scope
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1. This Directive shall apply, under the conditions and to the
extent set out in its provisions, to any contract concluded
between a trader and a consumer. It shall also apply to
contracts for the supply of water, gas, electricity or district
heating, including by public providers, to the extent that these
commodities are provided on a contractual basis.

2. If any provision of this Directive conflicts with a provision
of another Union act governing specific sectors, the provision
of that other Union act shall prevail and shall apply to those
specific sectors.

3. This Directive shall not apply to contracts:

(a) for social services, including social housing, childcare
and support of families and persons permanently or
temporarily in need, including long-term care;

(b) for healthcare as defined in point (a) of Article 3 of
Directive 2011/24/EU, whether or not they are
provided via healthcare facilities;

(c) for gambling, which involves wagering a stake with
pecuniary value in games of chance, including
lotteries, casino games and betting transactions;

(d) for financial services;

(e) for the creation, acquisition or transfer of immovable
property or of rights in immovable property;

(f) for the construction of new buildings, the substantial
conversion of existing buildings and for rental of
accommodation for residential purposes;

(g) which fall within the scope of Council Directive
90/314/EEC of 13 June 1990 on package travel,
package holidays and package tours (18);

(h) which fall within the scope of Directive 2008/122/EC
of the European Parliament and of the Council of 14
January 2009 on the protection of consumers in
respect of certain aspects of timeshare, long-term
holiday product, resale and exchange contracts (19);

(i) which, in accordance with the laws of Member States,
are established by a public office-holder who has a
statutory obligation to be independent and impartial
and who must ensure, by providing comprehensive
legal information, that the consumer only concludes
the contract on the basis of careful legal consideration
and with knowledge of its legal scope;

(j) for the supply of foodstuffs, beverages or other goods
intended for current consumption in the household,
and which are physically supplied by a trader on
frequent and regular rounds to the consumer’s home,
residence or workplace;

(k) for passenger transport services, with the exception of
Article 8(2) and Articles 19 and 22;

(1) concluded by means of automatic vending machines or
automated commercial premises;

(m) concluded with telecommunications operators
through public payphones for their use or concluded
for the use of one single connection by telephone,
Internet or fax established by a consumer.

4. Member States may decide not to apply this Directive or
not to maintain or introduce corresponding national
provisions to off-premises contracts for which the payment to
be made by the consumer does not exceed EUR 50. Member
States may define a lower value in their national legislation.
5. This Directive shall not affect national general contract law
such as the rules on the validity, formation or effect of a
contract, in so far as general contract law aspects are not
regulated in this Directive.

6. This Directive shall not prevent traders from offering
consumers contractual arrangements which go beyond the
protection provided for in this Directive.

Article 4

Level of harmonisation

Member States shall not maintain or introduce, in their
national law, provisions diverging from those laid down in
this Directive, including more or less stringent provisions to
ensure a different level of consumer protection, unless
otherwise provided for in this Directive.
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CHAPTERII
CONSUMER INFORMATION FOR CONTRACTS OTHER THAN
DISTANCE OR OFF-PREMISES CONTRACTS

Article 5
Information requirements for contracts other than distance
or off-premises contracts
1. Before the consumer is bound by a contract other than a
distance or an off-premises contract, or any corresponding
offer, the trader shall provide the consumer with the following
information in a clear and comprehensible manner, if that
information is not already apparent from the context:
(a) the main characteristics of the goods or services, to the
extent appropriate to the medium and to the goods or
services;
(b) the identity of the trader, such as his trading name, the
geographical address at which he is established and his
telephone number;
(c) the total price of the goods or services inclusive of
taxes, or where the nature of the goods or services is such
that the price cannot reasonably be calculated in advance,
the manner in which the price is to be calculated, as well
as, where applicable, all additional freight, delivery or
postal charges or, where those charges cannot reasonably
be calculated in advance, the fact that such additional
charges may be payable;
(d) where applicable, the arrangements for payment,
delivery, performance, the time by which the trader
undertakes to deliver the goods or to perform the service,
and the trader’s complaint handling policy;
(e) in addition to a reminder of the existence of a legal
guarantee of conformity for goods, the existence and the
conditions of after-sales services and commercial
guarantees, where applicable;
(f) the duration of the contract, where applicable, or, if the
contract is of indeterminate duration or is to be extended
automatically, the conditions for terminating the
contract;
(g) where applicable, the functionality, including
applicable technical protection measures, of digital
content;
(h) where applicable, any relevant interoperability of
digital content with hardware and software that the
trader is aware of or can reasonably be expected to have
been aware of.
2. Paragraph 1 shall also apply to contracts for the supply of
water, gas or electricity, where they are not put up for sale in
alimited volume or set quantity, of district heating or of digital
content which is not supplied on a tangible medium.
3. Member States shall not be required to apply paragraph 1
to contracts which involve day-to-day transactions and which
are performed immediately at the time of their conclusion.
4. Member States may adopt or maintain additional pre-
contractual information requirements for contracts to which
this Article applies.

CHAPTER III
CONSUMER INFORMATION AND RIGHT OF WITHDRAWAL
FOR DISTANCE AND OFF-PREMISES CONTRACTS

Article 6
Information requirements for distance and off-premises
contracts
1. Before the consumer is bound by a distance or off-premises
contract, or any corresponding offer, the trader shall provide
the consumer with the following information in a clear and
comprehensible manner:
(a) the main characteristics of the goods or services, to the
extent appropriate to the medium and to the goods or
services;
(b) the identity of the trader, such as his trading name;
(c) the geographical address at which the trader is
established and the trader’s telephone number, fax

number and e-mail address, where available, to enable
the consumer to contact the trader quickly and
communicate with him efficiently and, where applicable,
the geographical address and identity of the trader on
whose behalf he is acting;

(d) if different from the address provided in accordance
with point (c), the geographical address of the place of
business of the trader, and, where applicable, that of the
trader on whose behalf he is acting, where the consumer
can address any complaints;

(e) the total price of the goods or services inclusive of
taxes, or where the nature of the goods or services is such
that the price cannot reasonably be calculated in advance,
the manner in which the price is to be calculated, as well
as, where applicable, all additional freight, delivery or
postal charges and any other costs or, where those
charges cannot reasonably be calculated in advance, the
fact that such additional charges may be payable. In the
case of a contract of indeterminate duration or a contract
containing a subscription, the total price shall include the
total costs per billing period. Where such contracts are
charged at a fixed rate, the total price shall also mean the
total monthly costs. Where the total costs cannot be
reasonably calculated in advance, the manner in which
the price is to be calculated shall be provided;

(f) the cost of using the means of distance communication
for the conclusion of the contract where that cost is
calculated other than at the basic rate;

(g) the arrangements for payment, delivery, performance,
the time by which the trader undertakes to deliver the
goods or to perform the services and, where applicable,
the trader’s complaint handling policy;

(h) where a right of withdrawal exists, the conditions,
time limit and procedures for exercising that right in
accordance with Article 11(1), as well as the model
withdrawal form set out in Annex I(B);

(i) where applicable, that the consumer will have to bear
the cost of returning the goods in case of withdrawal and,
for distance contracts, if the goods, by their nature, cannot
normally be returned by post, the cost of returning the
goods;

(j) that, if the consumer exercises the right of withdrawal
after having made a request in accordance with Article
7(3) or Article 8(8), the consumer shall be liable to pay
the trader reasonable costs in accordance with Article
14(3);

(k) where a right of withdrawal is not provided for in
accordance with Article 16, the information that the
consumer will not benefit from a right of withdrawal or,
where applicable, the circumstances under which the
consumer loses his right of withdrawal;

() a reminder of the existence of a legal guarantee of
conformity for goods;

(m) where applicable, the existence and the conditions of
after sale customer assistance, after-sales services and
commercial guarantees;

(n) the existence of relevant codes of conduct, as defined
in point (f) of Article 2 of Directive 2005/29/EC, and how
copies of them can be obtained, where applicable;

(o) the duration of the contract, where applicable, or, if
the contract is of indeterminate duration or is to be
extended automatically, the conditions for terminating
the contract;

(p) where applicable, the minimum duration of the
consumer’s obligations under the contract;

(q) where applicable, the existence and the conditions of
deposits or other financial guarantees to be paid or
provided by the consumer at the request of the trader;
(r) where applicable, the functionality, including
applicable technical protection measures, of digital
content;

(s) where applicable, any relevant interoperability of
digital content with hardware and software that the
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trader is aware of or can reasonably be expected to have
been aware of;
(t) where applicable, the possibility of having recourse to
an out-of-court complaint and redress mechanism, to
which the trader is subject, and the methods for having
access to it.
2. Paragraph 1 shall also apply to contracts for the supply of
water, gas or electricity, where they are not put up for sale in
alimited volume or set quantity, of district heating or of digital
content which is not supplied on a tangible medium.
3. In the case of a public auction, the information referred to
in points (b), (c) and (d) of paragraph 1 may be replaced by
the equivalent details for the auctioneer.
4. The information referred to in points (h), (i) and (j) of
paragraph 1 may be provided by means of the model
instructions on withdrawal set out in Annex I(A). The trader
shall have fulfilled the information requirements laid down in
points (h), (i) and (j) of paragraph 1 if he has supplied these
instructions to the consumer, correctly filled in.
5. The information referred to in paragraph 1 shall form an
integral part of the distance or off-premises contract and shall
not be altered unless the contracting parties expressly agree
otherwise.
6. If the trader has not complied with the information
requirements on additional charges or other costs as referred
to in point (e) of paragraph 1, or on the costs of returning the
goods as referred to in point (i) of paragraph 1, the consumer
shall not bear those charges or costs.
7. Member States may maintain or introduce in their national
law language requirements regarding the contractual
information, so as to ensure that such information is easily
understood by the consumer.
8. The information requirements laid down in this Directive
are in addition to information requirements contained in
Directive 2006/123/EC and Directive 2000/31/EC and do not
prevent Member States from imposing additional information
requirements in accordance with those Directives.
Without prejudice to the first subparagraph, if a provision of
Directive 2006/123/EC or Directive 2000/31/EC on the
content and the manner in which the information is to be
provided conflicts with a provision of this Directive, the
provision of this Directive shall prevail.
9. As regards compliance with the information requirements
laid down in this Chapter, the burden of proof shall be on the
trader.

Article 7
Formal requirements for off-premises contracts
1. With respect to off-premises contracts, the trader shall give
the information provided for in Article 6(1) to the consumer
on paper or, if the consumer agrees, on another durable
medium. That information shall be legible and in plain,
intelligible language.
2. The trader shall provide the consumer with a copy of the
signed contract or the confirmation of the contract on paper
or, if the consumer agrees, on another durable medium,
including, where applicable, the confirmation of the
consumer’s prior express consent and acknowledgement in
accordance with point (m) of Article 16.
3. Where a consumer wants the performance of services or
the supply of water, gas or electricity, where they are not put
up for sale in a limited volume or set quantity, or of district
heating to begin during the withdrawal period provided for in
Article 9(2), the trader shall require that the consumer makes
such an express request on a durable medium.
4. With respect to off-premises contracts where the consumer
has explicitly requested the services of the trader for the
purpose of carrying out repairs or maintenance for which the
trader and the consumer immediately perform their
contractual obligations and where the payment to be made by
the consumer does not exceed EUR 200:
(a) the trader shall provide the consumer with the
information referred to in points (b) and (c) of Article
6(1) and information about the price or the manner in
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which the price is to be calculated together with an
estimate of the total price, on paper or, if the consumer
agrees, on another durable medium. The trader shall
provide the information referred to in points (a), (h)
and (k) of Article 6(1), but may choose not to provide it
on paper or another durable medium if the consumer
expressly agrees;
(b) the confirmation of the contract provided in
accordance with paragraph 2 of this Article shall
contain the information provided for in Article 6(1).
Member States may decide not to apply this paragraph.
5. Member States shall not impose any further formal pre-
contractual information requirements for the fulfilment of the
information obligations laid down in this Directive.

Article 8

Formal requirements for distance contracts

1. With respect to distance contracts, the trader shall give the
information provided for in Article 6(1) or make that
information available to the consumer in a way appropriate to
the means of distance communication used in plain and
intelligible language. In so far as that information is provided
on a durable medium, it shall be legible.

2. If a distance contract to be concluded by electronic means
places the consumer under an obligation to pay, the trader
shall make the consumer aware in a clear and prominent
manner, and directly before the consumer places his order, of
the information provided for in points (a), (e), (o) and (p) of
Article 6(1).

The trader shall ensure that the consumer, when placing his
order, explicitly acknowledges that the order implies an
obligation to pay. If placing an order entails activating a
button or a similar function, the button or similar function
shall be labelled in an easily legible manner only with the
words ‘order with obligation to pay’ or a corresponding
unambiguous formulation indicating that placing the order
entails an obligation to pay the trader. If the trader has not
complied with this subparagraph, the consumer shall not be
bound by the contract or order.

3. Trading websites shall indicate clearly and legibly at the
latest at the beginning of the ordering process whether any
delivery restrictions apply and which means of payment are
accepted.

4. If the contract is concluded through a means of distance
communication which allows limited space or time to display
the information, the trader shall provide, on that particular
means prior to the conclusion of such a contract, at least the
pre-contractual  information  regarding the main
characteristics of the goods or services, the identity of the
trader, the total price, the right of withdrawal, the duration of
the contract and, if the contract is of indeterminate duration,
the conditions for terminating the contract, as referred to in
points (a), (b), (e), (h) and (o) of Article 6(1). The other
information referred to in Article 6(1) shall be provided by the
trader to the consumer in an appropriate way in accordance
with paragraph 1 of this Article.

5. Without prejudice to paragraph 4, if the trader makes a
telephone call to the consumer with a view to concluding a
distance contract, he shall, at the beginning of the
conversation with the consumer, disclose his identity and,
where applicable, the identity of the person on whose behalf
he makes that call, and the commercial purpose of the call.

6. Where a distance contract is to be concluded by telephone,
Member States may provide that the trader has to confirm the
offer to the consumer who is bound only once he has signed
the offer or has sent his written consent. Member States may
also provide that such confirmations have to be made on a
durable medium.

7. The trader shall provide the consumer with the
confirmation of the contract concluded, on a durable medium
within a reasonable time after the conclusion of the distance
contract, and at the latest at the time of the delivery of the
goods or before the performance of the service begins. That
confirmation shall include:
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(a) all the information referred to in Article 6(1) unless
the trader has already provided that information to the
consumer on a durable medium prior to the conclusion
of the distance contract; and

(b) where applicable, the confirmation of the

consumer’s prior express consent and
acknowledgment in accordance with point (m) of
Article 16.

8. Where a consumer wants the performance of services, or
the supply of water, gas or electricity, where they are not put
up for sale in a limited volume or set quantity, or of district
heating, to begin during the withdrawal period provided for
in Article 9(2), the trader shall require that the consumer
make an express request.

9. This Article shall be without prejudice to the provisions on
the conclusion of e-contracts and the placing of e-orders set
out in Articles 9 and 11 of Directive 2000/31/EC.

10. Member States shall not impose any further formal pre-
contractual information requirements for the fulfilment of the
information obligations laid down in this Directive.

Article 9
Right of withdrawal
1. Save where the exceptions provided for in Article 16 apply,
the consumer shall have a period of 14 days to withdraw from
a distance or off-premises contract, without giving any reason,
and without incurring any costs other than those provided for
in Article 13(2) and Article 14.
2. Without prejudice to Article 10, the withdrawal period
referred to in paragraph 1 of this Article shall expire after 14
days from:
(a) in the case of service contracts, the day of the
conclusion of the contract;
(b) in the case of sales contracts, the day on which the
consumer or a third party other than the carrier and
indicated by the consumer acquires physical possession
of the goods or:
(i) in the case of multiple goods ordered by the
consumer in one order and delivered separately, the
day on which the consumer or a third party other
than the carrier and indicated by the consumer
acquires physical possession of the last good;
(ii) in the case of delivery of a good consisting of
multiple lots or pieces, the day on which the
consumer or a third party other than the carrier and
indicated by the consumer acquires physical
possession of the last lot or piece;
(iii) in the case of contracts for regular delivery of
goods during defined period of time, the day on which
the consumer or a third party other than the carrier
and indicated by the consumer acquires physical
possession of the first good;
(c) in the case of contracts for the supply of water, gas or
electricity, where they are not put up for sale in a limited
volume or set quantity, of district heating or of digital content
which is not supplied on a tangible medium, the day of the
conclusion of the contract.
3. The Member States shall not prohibit the contracting
parties from performing their contractual obligations during
the withdrawal period. Nevertheless, in the case of off-
premises contracts, Member States may maintain existing
national legislation prohibiting the trader from collecting the
payment from the consumer during the given period after the
conclusion of the contract.

Article 10

Omission of information on the right of withdrawal

1. If the trader has not provided the consumer with the
information on the right of withdrawal as required by point
(h) of Article 6(1), the withdrawal period shall expire 12
months from the end of the initial withdrawal period, as
determined in accordance with Article 9(2).

2. If the trader has provided the consumer with the
information provided for in paragraph 1 of this Article within

12 months from the day referred to in Article 9(2), the
withdrawal period shall expire 14 days after the day upon
which the consumer receives that information.

Article 11
Exercise of the right of withdrawal
1. Before the expiry of the withdrawal period, the consumer
shall inform the trader of his decision to withdraw from the
contract. For this purpose, the consumer may either:
(a) use the model withdrawal form as set out in Annex
I(B); or
(b) make any other unequivocal statement setting out
his decision to withdraw from the contract.
Member States shall not provide for any formal requirements
applicable to the model withdrawal form other than those set
out in Annex I(B).
2. The consumer shall have exercised his right of withdrawal
within the withdrawal period referred to in Article 9(2) and
Article 10 if the communication concerning the exercise of the
right of withdrawal is sent by the consumer before that period
has expired.
3. The trader may, in addition to the possibilities referred to
in paragraph 1, give the option to the consumer to
electronically fill in and submit either the model withdrawal
form set out in Annex I(B) or any other unequivocal statement
on the trader’s website. In those cases the trader shall
communicate to the consumer an acknowledgement of
receipt of such a withdrawal on a durable medium without
delay.
4. The burden of proof of exercising the right of withdrawal
in accordance with this Article shall be on the consumer.

Article 12

Effects of withdrawal

The exercise of the right of withdrawal shall terminate the
obligations of the parties:

(a) to perform the distance or off-premises contract; or

(b) to conclude the distance or off-premises contract, in cases
where an offer was made by the consumer.

Article 13

Obligations of the trader in the event of withdrawal

1. The trader shall reimburse all payments received from the
consumer, including, if applicable, the costs of delivery
without undue delay and in any event not later than 14 days
from the day on which he is informed of the consumer’s
decision to withdraw from the contract in accordance with
Article 11.

The trader shall carry out the reimbursement referred to in
the first subparagraph using the same means of payment as
the consumer used for the initial transaction, unless the
consumer has expressly agreed otherwise and provided that
the consumer does not incur any fees as a result of such
reimbursement.

2. Notwithstanding paragraph 1, the trader shall not be
required to reimburse the supplementary costs, if the
consumer has expressly opted for a type of delivery other than
the least expensive type of standard delivery offered by the
trader.

3. Unless the trader has offered to collect the goods himself,
with regard to sales contracts, the trader may withhold the
reimbursement until he has received the goods back, or until
the consumer has supplied evidence of having sent back the
goods, whichever is the earliest.

Article 14

Obligations of the consumer in the event of withdrawal

1. Unless the trader has offered to collect the goods himself,
the consumer shall send back the goods or hand them over to
the trader or to a person authorised by the trader to receive
the goods, without undue delay and in any event not later than
14 days from the day on which he has communicated his
decision to withdraw from the contract to the trader in
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accordance with Article 11. The deadline shall be met if the
consumer sends back the goods before the period of 14 days
has expired.
The consumer shall only bear the direct cost of returning the
goods unless the trader has agreed to bear them or the trader
failed to inform the consumer that the consumer has to bear
them.
In the case of off-premises contracts where the goods have
been delivered to the consumer’s home at the time of the
conclusion of the contract, the trader shall at his own expense
collect the goods if, by their nature, those goods cannot
normally be returned by post.
2. The consumer shall only be liable for any diminished value
of the goods resulting from the handling of the goods other
than what is necessary to establish the nature, characteristics
and functioning of the goods. The consumer shall in any event
not be liable for diminished value of the goods where the
trader has failed to provide notice of the right of withdrawal
in accordance with point (h) of Article 6(1).
3. Where a consumer exercises the right of withdrawal after
having made a request in accordance with Article 7(3) or
Article 8(8), the consumer shall pay to the trader an amount
which is in proportion to what has been provided until the
time the consumer has informed the trader of the exercise of
the right of withdrawal, in comparison with the full coverage
of the contract. The proportionate amount to be paid by the
consumer to the trader shall be calculated on the basis of the
total price agreed in the contract. If the total price is excessive,
the proportionate amount shall be calculated on the basis of
the market value of what has been provided.
4. The consumer shall bear no cost for:
(a) the performance of services or the supply of water, gas
or electricity, where they are not put up for sale in a
limited volume or set quantity, or of district heating, in
full or in part, during the withdrawal period, where:
(i) the trader has failed to provide information in
accordance with points (h) or (j) of Article 6(1); or
(ii) the consumer has not expressly requested
performance to begin during the withdrawal
period in accordance with Article 7(3) and Article
8(8); or
(b) the supply, in full or in part, of digital content which is
not supplied on a tangible medium where:
(i) the consumer has not given his prior express
consent to the beginning of the performance before
the end of the 14-day period referred to in Article
9;
(ii) the consumer has not acknowledged that he
loses his right of withdrawal when giving his
consent; or
(iii) the trader has failed to provide confirmation in
accordance with Article 7(2) or Article 8(7).
5. Except as provided for in Article 13(2) and in this Article,
the consumer shall not incur any liability as a consequence of
the exercise of the right of withdrawal.

Article 15

Effects of the exercise of the right of withdrawal on ancillary
contracts

1. Without prejudice to Article 15 of Directive 2008/48/EC of
the European Parliament and of the Council of 23 April 2008
on credit agreements for consumers (20), if the consumer
exercises his right of withdrawal from a distance or an off-
premises contract in accordance with Articles 9 to 14 of this
Directive, any ancillary contracts shall be automatically
terminated, without any costs for the consumer, except as
provided for in Article 13(2) and in Article 14 of this Directive.
2. The Member States shall lay down detailed rules on the
termination of such contracts.

Article 16
Exceptions from the right of withdrawal

2016

Member States shall not provide for the right of withdrawal
set out in Articles 9 to 15 in respect of distance and off-
premises contracts as regards the following:

(a) service contracts after the service has been fully
performed if the performance has begun with the consumer’s
prior express consent, and with the acknowledgement that he
will lose his right of withdrawal once the contract has been
fully performed by the trader;

(b) the supply of goods or services for which the price is
dependent on fluctuations in the financial market which
cannot be controlled by the trader and which may occur
within the withdrawal period;

(c) the supply of goods made to the consumer’s specifications
or clearly personalised;

(d) the supply of goods which are liable to deteriorate or
expire rapidly;

(e) the supply of sealed goods which are not suitable for
return due to health protection or hygiene reasons and were
unsealed after delivery;

(f) the supply of goods which are, after delivery, according to
their nature, inseparably mixed with other items;

(g) the supply of alcoholic beverages, the price of which has
been agreed upon at the time of the conclusion of the sales
contract, the delivery of which can only take place after 30
days and the actual value of which is dependent on
fluctuations in the market which cannot be controlled by the
trader;

(h) contracts where the consumer has specifically requested
a visit from the trader for the purpose of carrying out urgent
repairs or maintenance. If, on the occasion of such visit, the
trader provides services in addition to those specifically
requested by the consumer or goods other than replacement
parts necessarily used in carrying out the maintenance or in
making the repairs, the right of withdrawal shall apply to
those additional services or goods;

(i) the supply of sealed audio or sealed video recordings or
sealed computer software which were unsealed after
delivery;

(j) the supply of a newspaper, periodical or magazine with the
exception of subscription contracts for the supply of such
publications;

(k) contracts concluded at a public auction;

(1) the provision of accommodation other than for residential
purpose, transport of goods, car rental services, catering or
services related to leisure activities if the contract provides
for a specific date or period of performance;

(m) the supply of digital content which is not supplied on a
tangible medium if the performance has begun with the
consumer’s prior express consent and his acknowledgment
that he thereby loses his right of withdrawal.

CHAPTER IV
OTHER CONSUMER RIGHTS

Article 17

Scope

1. Articles 18 and 20 shall apply to sales contracts. Those
Articles shall not apply to contracts for the supply of water,
gas or electricity, where they are not put up for sale in a
limited volume or set quantity, of district heating or the
supply of digital content which is not supplied on a tangible
medium.

2. Articles 19, 21 and 22 shall apply to sales and service
contracts and to contracts for the supply of water, gas,
electricity, district heating or digital content.

Article 18

Delivery

1. Unless the parties have agreed otherwise on the time of
delivery, the trader shall deliver the goods by transferring the
physical possession or control of the goods to the consumer
without undue delay, but not later than 30 days from the
conclusion of the contract.
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2. Where the trader has failed to fulfil his obligation to deliver
the goods at the time agreed upon with the consumer or
within the time limit set out in paragraph 1, the consumer
shall call upon him to make the delivery within an additional
period of time appropriate to the circumstances. If the trader
fails to deliver the goods within that additional period of time,
the consumer shall be entitled to terminate the contract.

The first subparagraph shall not be applicable to sales
contracts where the trader has refused to deliver the goods or
where delivery within the agreed delivery period is essential
taking into account all the circumstances attending the
conclusion of the contract or where the consumer informs the
trader, prior to the conclusion of the contract, that delivery by
or on a specified date is essential. In those cases, if the trader
fails to deliver the goods at the time agreed upon with the
consumer or within the time limit set out in paragraph 1, the
consumer shall be entitled to terminate the contract
immediately.

3. Upon termination of the contract, the trader shall, without
undue delay, reimburse all sums paid under the contract.

4. In addition to the termination of the contract in accordance
with paragraph 2, the consumer may have recourse to other
remedies provided for by national law.

Article 19

Fees for the use of means of payment

Member States shall prohibit traders from charging
consumers, in respect of the use of a given means of payment,
fees that exceed the cost borne by the trader for the use of
such means.

Article 20
Passing of risk

In contracts where the trader dispatches the goods to the
consumer, the risk of loss of or damage to the goods shall pass
to the consumer when he or a third party indicated by the
consumer and other than the carrier has acquired the physical
possession of the goods. However, the risk shall pass to the
consumer upon delivery to the carrier if the carrier was
commissioned by the consumer to carry the goods and that
choice was not offered by the trader, without prejudice to the
rights of the consumer against the carrier.

Article 21

Communication by telephone

Member States shall ensure that where the trader operates a
telephone line for the purpose of contacting him by telephone
in relation to the contract concluded, the consumer, when
contacting the trader is not bound to pay more than the basic
rate.

The first subparagraph shall be without prejudice to the right
of telecommunication services providers to charge for such
calls.

Article 22

Additional payments

Before the consumer is bound by the contract or offer, the
trader shall seek the express consent of the consumer to any
extra payment in addition to the remuneration agreed upon
for the trader’s main contractual obligation. If the trader has
not obtained the consumer’s express consent but has inferred
it by using default options which the consumer is required to
reject in order to avoid the additional payment, the consumer
shall be entitled to reimbursement of this payment.

CHAPTERV
GENERAL PROVISIONS

Article 23

Enforcement

1. Member States shall ensure that adequate and effective
means exist to ensure compliance with this Directive.

2. The means referred to in paragraph 1 shall include
provisions whereby one or more of the following bodies, as
determined by national law, may take action under national
law before the courts or before the competent administrative
bodies to ensure that the national provisions transposing this
Directive are applied:

(a) public bodies or their representatives;

(b) consumer organisations having a legitimate interest in

protecting consumers;

(c) professional organisations having a legitimate interest

in acting.
Article 24
Penalties
1. Member States shall lay down the rules on penalties
applicable to infringements of the national provisions
adopted pursuant to this Directive and shall take all measures
necessary to ensure that they are implemented. The penalties
provided for must be effective, proportionate and dissuasive.
2. Member States shall notify those provisions to the
Commission by 13 December 2013 and shall notify it without
delay of any subsequent amendment affecting them.

Article 25

Imperative nature of the Directive

If the law applicable to the contract is the law of a Member
State, consumers may not waive the rights conferred on them
by the national measures transposing this Directive.

Any contractual terms which directly or indirectly waive or
restrict the rights resulting from this Directive shall not be
binding on the consumer.

Article 26

Information

Member States shall take appropriate measures to inform
consumers and traders of the national provisions transposing
this Directive and shall, where appropriate, encourage traders
and code owners as defined in point (g) of Article 2 of
Directive 2005/29/EC, to inform consumers of their codes of
conduct.

Article 27

Inertia selling

The consumer shall be exempted from the obligation to
provide any consideration in cases of unsolicited supply of
goods, water, gas, electricity, district heating or digital content
or unsolicited provision of services, prohibited by Article 5(5)
and point 29 of Annex I to Directive 2005/29/EC. In such
cases, the absence of a response from the consumer following
such an unsolicited supply or provision shall not constitute
consent.

Article 28

Transposition

1. Member States shall adopt and publish, by 13 December
2013, the laws, Regulations and administrative provisions
necessary to comply with this Directive. They shall forthwith
communicate to the Commission the text of these measures in
the form of documents. The Commission shall make use of
these documents for the purposes of the report referred to in
Article 30.

They shall apply those measures from 13 June 2014.

When Member States adopt those measures, they shall
contain a reference to this Directive or be accompanied by
such a reference on the occasion of their official publication.
Member States shall determine how such reference is to be
made.

2. The provisions of this Directive shall apply to contracts
concluded after 13 June 2014.

Article 29

Reporting requirements

1. Where a Member State makes use of any of the regulatory
choices referred to in Article 3(4), Article 6(7), Article 6(8),
Article 7(4), Article 8(6) and Article 9(3), it shall inform the
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Commission thereof by 13 December 2013, as well as of any
subsequent changes.

2. The Commission shall ensure that the information referred
to in paragraph 1 is easily accessible to consumers and
traders, inter alia, on a dedicated website.

3. The Commission shall forward the information referred to
in paragraph 1 to the other Member States and the European
Parliament. The Commission shall consult stakeholders on
that information.

Article 30

Reporting by the Commission and review

By 13 December 2016, the Commission shall submit a report
on the application of this Directive to the European
Parliament and the Council. That report shall include in
particular an evaluation of the provisions of this Directive
regarding digital content including the right of withdrawal.
The report shall be accompanied, where necessary, by
legislative proposals to adapt this Directive to developments
in the field of consumer rights.

CHAPTER VI

FINAL PROVISIONS

Article 31

Repeals

Directive 85/577 /EEC and Directive 97 /7 /EC, as amended by
Directive 2002/65/EC of the European Parliament and of the
Council of 23 September 2002 concerning the distance
marketing of consumer financial services (21) and by
Directives 2005/29/EC and 2007 /64/EC, are repealed as of
13 June 2014.

References to the repealed Directives shall be construed as
references to this Directive and shall be read in accordance
with the correlation table set out in Annex II.

Article 32
Amendment to Directive 93/13/EEC
In Directive 93/13/EEC, the following Article is inserted:

‘Article 8a

1. Where a Member State adopts provisions in accordance
with Article 8, it shall inform the Commission thereof, as well
as of any subsequent changes, in particular where those
provisions:

extend the unfairness assessment to individually negotiated
contractual terms or to the adequacy of the price or
remuneration; or,

contain lists of contractual terms which shall be considered as
unfair,

2. The Commission shall ensure that the information referred
to in paragraph 1 is easily accessible to consumers and
traders, inter alia, on a dedicated website.

3. The Commission shall forward the information referred to
in paragraph 1 to the other Member States and the European
Parliament. The Commission shall consult stakeholders on
that information.’

Article 33

Amendment to Directive 1999/44 /EC

In Directive 1999/44/EC, the following Article is inserted:
‘Article 8a

Reporting requirements

1. Where, in accordance with Article 8(2), a Member State
adopts more stringent consumer protection provisions than
those provided for in Article 5(1) to (3) and in Article 7(1), it
shall inform the Commission thereof, as well as of any
subsequent changes.

2. The Commission shall ensure that the information referred
to in paragraph 1 is easily accessible to consumers and
traders, inter alia, on a dedicated website.

3. The Commission shall forward the information referred to
in paragraph 1 to the other Member States and the European
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Parliament. The Commission shall consult stakeholders on
that information.’

Article 34

Entry into force

This Directive shall enter into force on the 20th day following
its publication in the Official Journal of the European Union.

Article 35

Addressees

This Directive is addressed to the Member States.
Done at Strasbourg, 25 October 2011.

For the European Parliament

The President

J. BUZEK

For the Council

The President

M. DOWGIELEWICZ
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ANNEX I
Information concerning the exercise of the right of
withdrawal

A. Model instructions on withdrawal

Right of withdrawal

You have the right to withdraw from this contract within 14
days without giving any reason.

The withdrawal period will expire after 14 days from the day

To exercise the right of withdrawal, you must inform us () of
your decision to withdraw from this contract by an
unequivocal statement (e.g. a letter sent by post, fax or e-
mail). You may use the attached model withdrawal form, but
it is not obligatory.

To meet the withdrawal deadline, it is sufficient for you to
send your communication concerning your exercise of the
right of withdrawal before the withdrawal period has expired.

Effects of withdrawal

If you withdraw from this contract, we shall reimburse to you
all payments received from you, including the costs of delivery
(with the exception of the supplementary costs resulting from
your choice of a type of delivery other than the least expensive
type of standard delivery offered by us), without undue delay
and in any event not later than 14 days from the day on which
we are informed about your decision to withdraw from this
contract. We will carry out such reimbursement using the
same means of payment as you used for the initial transaction,
unless you have expressly agreed otherwise; in any event, you
will not incur any fees as a result of such reimbursement.
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Instructions for completion:

Insert one of the following texts between inverted commas:
(@

in the case of a service contract or a contract for the supply of
water, gas or electricity, where they are not put up for sale in
alimited volume or set quantity, of district heating or of digital
content which is not supplied on a tangible medium: ‘of the
conclusion of the contract.’;

(b)

in the case of a sales contract: ‘on which you acquire, or a third
party other than the carrier and indicated by you acquires,
physical possession of the goods.’;

@)

in the case of a contract relating to multiple goods ordered by
the consumer in one order and delivered separately: ‘on
which you acquire, or a third party other than the carrier and
indicated by you acquires, physical possession of the last
good.’;

(d)

in the case of a contract relating to delivery of a good
consisting of multiple lots or pieces: ‘on which you acquire, or
a third party other than the carrier and indicated by you
acquires, physical possession of the last lot or piece.’;

(e)

in the case of a contract for regular delivery of goods during a
defined period of time: ‘on which you acquire, or a third party
other than the carrier and indicated by you acquires, physical
possession of the first good.’.

Insert your name, geographical address and, where available,
your telephone number, fax number and e-mail address.

If you give the option to the consumer to electronically fill in
and submit information about his withdrawal from the
contract on your website, insert the following: ‘You can also
electronically fill in and submit the model withdrawal form or
any other unequivocal statement on our website [insert
Internet address]. If you use this option, we will communicate
to you an acknowledgement of receipt of such a withdrawal
on a durable medium (e.g. by e-mail) without delay.’.

In the case of sales contracts in which you have not offered to
collect the goods in the event of withdrawal insert the
following: ‘We may withhold reimbursement until we have
received the goods back or you have supplied evidence of
having sent back the goods, whichever is the earliest.”.

If the consumer has received goods in connection with the
contract:

(a)

insert:

‘We will collect the goods.’; or,

‘You shall send back the goods or hand them over to us or ...
[insert the name and geographical address, where applicable,
of the person authorised by you to receive the goods], without
undue delay and in any event not later than 14 days from the
day on which you communicate your withdrawal from this
contract to us. The deadline is met if you send back the goods
before the period of 14 days has expired.’

(b)
insert:

‘We will bear the cost of returning the goods.’,

‘You will have to bear the direct cost of returning the goods.’,

If, in a distance contract, you do not offer to bear the cost of
returning the goods and the goods, by their nature, cannot
normally be returned by post: ‘You will have to bear the direct
cost of returning the goods, ... EUR [insert the amount].’; or if
the cost of returning the goods cannot reasonably be
calculated in advance: ‘You will have to bear the direct cost of
returning the goods. The cost is estimated at a maximum of
approximately ... EUR [insert the amount].’; or

If, in an off-premises contract, the goods, by their nature,
cannot normally be returned by post and have been delivered
to the consumer’s home at the time of the conclusion of the
contract: ‘We will collect the goods at our own expense.’; and,
Q)

insert ‘You are only liable for any diminished value of the
goods resulting from the handling other than what is
necessary to establish the nature, characteristics and
functioning of the goods.’

In the case of a contract for the provision of services or the
supply of water, gas or electricity, where they are not put up
for sale in a limited volume or set quantity, or of district
heating, insert the following: ‘If you requested to begin the
performance of  services or the supply  of
water/gas/electricity/district  heating [delete = where
inapplicable] during the withdrawal period, you shall pay us
an amount which is in proportion to what has been provided
until you have communicated us your withdrawal from this
contract, in comparison with the full coverage of the contract.’.

B. Model withdrawal form

To [here the trader’s name, geographical address and, where
available, his fax number and e-mail address are to be inserted
by the trader]:

I/We (1) hereby give notice that [/We (1) withdraw from
my/our (1) contract of sale of the following goods (1)/for the
provision of the following service (1),

Ordered on (1)/received on (1),

Name of consumer(s),

Address of consumer(s),

Signature of consumer(s) (only if this form is notified on
paper),

Date
(1) Delete as appropriate.

ANNEX I1
ANNEXII
Correlation table
Directive Directive This Directive
85/577 /EEC 97/7/EC
Article 1 Article 3 read in conjunction with Article 2, points 8 and 9, and Article 16, point (h)
Article 1 Article 1 read in conjunction with Article 2, point 7
Article 2 Article 2, points 1 and 2
Article 2, point 1 | Article 2, point 7
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Article 2, point 2

Article 2, point 1

Article 2, point 3

Article 2, point 2

Article 2, point 4,
first sentence

Article 2, point 7

Article 2, point 4,
second sentence

Article 2, point 5

Article 3(1) Article 3(4)
Article 3(2), Article 3(3), points (e) and (f)
point (a)
Article 3(2), Article 3(3), point (j)
point (b)
Article 3(2), —
point (c)
Article 3(2), Article 3(3), point (d)
point (d)
Article 3(2), Article 3(3), point (d)
point (e)
Article 3(3) —
Article 3(1), first| Article 3(3), point (d)
indent
Article 3(1),| Article 3(3), point (1)
second indent
Article 3(1),| Article 3(3), point (m)
third indent
Article 3(1),| Article 3(3), points (e) and (f)
fourth indent
Article 3(1), fifth| Article 6(3) and Article 16, point (k) read in conjunction with Article 2, point 13
indent
Article 3(2), first| Article 3(3), point (j)
indent
Article 3(2),| Article 3(3), point (f) (for rental of accommodation for residential purposes), point (g) (for
second indent package travel), point (h) (for timeshare), point (k) (for passenger transport with some
exceptions) and Article 16, point (1) (exemption from the right of withdrawal)
Article 4, first Article 6(1), points (b), (¢) and (h), and Article 7(1) and (2)
sentence

Article 4, second

Article 6(1), point a and Article 7(1)

sentence
Article 4, third Article 6(1)
sentence
Article 4, fourth Article 10
sentence
Article 4(1),| Article 6(1), points (b) and (c)
point (a)
Article 4(1),| Article 6(1), point (a)
point (b)
Article 4(1),| Article 6(1), point (e)
point (c)
Article 4(1),| Article 6(1), point (e)
point (d)
Article 4(1),| Article 6(1), point (g)
point (e)
Article 4(1),| Article 6(1), point (h)
point (f)
Article 4(1),| Article 6(1), point (f)
point (g)
Article 4(1),| —
point (h)
Article 4(1),| Article 6(1), points (o) and (p)
point (i)
Article 4(2) Article 6(1) read in conjunction with Article 8(1), (2) and (4)
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fourth indent

Article 4(3) Article 8(5)

Article 5(1) Article 8(7)

Article 5(2) Article 3(3), point m

Article 6(1) Article 9(1) and (2), Article 10, Article 13(2), Article 14
Article 6(2) Article 13 and Article 14(1), second and third subparagraphs
Article 6(3), first| Article 16, point (a)

indent

Article 6(3),| Article 16, point (b)

second indent

Article 6(3),| Article 16, point (c) and (d)

third indent

Article 6(3),| Article 16, point (i)

Article 6(3), fifth

Article 16, point (j)

indent

Article 6(3),| Article 3(3), point (c)

sixth indent

Article 6(4) Article 15

Article 7(1) Article 18(1) (for sales contracts)
Article 7(2) Article 18(2), (3) and (4)

Article 7(3) —

Article 8 —

Article 9 Article 27

Article 10 —

(but see Article 13 of Directive 2002/58/EC)

Article 11(1)

Article 23(1)

Article 11(2)

Article 23(2)

Article 11(3),| Article 6(9) for the burden of proof concerning pre-contractual information; for the rest: -

point (a)

Article 11(3),| Article 24(1)

point (b)

Article 11(4) —

Article 12(1) Article 25

Article 12(2) —

Article 13 Article 3(2)

Article 14 Article 4

Article 15(1) Article 28(1)

Article 15(2) Article 28(1)

Article 15(3) Article 28(1)

Article 15(4) Article 30

Article 16 Article 26

Article 17 —

Article 18 Article 34

Article 19 Article 35
Article 5(1) Articles 9 and 11
Article 5(2) Article 12
Article 6 Article 25
Article 7 Articles 13, 14 and 15
Article 8 Article 4

Annex to Regulation (EC) No 2006/2004 of the European Parliament and of the Council of 27 October 2004 on
cooperation between national authorities responsible for the enforcement of consumer protection laws (the
Regulation on consumer protection cooperation) (*)

To be construed as
areference to

Paragraphs 2 and 11

This Directive




European ICT LAW, 10t edition

Directive 2013/11/EU of the European parliament and of the
Council of 21 May 2013 on alternative dispute resolution for

consumer disputes and amending Regulation (EC) No
2006/2004 and Directive 2009/22/EC (Directive on

consumer ADR)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular Article 114 thereof,

Having regard to the proposal from the European Commission,
After transmission of the draft legislative act to the national
Parliaments,

Having regard to the opinion of the European Economic and
Social Committee (1),

Acting in accordance with the ordinary legislative procedure
(2),

Whereas:

(1) Article 169(1) and point (a) of Article 169(2) of the Treaty
on the Functioning of the European Union (TFEU) provide that
the Union is to contribute to the attainment of a high level of
consumer protection through measures adopted pursuant to
Article 114 TFEU. Article 38 of the Charter of Fundamental
Rights of the European Union provides that Union policies are
to ensure a high level of consumer protection.

(2) In accordance with Article 26(2) TFEU, the internal market
is to comprise an area without internal frontiers in which the
free movement of goods and services is ensured. The internal
market should provide consumers with added value in the form
of better quality, greater variety, reasonable prices and high
safety standards for goods and services, which should promote
a high level of consumer protection.

(3) Fragmentation of the internal market is detrimental to
competitiveness, growth and job creation within the Union.
Eliminating direct and indirect obstacles to the proper
functioning of the internal market and improving citizens’ trust
is essential for the completion of the internal market.

(4) Ensuring access to simple, efficient, fast and low-cost ways
of resolving domestic and cross-border disputes which arise
from sales or service contracts should benefit consumers and
therefore boost their confidence in the market. That access
should apply to online as well as to offline transactions, and is
particularly important when consumers shop across borders.
(5) Alternative dispute resolution (ADR) offers a simple, fast
and low-cost out-of-court solution to disputes between
consumers and traders. However, ADR is not yet sufficiently
and consistently developed across the Union. It is regrettable
that, despite Commission Recommendations 98/257/EC of 30
March 1998 on the principles applicable to the bodies
responsible for out-of-court settlement of consumer disputes
(3) and 2001/310/EC of 4 April 2001 on the principles for out-
of-court bodies involved in the consensual resolution of
consumer disputes (4), ADR has not been correctly established
and is not running satisfactorily in all geographical areas or
business sectors in the Union. Consumers and traders are still
not aware of the existing out-of-court redress mechanisms,
with only a small percentage of citizens knowing how to file a
complaint with an ADR entity. Where ADR procedures are
available, their quality levels vary considerably in the Member
States and cross-border disputes are often not handled
effectively by ADR entities.

(6) The disparities in ADR coverage, quality and awareness in
Member States constitute a barrier to the internal market and
are among the reasons why many consumers abstain from
shopping across borders and why they lack confidence that
potential disputes with traders can be resolved in an easy, fast
and inexpensive way. For the same reasons, traders might
abstain from selling to consumers in other Member States

where there is no sufficient access to high-quality ADR
procedures. Furthermore, traders established in a Member
State where high-quality ADR procedures are not sufficiently
available are put at a competitive disadvantage with regard to
traders that have access to such procedures and can thus
resolve consumer disputes faster and more cheaply.

(7) In order for consumers to exploit fully the potential of the
internal market, ADR should be available for all types of
domestic and cross-border disputes covered by this Directive,
ADR procedures should comply with consistent quality
requirements that apply throughout the Union, and consumers
and traders should be aware of the existence of such
procedures. Due to increased cross-border trade and
movement of persons, it is also important that ADR entities
handle cross-border disputes effectively.

(8) As advocated by the European Parliament in its resolutions
of 25 October 2011 on alternative dispute resolution in civil,
commercial and family matters and of 20 May 2010 on
delivering a single market to consumers and citizens, any
holistic approach to the single market which delivers results for
its citizens should as a priority develop simple, affordable,
expedient and accessible system of redress.

(9) In its Communication of 13 April 2011 entitled ‘Single
Market Act — Twelve levers to boost growth and strengthen
confidence — “Working together to create new growth” ’, the
Commission identified legislation on ADR which includes an
electronic commerce (e-commerce) dimension, as one of the
twelve levers to boost growth, strengthen confidence and make
progress towards completing the Single Market.

(10) Inits conclusions of 24-25 March and 23 October 2011, the
European Council invited the European Parliament and the
Council to adopt, by the end of 2012, a first set of priority
measures to bring a new impetus to the Single Market.
Moreover, in its Conclusions of 30 May 2011 on the Priorities
for relaunching the Single Market, the Council of the European
Union highlighted the importance of e-commerce and agreed
that consumer ADR schemes can offer low-cost, simple and
quick redress for both consumers and traders. The successful
implementation of those schemes requires sustained political
commitment and support from all actors, without
compromising the affordability, transparency, flexibility, speed
and quality of decision-making by the ADR entities falling
within the scope of this Directive.

(11) Given the increasing importance of online commerce and
in particular cross-border trade as a pillar of Union economic
activity, a properly functioning ADR infrastructure for
consumer disputes and a properly integrated online dispute
resolution (ODR) framework for consumer disputes arising
from online transactions are necessary in order to achieve the
Single Market Act’s aim of boosting citizens’ confidence in the
internal market.

(12) This Directive and Regulation (EU) No 524/2013 of the
European Parliament and of the Council of 21 May 2013 on
online dispute resolution for consumer disputes (5) are two
interlinked and complementary legislative instruments.
Regulation (EU) No 524/2013 provides for the establishment
of an ODR platform which offers consumers and traders a single
point of entry for the out-of-court resolution of online disputes,
through ADR entities which are linked to the platform and offer
ADR through quality ADR procedures. The availability of
quality ADR entities across the Union is thus a precondition for
the proper functioning of the ODR platform.
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(13) This Directive should not apply to non-economic services
of general interest. Non-economic services are services which
are not performed for economic consideration. As a result, non-
economic services of general interest performed by the State or
on behalf of the State, without remuneration, should not be
covered by this Directive irrespective of the legal form through
which those services are provided.

(14) This Directive should not apply to health care services as
defined in point (a) of Article 3 of Directive 2011/24 /EU of the
European Parliament and of the Council of 9 March 2011 on the
application of patients’ rights in cross-border healthcare (6).
(15) The development within the Union of properly functioning
ADR is necessary to strengthen consumers’ confidence in the
internal market, including in the area of online commerce, and
to fulfil the potential for and opportunities of cross-border and
online trade. Such development should build on existing ADR
procedures in the Member States and respect their legal
traditions. Both existing and newly established properly
functioning dispute resolution entities that comply with the
quality requirements set out in this Directive should be
considered as ‘ADR entities’ within the meaning of this
Directive. The dissemination of ADR can also prove to be
important in those Member States in which there is a
substantial backlog of cases pending before the courts,
preventing Union citizens from exercising their right to a fair
trial within a reasonable time.

(16) This Directive should apply to disputes between
consumers and traders concerning contractual obligations
stemming from sales or services contracts, both online and
offline, in all economic sectors, other than the exempted
sectors. This should include disputes arising from the sale or
provision of digital content for remuneration. This Directive
should apply to complaints submitted by consumers against
traders. It should not apply to complaints submitted by traders
against consumers or to disputes between traders. However, it
should not prevent Member States from adopting or
maintaining in force provisions on procedures for the out-of-
court resolution of such disputes.

(17) Member States should be permitted to maintain or
introduce national provisions with regard to procedures not
covered by this Directive, such as internal complaint handling
procedures operated by the trader. Such internal complaint
handling procedures can constitute an effective means for
resolving consumer disputes at an early stage.

(18) The definition of ‘consumer’ should cover natural persons
who are acting outside their trade, business, craft or profession.
However, if the contract is concluded for purposes partly within
and partly outside the person’s trade (dual purpose contracts)
and the trade purpose is so limited as not to be predominant in
the overall context of the supply, that person should also be
considered as a consumer.

(19) Some existing Union legal acts already contain provisions
concerning ADR. In order to ensure legal certainty, it should be
provided that, in the event of conflict, this Directive is to prevail,
except where it explicitly provides otherwise. In particular, this
Directive should be without prejudice to Directive 2008/52/EC
of the European Parliament and of the Council of 21 May 2008
on certain aspects of mediation in civil and commercial matters
(7), which already sets out a framework for systems of
mediation at Union level for cross-border disputes, without
preventing the application of that Directive to internal
mediation systems. This Directive is intended to apply
horizontally to all types of ADR procedures, including to ADR
procedures covered by Directive 2008/52/EC.

(20) ADR entities are highly diverse across the Union but also
within the Member States. This Directive should cover any
entity that is established on a durable basis, offers the
resolution of a dispute between a consumer and a trader
through an ADR procedure and is listed in accordance with this
Directive. This Directive may also cover, if Member States so
decide, dispute resolution entities which impose solutions
which are binding on the parties. However, an out-of-court
procedure which is created on an ad hoc basis for a single

dispute between a consumer and a trader should not be
considered as an ADR procedure.

(21) Also ADR procedures are highly diverse across the Union
and within Member States. They can take the form of
procedures where the ADR entity brings the parties together
with the aim of facilitating an amicable solution, or procedures
where the ADR entity proposes a solution or procedures where
the ADR entity imposes a solution. They can also take the form
of a combination of two or more such procedures. This
Directive should be without prejudice to the form which ADR
procedures take in the Member States.

(22) Procedures before dispute resolution entities where the
natural persons in charge of dispute resolution are employed
or receive any form of remuneration exclusively from the
trader are likely to be exposed to a conflict of interest.
Therefore, those procedures should, in principle, be excluded
from the scope of this Directive, unless a Member State decides
that such procedures can be recognised as ADR procedures
under this Directive and provided that those entities are in
complete conformity with the specific requirements on
independence and impartiality laid down in this Directive. ADR
entities offering dispute resolution through such procedures
should be subject to regular evaluation of their compliance with
the quality requirements set out in this Directive, including the
specific additional requirements ensuring their independence.
(23) This Directive should not apply to procedures before
consumer-complaint handling systems operated by the trader,
nor to direct negotiations between the parties. Furthermore, it
should not apply to attempts made by a judge to settle a dispute
in the course of a judicial proceeding concerning that dispute.
(24) Member States should ensure that disputes covered by this
Directive can be submitted to an ADR entity which complies
with the requirements set out in this Directive and is listed in
accordance with it. Member States should have the possibility
of fulfilling this obligation by building on existing properly
functioning ADR entities and adjusting their scope of
application, if needed, or by providing for the creation of new
ADR entities. This Directive should not preclude the functioning
of existing dispute resolution entities operating within the
framework of national consumer protection authorities of
Member States where State officials are in charge of dispute
resolution. State officials should be regarded as representatives
of both consumers’ and traders’ interests. This Directive should
not oblige Member States to create a specific ADR entity in each
retail sector. When necessary, in order to ensure full sectoral
and geographical coverage by and access to ADR, Member
States should have the possibility to provide for the creation of
aresidual ADR entity that deals with disputes for the resolution
of which no specific ADR entity is competent. Residual ADR
entities are intended to be a safeguard for consumers and
traders by ensuring that there are no gaps in access to an ADR
entity.

(25) This Directive should not prevent Member States from
maintaining or introducing legislation on procedures for out-
of-court resolution of consumer contractual disputes which is
in compliance with the requirements set out in this Directive.
Furthermore, in order to ensure that ADR entities can operate
effectively, those entities should have the possibility of
maintaining or introducing, in accordance with the laws of the
Member State in which they are established, procedural rules
that allow them to refuse to deal with disputes in specific
circumstances, for example where a dispute is too complex and
would therefore be better resolved in court. However,
procedural rules allowing ADR entities to refuse to deal with a
dispute should not impair significantly consumers’ access to
ADR procedures, including in the case of cross-border disputes.
Thus, when providing for a monetary threshold, Member States
should always take into account that the real value of a dispute
may vary among Member States and, consequently, setting a
disproportionately high threshold in one Member State could
impair access to ADR procedures for consumers from other
Member States. Member States should not be required to
ensure that the consumer can submit his complaint to another
ADR entity, where an ADR entity to which the complaint was
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first submitted has refused to deal with it because of its
procedural rules. In such cases Member States should be
deemed to have fulfilled their obligation to ensure full coverage
of ADR entities.

(26) This Directive should allow traders established in a
Member State to be covered by an ADR entity which is
established in another Member State. In order to improve the
coverage of and consumer access to ADR across the Union,
Member States should have the possibility of deciding to rely on
ADR entities established in another Member State or regional,
transnational or pan-European ADR entities, where traders
from different Member States are covered by the same ADR
entity. Recourse to ADR entities established in another Member
State or to transnational or pan-European ADR entities should,
however, be without prejudice to Member States’ responsibility
to ensure full coverage by and access to ADR entities.

(27) This Directive should be without prejudice to Member
States maintaining or introducing ADR procedures dealing
jointly with identical or similar disputes between a trader and
several consumers. Comprehensive impact assessments should
be carried out on collective out-of-court settlements before
such settlements are proposed at Union level. The existence of
an effective system for collective claims and easy recourse to
ADR should be complementary and they should not be mutually
exclusive procedures.

(28) The processing of information relating to disputes covered
by this Directive should comply with the rules on the protection
of personal data laid down in the laws, Regulations and
administrative provisions of the Member States adopted
pursuant to Directive 95/46/EC of the European Parliament
and of the Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and
on the free movement of such data (8).

(29) Confidentiality and privacy should be respected at all
times during the ADR procedure. Member States should be
encouraged to protect the confidentiality of ADR procedures in
any subsequent civil or commercial judicial proceedings or
arbitration.

(30) Member States should nevertheless ensure that ADR
entities make publicly available any systematic or significant
problems that occur frequently and lead to disputes between
consumers and traders. The information communicated in this
regard could be accompanied by recommendations as to how
such problems can be avoided or resolved in future, in order to
raise traders’ standards and to facilitate the exchange of
information and best practices.

(31) Member States should ensure that ADR entities resolve
disputes in a manner that is fair, practical and proportionate to
both the consumer and the trader, on the basis of an objective
assessment of the circumstances in which the complaint is
made and with due regard to the rights of the parties.

(32) The independence and integrity of ADR entities is crucial
in order to gain Union citizens’ trust that ADR mechanisms will
offer them a fair and independent outcome. The natural person
or collegial body in charge of ADR should be independent of all
those who might have an interest in the outcome and should
have no conflict of interest which could impede him or it from
reaching a decision in a fair, impartial and independent
manner.

(33) The natural persons in charge of ADR should only be
considered impartial if they cannot be subject to pressure that
potentially influences their attitude towards the dispute. In
order to ensure the independence of their actions, those
persons should also be appointed for a sufficient duration, and
should not be subject to any instructions from either party or
their representative.

(34) In order to ensure the absence of any conflict of interest,
natural persons in charge of ADR should disclose any
circumstances that might affect their independence and
impartiality or give rise to a conflict of interest with either party
to the dispute they are asked to resolve. This could be any
financial interest, direct or indirect, in the outcome of the ADR
procedure or any personal or business relationship with one or
more of the parties during the three years prior to assuming the
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post, including any capacity other than for the purposes of ADR
in which the person concerned has acted for one or more of the
parties, for a professional organisation or a business
association of which one of the parties is a member or for any
other member thereof.

(35) There is a particular need to ensure the absence of such
pressure where the natural persons in charge of ADR are
employed or receive any form of remuneration from the trader.
Therefore, specific requirements should be provided for in the
event that Member States decide to allow dispute resolution
procedures in such cases to qualify as ADR procedures under
this Directive. Where natural persons in charge of ADR are
employed or receive any form of remuneration exclusively
from a professional organisation or a business association of
which the trader is a member, they should have at their disposal
a separate and dedicated budget sufficient to fulfil their tasks.
(36) It is essential for the success of ADR, in particular in order
to ensure the necessary trust in ADR procedures, that the
natural persons in charge of ADR possess the necessary
expertise, including a general understanding of law. In
particular, those persons should have sufficient general
knowledge of legal matters in order to understand the legal
implications of the dispute, without being obliged to be a
qualified legal professional.

(37) The applicability of certain quality principles to ADR
procedures strengthens both consumers’ and traders’
confidence in such procedures. Such quality principles were
first developed at Union level in Recommendations 98/257/EC
and 2001/310/EC. By making some of the principles
established in those Commission Recommendations binding,
this Directive establishes a set of quality requirements which
apply to all ADR procedures carried out by an ADR entity which
has been notified to the Commission.

(38) This Directive should establish quality requirements of
ADR entities, which should ensure the same level of protection
and rights for consumers in both domestic and cross-border
disputes. This Directive should not prevent Member States
from adopting or maintaining rules that go beyond what is
provided for in this Directive.

(39) ADR entities should be accessible and transparent. In
order to ensure the transparency of ADR entities and of ADR
procedures it is necessary that the parties receive the clear and
accessible information they need in order to take an informed
decision before engaging in an ADR procedure. The provision
of such information to traders should not be required where
their participation in ADR procedures is mandatory under
national law.

(40) A properly functioning ADR entity should conclude online
and offline dispute resolution proceedings expeditiously within
a timeframe of 90 calendar days starting on the date on which
the ADR entity has received the complete complaint file
including all relevant documentation pertaining to that
complaint, and ending on the date on which the outcome of the
ADR procedure is made available. The ADR entity which has
received a complaint should notify the parties after receiving all
the documents necessary to carry out the ADR procedure. In
certain exceptional cases of a highly complex nature, including
where one of the parties is unable, on justified grounds, to take
part in the ADR procedure, ADR entities should be able to
extend the timeframe for the purpose of undertaking an
examination of the case in question. The parties should be
informed of any such extension, and of the expected
approximate length of time that will be needed for the
conclusion of the dispute.

(41) ADR procedures should preferably be free of charge for the
consumer. In the event that costs are applied, the ADR
procedure should be accessible, attractive and inexpensive for
consumers. To that end, costs should not exceed a nominal fee.
(42) ADR procedures should be fair so that the parties to a
dispute are fully informed about their rights and the
consequences of the choices they make in the context of an ADR
procedure. ADR entities should inform consumers of their
rights before they agree to or follow a proposed solution. Both
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parties should also be able to submit their information and
evidence without being physically present.

(43) An agreement between a consumer and a trader to submit
complaints to an ADR entity should not be binding on the
consumer if it was concluded before the dispute has
materialised and if it has the effect of depriving the consumer
of his right to bring an action before the courts for the
settlement of the dispute. Furthermore, in ADR procedures
which aim at resolving the dispute by imposing a solution, the
solution imposed should be binding on the parties only if they
were informed of its binding nature in advance and specifically
accepted this. Specific acceptance by the trader should not be
required if national rules provide that such solutions are
binding on traders.

(44) In ADR procedures which aim at resolving the dispute by
imposing a solution on the consumer, in a situation where there
is no conflict of laws, the solution imposed should not result in
the consumer being deprived of the protection afforded to him
by the provisions that cannot be derogated from by agreement
by virtue of the law of the Member State where the consumer
and the trader are habitually resident. In a situation involving a
conflict of laws, where the law applicable to the sales or service
contract is determined in accordance with Article 6(1) and (2)
of Regulation (EC) No 593/2008 of the European Parliament
and of the Council of 17 June 2008 on the law applicable to
contractual obligations (Rome I) (9), the solution imposed by
the ADR entity should not result in the consumer being
deprived of the protection afforded to him by the provisions
that cannot be derogated from by agreement by virtue of the
law of the Member State in which the consumer is habitually
resident. In a situation involving a conflict of laws, where the
law applicable to the sales or service contract is determined in
accordance with Article 5(1) to (3) of the Rome Convention of
19 June 1980 on the law applicable to contractual obligations
(10), the solution imposed by the ADR entity should not result
in the consumer being deprived of the protection afforded to
the consumer by the mandatory rules of the law of the Member
State in which the consumer is habitually resident.

(45) The right to an effective remedy and the right to a fair trial
are fundamental rights laid down in Article 47 of the Charter of
Fundamental Rights of the European Union. Therefore, ADR
procedures should not be designed to replace court procedures
and should not deprive consumers or traders of their rights to
seek redress before the courts. This Directive should not
prevent parties from exercising their right of access to the
judicial system. In cases where a dispute could not be resolved
through a given ADR procedure whose outcome is not binding,
the parties should subsequently not be prevented from
initiating judicial proceedings in relation to that dispute.
Member States should be free to choose the appropriate means
to achieve this objective. They should have the possibility to
provide, inter alia, that limitation or prescription periods do not
expire during an ADR procedure.

(46) In order to function efficiently, ADR entities should have
sufficient human, material and financial resources at their
disposal. Member States should decide on an appropriate form
of funding for ADR entities on their territories, without
restricting the funding of entities that are already operational.
This Directive should be without prejudice to the question of
whether ADR entities are publicly or privately funded or funded
through a combination of public and private funding. However,
ADR entities should be encouraged to specifically consider
private forms of funding and to utilise public funds only at
Member States’ discretion. This Directive should not affect the
possibility for businesses or for professional organisations or
business associations to fund ADR entities.

(47) When a dispute arises it is necessary that consumers are
able to identify quickly which ADR entities are competent to
deal with their complaint and to know whether or not the
trader concerned will participate in proceedings submitted to
an ADR entity. Traders who commit to use ADR entities to
resolve disputes with consumers should inform consumers of
the address and website of the ADR entity or entities by which
they are covered. That information should be provided in a

clear, comprehensible and easily accessible way on the trader’s
website, where one exists, and if applicable in the general terms
and conditions of sales or service contracts between the trader
and the consumer. Traders should have the possibility of
including on their websites, and in the terms and conditions of
the relevant contracts, any additional information on their
internal complaint handling procedures or on any other ways
of directly contacting them with a view to settling disputes with
consumers without referring them to an ADR entity. Where a
dispute cannot be settled directly, the trader should provide the
consumer, on paper or another durable medium, with the
information on relevant ADR entities and specify if he will make
use of them.

(48) The obligation on traders to inform consumers about the
ADR entities by which those traders are covered should be
without prejudice to provisions on consumer information on
out-of-court redress procedures contained in other Union legal
acts, which should apply in addition to the relevant information
obligation provided for in this Directive.

(49)

This Directive should not require the participation of traders in
ADR procedures to be mandatory or the outcome of such
procedures to be binding on traders, when a consumer has
lodged a complaint against them. However, in order to ensure
that consumers have access to redress and that they are not
obliged to forego their claims, traders should be encouraged as
far as possible to participate in ADR procedures. Therefore, this
Directive should be without prejudice to any national rules
making the participation of traders in such procedures
mandatory or subject to incentives or sanctions or making their
outcome binding on traders, provided that such legislation does
not prevent the parties from exercising their right of access to
the judicial system as provided for in Article 47 of the Charter
of Fundamental Rights of the European Union.

(50) In order to avoid an unnecessary burden being placed on
ADR entities, Member States should encourage consumers to
contact the trader in an effort to solve the problem bilaterally
before submitting a complaint to an ADR entity. In many cases,
doing so would allow consumers to settle their disputes swiftly
and at an early stage.

(51) Member States should involve the representatives of
professional organisations, business associations and
consumer organisations when developing ADR, in particular in
relation to the principles of impartiality and independence.
(52) Member States should ensure that ADR entities cooperate
on the resolution of cross-border disputes.

(53) Networks of ADR entities, such as the financial dispute
resolution network ‘FIN-NET’ in the area of financial services,
should be strengthened within the Union. Member States
should encourage ADR entities to become part of such
networks.

(54) Close cooperation between ADR entities and national
authorities should strengthen the effective application of Union
legal acts on consumer protection. The Commission and the
Member States should facilitate cooperation between the ADR
entities, in order to encourage the exchange of best practice and
technical expertise and to discuss any problems arising from
the operation of ADR procedures. Such cooperation should be
supported, inter alia, through the Union’s forthcoming
Consumer Programme.

(55) In order to ensure that ADR entities function properly and
effectively, they should be closely monitored. For that purpose,
each Member States should designate a competent authority or
competent authorities which should perform that function. The
Commission and competent authorities under this Directive
should publish and update a list of ADR entities that comply
with this Directive. Member States should ensure that ADR
entities, the European Consumer Centre Network, and, where
appropriate, the bodies designated in accordance with this
Directive publish that list on their website by providing a link
to the Commission’s website, and whenever possible on a
durable medium at their premises. Furthermore, Member
States should also encourage relevant consumer organisations
and business associations to publish the list. Member States
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should also ensure the appropriate dissemination of
information on what consumers should do if they have a
dispute with a trader. In addition, competent authorities should
publish regular reports on the development and functioning of
ADR entities in their Member States. ADR entities should notify
to competent authorities specific information on which those
reports should be based. Member States should encourage ADR
entities to provide such information using Commission
Recommendation 2010/304/EU of 12 May 2010 on the use of
a harmonised methodology for classifying and reporting
consumer complaints and enquiries (11).

(56) It is necessary for Member States to lay down rules on
penalties for infringements of the national provisions adopted
to comply with this Directive and to ensure that those rules are
implemented. The penalties should be effective, proportionate
and dissuasive.

(57) Regulation (EC) No 2006/2004 of the European
Parliament and of the Council of 27 October 2004 on
cooperation between national authorities responsible for the
enforcement of consumer protection laws (the Regulation on
consumer protection cooperation) (12) should be amended to
include a reference to this Directive in its Annex so as to
reinforce cross-border cooperation on enforcement of this
Directive.

(58) Directive 2009/22/EC of the European Parliament and of
the Council of 23 April 2009 on injunctions for the protection of
consumers’ interests (13) (Injunctions Directive) should be
amended to include a reference to this Directive in its Annex so
as to ensure that the consumers’ collective interests laid down
in this Directive are protected.

(59) In accordance with the Joint Political Declaration of 28
September 2011 of Member States and the Commission on
explanatory documents (14), Member States have undertaken
to accompany, in justified cases, the notification of their
transposition measures with one or more documents
explaining the relationship between the components of a
Directive and the corresponding parts of national transposition
instruments. With regard to this Directive, the legislator
considers the transmission of such documents to be justified.
(60) Since the objective of this Directive, namely to contribute,
through the achievement of a high level of consumer protection
and without restricting consumers’ access to the courts, to the
proper functioning of the internal market, cannot be
sufficiently achieved by the Member States and can therefore
be better achieved at Union level, the Union may adopt
measures, in accordance with the principle of subsidiarity as set
out in Article 5 of the Treaty on European Union. In accordance
with the principle of proportionality, as set out in that Article,
this Directive does not go beyond what is necessary in order to
achieve that objective.

(61) This Directive respects fundamental rights and observes
the principles recognised in particular by the Charter of
Fundamental Rights of the European Union and specifically
Articles 7, 8, 38 and 47 thereof.

(62) The European Data Protection Supervisor was consulted
in accordance with Article 28(2) of Regulation (EC) No
45/2001 of the European Parliament and of the Council of 18
December 2000 on the protection of individuals with regard to
the processing of personal data by the Community institutions
and bodies and on the free movement of such data (15) and
delivered an opinion on 12 January 2012 (16),

HAVE ADOPTED THIS DIRECTIVE:
CHAPTER 1
GENERAL PROVISIONS

Article 1

Subject matter

The purpose of this Directive is, through the achievement of a
high level of consumer protection, to contribute to the proper
functioning of the internal market by ensuring that consumers
can, on a voluntary basis, submit complaints against traders to
entities offering independent, impartial, transparent, effective,
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fast and fair alternative dispute resolution procedures. This
Directive is without prejudice to national legislation making
participation in such procedures mandatory, provided that
such legislation does not prevent the parties from exercising
their right of access to the judicial system.

Article 2

Scope

1. This Directive shall apply to procedures for the out-of-court
resolution of domestic and cross-border disputes concerning
contractual obligations stemming from sales contracts or
service contracts between a trader established in the Union and
a consumer resident in the Union through the intervention of
an ADR entity which proposes or imposes a solution or brings
the parties together with the aim of facilitating an amicable
solution.

2. This Directive shall not apply to:

(a) procedures before dispute resolution entities where the
natural persons in charge of dispute resolution are employed
or remunerated exclusively by the individual trader, unless
Member States decide to allow such procedures as ADR
procedures under this Directive and the requirements set out
in Chapter 1I, including the specific requirements of
independence and transparency set out in Article 6(3), are met;
(b) procedures before consumer complaint-handling systems
operated by the trader;

(c) non-economic services of general interest;

(d) disputes between traders;

(e) direct negotiation between the consumer and the trader;

(f) attempts made by a judge to settle a dispute in the course of
a judicial proceeding concerning that dispute;

(g) procedures initiated by a trader against a consumer;
(h)health services provided by health professionals to patients
to assess, maintain or restore their state of health, including the
prescription, dispensation and provision of medicinal products
and medical devices;

(i) public providers of further or higher education.

3. This Directive establishes harmonised quality requirements
for ADR entities and ADR procedures in order to ensure that,
after its implementation, consumers have access to high-
quality, transparent, effective and fair out-of-court redress
mechanisms no matter where they reside in the Union. Member
States may maintain or introduce rules that go beyond those
laid down by this Directive, in order to ensure a higher level of
consumer protection.

4. This Directive acknowledges the competence of Member
States to determine whether ADR entities established on their
territories are to have the power to impose a solution.

Article 3

Relationship with other Union legal acts

1. Save as otherwise set out in this Directive, if any provision of
this Directive conflicts with a provision laid down in another
Union legal act and relating to out-of-court redress procedures
initiated by a consumer against a trader, the provision of this
Directive shall prevail.

2. This Directive shall be without prejudice to Directive
2008/52/EC.

3. Article 13 of this Directive shall be without prejudice to
provisions on consumer information on out-of-court redress
procedures contained in other Union legal acts which shall
apply in addition to that Article.

Article 4

Definitions

1. For the purposes of this Directive:

(a) ‘consumer’ means any natural person who is acting for
purposes which are outside his trade, business, craft or
profession;

(b) ‘trader’ means any natural persons, or any legal person
irrespective of whether privately or publicly owned, who is
acting, including through any person acting in his name or on
his behalf, for purposes relating to his trade, business, craft or
profession;
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(c) ‘sales contract’ means any contract under which the trader
transfers or undertakes to transfer the ownership of goods to
the consumer and the consumer pays or undertakes to pay the
price thereof, including any contract having as its object both
goods and services;

(d) ‘service contract’ means any contract other than a sales
contract under which the trader supplies or undertakes to
supply a service to the consumer and the consumer pays or
undertakes to pay the price thereof;

(e) ‘domestic dispute’ means a contractual dispute arising from
a sales or service contract where, at the time the consumer
orders the goods or services, the consumer is resident in the
same Member State as that in which the trader is established;
(f) ‘cross-border dispute’ means a contractual dispute arising
from a sales or service contract where, at the time the consumer
orders the goods or services, the consumer is resident in a
Member State other than the Member State in which the trader
is established;

(g) ‘ADR procedure’ means a procedure, as referred to in Article
2, which complies with the requirements set out in this
Directive and is carried out by an ADR entity;

(h) ‘ADR entity’ means any entity, however named or referred
to, which is established on a durable basis and offers the
resolution of a dispute through an ADR procedure and that is
listed in accordance with Article 20(2);

(i) ‘competent authority’ means any public authority
designated by a Member State for the purposes of this Directive
and established at national, regional or local level.

2. Atrader is established:

— if the trader is a natural person, where he has his place of
business,

- if the trader is a company or other legal person or association
of natural or legal persons, where it has its statutory seat,
central administration or place of business, including a branch,
agency or any other establishment.

3. An ADR entity is established:

— if it is operated by a natural person, at the place where it
carries out ADR activities,

— if the entity is operated by a legal person or association of
natural or legal persons, at the place where that legal person or
association of natural or legal persons carries out ADR activities
or has its statutory seat,

— if it is operated by an authority or other public body, at the
place where that authority or other public body has its seat.

CHAPTERII
ACCESS TO AND REQUIREMENTS APPLICABLE TO ADR
ENTITIES AND ADR PROCEDURES

Article 5 Access to ADR entities and ADR procedures

1. Member States shall facilitate access by consumers to ADR
procedures and shall ensure that disputes covered by this
Directive and which involve a trader established on their
respective territories can be submitted to an ADR entity which
complies with the requirements set out in this Directive.

2. Member States shall ensure that ADR entities:

(a) maintain an up-to-date website which provides the parties
with easy access to information concerning the ADR procedure,
and which enables consumers to submit a complaint and the
requisite supporting documents online;

(b) provide the parties, at their request, with the information
referred to in point (a) on a durable medium;

(c) where applicable, enable the consumer to submit a
complaint offline;

(d) enable the exchange of information between the parties via
electronic means or, if applicable, by post;

(e) accept both domestic and cross-border disputes, including
disputes covered by Regulation (EU) No 524/2013; and

(f) when dealing with disputes covered by this Directive, take
the necessary measures to ensure that the processing of
personal data complies with the rules on the protection of
personal data laid down in the national legislation

implementing Directive 95/46/EC in the Member State in
which the ADR entity is established.

3. Member States may fulfil their obligation under paragraph 1
by ensuring the existence of a residual ADR entity which is
competent to deal with disputes as referred to in that
paragraph for the resolution of which no existing ADR entity is
competent. Member States may also fulfil that obligation by
relying on ADR entities established in another Member State or
regional, transnational or pan-European dispute resolution
entities, where traders from different Member States are
covered by the same ADR entity, without prejudice to their
responsibility to ensure full coverage and access to ADR
entities.

4. Member States may, at their discretion, permit ADR entities
to maintain and introduce procedural rules that allow them to
refuse to deal with a given dispute on the grounds that:

(a) the consumer did not attempt to contact the trader
concerned in order to discuss his complaint and seek, as a first
step, to resolve the matter directly with the trader;

(b) the dispute is frivolous or vexatious;

(c) the dispute is being or has previously been considered by
another ADR entity or by a court;

(d) the value of the claim falls below or above a pre-specified
monetary threshold;

(e) the consumer has not submitted the complaint to the ADR
entity within a pre-specified time limit, which shall not be set at
less than one year from the date upon which the consumer
submitted the complaint to the trader;

(f) dealing with such a type of dispute would otherwise
seriously impair the effective operation of the ADR entity.
Where, in accordance with its procedural rules, an ADR entity
is unable to consider a dispute that has been submitted to it,
that ADR entity shall provide both parties with a reasoned
explanation of the grounds for not considering the dispute
within three weeks of receiving the complaint file.

Such procedural rules shall not significantly impair consumers’
access to ADR procedures, including in the case of cross-border
disputes.

5. Member States shall ensure that, when ADR entities are
permitted to establish pre-specified monetary thresholds in
order to limit access to ADR procedures, those thresholds are
not set at a level at which they significantly impair the
consumers’ access to complaint handling by ADR entities.

6. Where, in accordance with the procedural rules referred to
in paragraph 4, an ADR entity is unable to consider a complaint
that has been submitted to it, a Member State shall not be
required to ensure that the consumer can submit his complaint
to another ADR entity.

7. Where an ADR entity dealing with disputes in a specific
economic sector is competent to consider disputes relating to a
trader operating in that sector but which is not a member of the
organisation or association forming or funding the ADR entity,
the Member State shall be deemed to have fulfilled its
obligation under paragraph 1 also with respect to disputes
concerning that trader.

Article 6

Expertise, independence and impartiality

1. Member States shall ensure that the natural persons in
charge of ADR possess the necessary expertise and are
independent and impartial. This shall be guaranteed by
ensuring that such persons:

(a) possess the necessary knowledge and skills in the field of
alternative or judicial resolution of consumer disputes, as well
as a general understanding of law;

(b) are appointed for a term of office of sufficient duration to
ensure the independence of their actions, and are not liable to
be relieved from their duties without just cause;

(c) are not subject to any instructions from either party or their
representatives;

(d) are remunerated in a way that is not linked to the outcome
of the procedure;
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(e) without undue delay disclose to the ADR entity any
circumstances that may, or may be seen to, affect their
independence and impartiality or give rise to a conflict of
interest with either party to the dispute they are asked to
resolve. The obligation to disclose such circumstances shall be
a continuing obligation throughout the ADR procedure. It shall
not apply where the ADR entity comprises only one natural
person.

2. Member States shall ensure that ADR entities have in place
procedures to ensure that in the case of circumstances referred
to in point (e) of paragraph 1:

(a) the natural person concerned is replaced by another natural
person that shall be entrusted with conducting the ADR
procedure; or failing that

(b) the natural person concerned refrains from conducting the
ADR procedure and, where possible, the ADR entity proposes
to the parties to submit the dispute to another ADR entity which
is competent to deal with the dispute; or failing that

(c) the circumstances are disclosed to the parties and the
natural person concerned is allowed to continue to conduct the
ADR procedure only if the parties have not objected after they
have been informed of the circumstances and their right to
object.

This paragraph shall be without prejudice to point (a) of Article
9(2).

Where the ADR entity comprises only one natural person, only
points (b) and (c) of the first subparagraph of this paragraph
shall apply.

3. Where Member States decide to allow procedures referred
to in point (a) of Article 2(2) as ADR procedures under this
Directive, they shall ensure that, in addition to the general
requirements set out in paragraphs 1 and 5, those procedures
comply with the following specific requirements:

(a) the natural persons in charge of dispute resolution are
nominated by, or form part of, a collegial body composed of an
equal number of representatives of consumer organisations
and of representatives of the trader and are appointed as result
of a transparent procedure;

(b) the natural persons in charge of dispute resolution are
granted a period of office of a minimum of three years to ensure
the independence of their actions;

(c) the natural persons in charge of dispute resolution commit
not to work for the trader or a professional organisation or
business association of which the trader is a member for a
period of three years after their position in the dispute
resolution entity has ended;

(d) the dispute resolution entity does not have any hierarchical
or functional link with the trader and is clearly separated from
the trader’s operational entities and has a sufficient budget at
its disposal, which is separate from the trader’s general budget,
to fulfil its tasks.

4. Where the natural persons in charge of ADR are employed
or remunerated exclusively by a professional organisation or a
business association of which the trader is a member, Member
States shall ensure that, in addition to the general requirements
set out in paragraphs 1 and 5, they have a separate and
dedicated budget at their disposal which is sufficient to fulfil
their tasks.

This paragraph shall not apply where the natural persons
concerned form part of a collegial body composed of an equal
number of representatives of the professional organisation or
business association by which they are employed or
remunerated and of consumer organisations.

5. Member States shall ensure that ADR entities where the
natural persons in charge of dispute resolution form part of a
collegial body provide for an equal number of representatives
of consumers’ interests and of representatives of traders’
interests in that body.

6. For the purposes of point (a) of paragraph 1, Member States
shall encourage ADR entities to provide training for natural
persons in charge of ADR. If such training is provided,
competent authorities shall monitor the training schemes
established by ADR entities, on the basis of information
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communicated to them in accordance with point (g) of Article
19(3).

Article 7
Transparency

1. Member States shall ensure that ADR entities make publicly
available on their websites, on a durable medium upon request,
and by any other means they consider appropriate, clear and
easily understandable information on:

(a) their contact details, including postal address and e-mail
address;

(b) the fact that ADR entities are listed in accordance with
Article 20(2);

(c) the natural persons in charge of ADR, the method of their
appointment and the length of their mandate;

(d) the expertise, impartiality and independence of the natural
persons in charge of ADR, if they are employed or remunerated
exclusively by the trader;

(e) their membership in networks of ADR entities facilitating
cross-border dispute resolution, if applicable;

(f) the types of disputes they are competent to deal with,
including any threshold if applicable;

(g) the procedural rules governing the resolution of a dispute
and the grounds on which the ADR entity may refuse to deal
with a given dispute in accordance with Article 5(4);

(h) the languages in which complaints can be submitted to the
ADR entity and in which the ADR procedure is conducted;

(i) the types of rules the ADR entity may use as a basis for the
dispute  resolution (for example legal provisions,
considerations of equity, codes of conduct);

(j) any preliminary requirements the parties may have to meet
before an ADR procedure can be instituted, including the
requirement that an attempt be made by the consumer to
resolve the matter directly with the trader;

(k) whether or not the parties can withdraw from the
procedure;

(1) the costs, if any, to be borne by the parties, including any
rules on awarding costs at the end of the procedure;

(m) the average length of the ADR procedure;

(n) the legal effect of the outcome of the ADR procedure,
including the penalties for non-compliance in the case of a
decision having binding effect on the parties, if applicable;

(o) the enforceability of the ADR decision, if relevant.

2. Member States shall ensure that ADR entities make publicly
available on their websites, on a durable medium upon request,
and by any other means they consider appropriate, annual
activity reports. Those reports shall include the following
information relating to both domestic and cross-border
disputes:

(a) the number of disputes received and the types of complaints
to which they related;

(b) any systematic or significant problems that occur
frequently and lead to disputes between consumers and
traders; such information may be accompanied by
recommendations as to how such problems can be avoided or
resolved in future, in order to raise traders’ standards and to
facilitate the exchange of information and best practices;

(c) the rate of disputes the ADR entity has refused to deal with
and the percentage share of the types of grounds for such
refusal as referred to in Article 5(4);

(d) in the case of procedures referred to in point (a) of Article
2(2), the percentage shares of solutions proposed or imposed
in favour of the consumer and in favour of the trader, and of
disputes resolved by an amicable solution;

(e) the percentage share of ADR procedures which were
discontinued and, if known, the reasons for their
discontinuation;

(f) the average time taken to resolve disputes;

(g) the rate of compliance, if known, with the outcomes of the
ADR procedures;

(h) cooperation of ADR entities within networks of ADR entities
which facilitate the resolution of cross-border disputes, if
applicable.
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Article 8

Effectiveness

Member States shall ensure that ADR procedures are effective
and fulfil the following requirements:

(a) the ADR procedure is available and easily accessible online
and offline to both parties irrespective of where they are;

(b) the parties have access to the procedure without being
obliged to retain a lawyer or a legal advisor, but the procedure
shall not deprive the parties of their right to independent
advice or to be represented or assisted by a third party at any
stage of the procedure;

(c) the ADR procedure is free of charge or available at a nominal
fee for consumers;

(d) the ADR entity which has received a complaint notifies the
parties to the dispute as soon as it has received all the
documents containing the relevant information relating to the
complaint;

(e) the outcome of the ADR procedure is made available within
a period of 90 calendar days from the date on which the ADR
entity has received the complete complaint file. In the case of
highly complex disputes, the ADR entity in charge may, at its
own discretion, extend the 90 calendar days’ time period. The
parties shall be informed of any extension of that period and of
the expected length of time that will be needed for the
conclusion of the dispute.

Article 9

Fairness

1. Member States shall ensure that in ADR procedures:

(a) the parties have the possibility, within a reasonable period
of time, of expressing their point of view, of being provided by
the ADR entity with the arguments, evidence, documents and
facts put forward by the other party, any statements made and
opinions given by experts, and of being able to comment on
them;

(b) the parties are informed that they are not obliged to retain
a lawyer or a legal advisor, but they may seek independent
advice or be represented or assisted by a third party at any
stage of the procedure;

(c) the parties are notified of the outcome of the ADR procedure
in writing or on a durable medium, and are given a statement of
the grounds on which the outcome is based.

2. In ADR procedures which aim at resolving the dispute by
proposing a solution, Member States shall ensure that:

(a) The parties have the possibility of withdrawing from the
procedure at any stage if they are dissatisfied with the
performance or the operation of the procedure. They shall be
informed of that right before the procedure commences. Where
national rules provide for mandatory participation by the
trader in ADR procedures, this point shall apply only to the
consumer.

(b) The parties, before agreeing or following a proposed
solution, are informed that:

(i) they have the choice as to whether or not to agree to or
follow the proposed solution;

(ii) participation in the procedure does not preclude the
possibility of seeking redress through court proceedings;

(iii) the proposed solution may be different from an outcome
determined by a court applying legal rules.

(c) The parties, before agreeing to or following a proposed
solution, are informed of the legal effect of agreeing to or
following such a proposed solution.

(d) The parties, before expressing their consent to a proposed
solution or amicable agreement, are allowed a reasonable
period of time to reflect.

3. Where, in accordance with national law, ADR procedures
provide that their outcome becomes binding on the trader once
the consumer has accepted the proposed solution, Article 9(2)
shall be read as applicable only to the consumer.

Article 10

Liberty

1. Member States shall ensure that an agreement between a
consumer and a trader to submit complaints to an ADR entity is
not binding on the consumer if it was concluded before the
dispute has materialised and if it has the effect of depriving the
consumer of his right to bring an action before the courts for
the settlement of the dispute.

2. Member States shall ensure that in ADR procedures which
aim at resolving the dispute by imposing a solution the solution
imposed may be binding on the parties only if they were
informed of its binding nature in advance and specifically
accepted this. Specific acceptance by the trader is not required
if national rules provide that solutions are binding on traders.

Article 11
Legality

1. Member States shall ensure that in ADR procedures which
aim at resolving the dispute by imposing a solution on the
consumer:

(a) in a situation where there is no conflict of laws, the solution
imposed shall not result in the consumer being deprived of the
protection afforded to him by the provisions that cannot be
derogated from by agreement by virtue of the law of the
Member State where the consumer and the trader are
habitually resident;

(b) in a situation involving a conflict of laws, where the law
applicable to the sales or service contract is determined in
accordance with Article 6(1) and (2) of Regulation (EC) No
593/2008, the solution imposed by the ADR entity shall not
result in the consumer being deprived of the protection
afforded to him by the provisions that cannot be derogated
from by agreement by virtue of the law of the Member State in
which he is habitually resident;

(c) in a situation involving a conflict of laws, where the law
applicable to the sales or service contract is determined in
accordance with Article 5(1) to (3) of the Rome Convention of
19 June 1980 on the law applicable to contractual obligations,
the solution imposed by the ADR entity shall not result in the
consumer being deprived of the protection afforded to him by
the mandatory rules of the law of the Member State in which he
is habitually resident.

2. For the purposes of this Article, ‘habitual residence’ shall be
determined in accordance with Regulation (EC) No 593/2008.

Article 12
Effect of ADR procedures on limitation and prescription
periods

1. Member States shall ensure that parties who, in an attempt
to settle a dispute, have recourse to ADR procedures the
outcome of which is not binding, are not subsequently
prevented from initiating judicial proceedings in relation to
that dispute as a result of the expiry of limitation or
prescription periods during the ADR procedure.

2. Paragraph 1 shall be without prejudice to provisions on
limitation or prescription contained in international
agreements to which Member States are party.

CHAPTER III
INFORMATION AND COOPERATION

Article 13
Consumer information by traders

1. Member States shall ensure that traders established on their
territories inform consumers about the ADR entity or ADR
entities by which those traders are covered, when those traders
commit to or are obliged to use those entities to resolve
disputes with consumers. That information shall include the
website address of the relevant ADR entity or ADR entities.

2. The information referred to in paragraph 1 shall be provided
in a clear, comprehensible and easily accessible way on the
traders’ website, where one exists, and, if applicable, in the
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general terms and conditions of sales or service contracts
between the trader and a consumer.

3. Member States shall ensure that, in cases where a dispute
between a consumer and a trader established in their territory
could not be settled further to a complaint submitted directly
by the consumer to the trader, the trader provides the
consumer with the information referred to in paragraph 1,
specifying whether he will make use of the relevant ADR
entities to settle the dispute. That information shall be provided
on paper or on another durable medium.

Article 14
Assistance for consumers

1. Member States shall ensure that, with regard to disputes
arising from cross-border sales or service contracts, consumers
can obtain assistance to access the ADR entity operating in
another Member State which is competent to deal with their
cross-border dispute.

2. Member States shall confer responsibility for the task
referred to in paragraph 1 on their centres of the European
Consumer Centre Network, on consumer organisations or on
any other body.

Article 15
General information

1. Member States shall ensure that ADR entities, the centres of
the European Consumer Centre Network and, where
appropriate, the bodies designated in accordance with Article
14(2) make publicly available on their websites, by providing a
link to the Commission’s website, and whenever possible on a
durable medium at their premises, the list of ADR entities
referred to in Article 20(4).

2. Member States shall encourage relevant consumer
organisations and business associations to make publicly
available on their websites, and by any other means they
consider appropriate, the list of ADR entities referred to in
Article 20(4).

3.  The Commission and Member States shall ensure
appropriate dissemination of information on how consumers
can access ADR procedures for resolving disputes covered by
this Directive.

4. The Commission and the Member States shall take
accompanying measures to encourage consumer organisations
and professional organisations, at Union and at national level,
to raise awareness of ADR entities and their procedures and to
promote ADR take-up by traders and consumers. Those bodies
shall also be encouraged to provide consumers with
information about competent ADR entities when they receive
complaints from consumers.

Article 16

Cooperation and exchanges of experience between ADR entities
1. Member States shall ensure that ADR entities cooperate in
the resolution of cross-border disputes and conduct regular
exchanges of best practices as regards the settlement of both
cross-border and domestic disputes.

2. The Commission shall support and facilitate the networking
of national ADR entities and the exchange and dissemination of
their best practices and experiences.

3. Where a network of ADR entities facilitating the resolution
of cross-border disputes exists in a sector-specific area within
the Union, Member States shall encourage ADR entities that
deal with disputes in that area to become a member of that
network.

4. The Commission shall publish a list containing the names
and contact details of the networks referred to in paragraph 3.
The Commission shall, when necessary, update this list.

Article 17
Cooperation between ADR entities and national authorities
enforcing Union legal acts on consumer protection
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1. Member States shall ensure cooperation between ADR
entities and national authorities entrusted with the
enforcement of Union legal acts on consumer protection.

2. This cooperation shall in particular include mutual exchange
of information on practices in specific business sectors about
which consumers have repeatedly lodged complaints. It shall
also include the provision of technical assessment and
information by such national authorities to ADR entities where
such assessment or information is necessary for the handling of
individual disputes and is already available.

3. Member States shall ensure that cooperation and mutual
information exchanges referred to in paragraphs 1 and 2
comply with the rules on the protection of personal data laid
down in Directive 95/46/EC.

4. This Article shall be without prejudice to provisions on
professional and commercial secrecy which apply to the
national authorities enforcing Union legal acts on consumer
protection. ADR entities shall be subject to rules of professional
secrecy or other equivalent duties of confidentiality laid down
in the legislation of the Member States where they are
established.

CHAPTER IV
THE ROLE OF COMPETENT AUTHORITIES AND THE
COMMISSION

Article 18
Designation of competent authorities

1. Each Member State shall designate a competent authority
which shall carry out the functions set out in Articles 19 and 20.
Each Member State may designate more than one competent
authority. If a Member State does so, it shall determine which
of the competent authorities designated is the single point of
contact for the Commission. Each Member State shall
communicate the competent authority or, where appropriate,
the competent authorities, including the single point of contact
it has designated, to the Commission.

2. The Commission shall establish a list of the competent
authorities including, where appropriate, the single point of
contact communicated to it in accordance with paragraph 1,
and publish that list in the Official Journal of the European
Union.

Article 19
Information to be notified to competent authorities by dispute
resolution entities

1. Member States shall ensure that dispute resolution entities
established on their territories, which intend to qualify as ADR
entities under this Directive and be listed in accordance with
Article 20(2), notify to the competent authority the following:
(a) their name, contact details and website address;

(b) information on their structure and funding, including
information on the natural persons in charge of dispute
resolution, their remuneration, term of office and by whom
they are employed;

(c) their procedural rules;

(d) their fees, if applicable;

(e) the average length of the dispute resolution procedures;

(f) the language or languages in which complaints can be
submitted and the dispute resolution procedure conducted;

(g) a statement on the types of disputes covered by the dispute
resolution procedure;

(h) the grounds on which the dispute resolution entity may
refuse to deal with a given dispute in accordance with Article
5(4);

(i) a reasoned statement on whether the entity qualifies as an
ADR entity falling within the scope of this Directive and
complies with the quality requirements set out in Chapter I

In the event of changes to the information referred to in points
(a) to (h), ADR entities shall without undue delay notify those
changes to the competent authority.
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2. Where Member States decide to allow procedures as
referred to in point (a) of Article 2(2), they shall ensure that
ADR entities applying such procedures notify to the competent
authority, in addition to the information and statements
referred to in paragraph 1, the information necessary to assess
their compliance with the specific additional requirements of
independence and transparency set out in Article 6(3).

3. Member States shall ensure that ADR entities communicate
to the competent authorities every two years information on:
(a) the number of disputes received and the types of complaints
to which they related;

(b) the percentage share of ADR procedures which were
discontinued before an outcome was reached;

(c) the average time taken to resolve the disputes received;

(d) the rate of compliance, if known, with the outcomes of the
ADR procedures;

(e) any systematic or significant problems that occur frequently
and lead to disputes between consumers and traders. The
information communicated in this regard may be accompanied
by recommendations as to how such problems can be avoided
or resolved in future;

(f) where applicable, an assessment of the effectiveness of their
cooperation within networks of ADR entities facilitating the
resolution of cross-border disputes;

(g) where applicable, the training provided to natural persons
in charge of ADR in accordance with Article 6(6);

(h) an assessment of the effectiveness of the ADR procedure
offered by the entity and of possible ways of improving its
performance.

Article 20
Role of the competent authorities and of the Commission

1. Each competent authority shall assess, in particular on the
basis of the information it has received in accordance with
Article 19(1), whether the dispute resolution entities notified
to it qualify as ADR entities falling within the scope of this
Directive and comply with the quality requirements set out in
Chapter Il and in national provisions implementing it, including
national provisions going beyond the requirements of this
Directive, in conformity with Union law.

2. Each competent authority shall, on the basis of the
assessment referred to in paragraph 1, list all the ADR entities
that have been notified to it and fulfil the conditions set out in
paragraph 1.

That list shall include the following:

(a) the name, the contact details and the website addresses of
the ADR entities referred to in the first subparagraph;

(b) their fees, if applicable;

(c) the language or languages in which complaints can be
submitted and the ADR procedure conducted;

(d) the types of disputes covered by the ADR procedure;

(e) the sectors and categories of disputes covered by each ADR
entity;

(f) the need for the physical presence of the parties or of their
representatives, if applicable, including a statement by the ADR
entity on whether the ADR procedure is or can be conducted as
an oral or a written procedure;

(g) the binding or non-binding nature of the outcome of the
procedure; and

(h) the grounds on which the ADR entity may refuse to deal
with a given dispute in accordance with Article 5(4).

Each competent authority shall notify the list referred to in the
first subparagraph of this paragraph to the Commission. If any
changes are notified to the competent authority in accordance
with the second subparagraph of Article 19(1), that list shall be
updated without undue delay and the relevant information
notified to the Commission.

If a dispute resolution entity listed as ADR entity under this
Directive no longer complies with the requirements referred to
in paragraph 1, the competent authority concerned shall
contact that dispute resolution entity, stating the requirements
the dispute resolution entity fails to comply with and
requesting it to ensure compliance immediately. If the dispute

resolution entity after a period of three months still does not
fulfil the requirements referred to in paragraph 1, the
competent authority shall remove the dispute resolution entity
from the list referred to in the first subparagraph of this
paragraph. That list shall be updated without undue delay and
the relevant information notified to the Commission.

3. If a Member State has designated more than one competent
authority, the list and its updates referred to in paragraph 2
shall be notified to the Commission by the single point of
contact referred to in Article 18(1). That list and those updates
shall relate to all ADR entities established in that Member State.
4. The Commission shall establish a list of the ADR entities
notified to it in accordance with paragraph 2 and update that
list whenever changes are notified to the Commission. The
Commission shall make publicly available that list and its
updates on its website and on a durable medium. The
Commission shall transmit that list and its updates to the
competent authorities. Where a Member State has designated a
single point of contact in accordance with Article 18(1), the
Commission shall transmit that list and its updates to the single
point of contact.

5. Each competent authority shall make publicly available the
consolidated list of ADR entities referred to in paragraph 4 on
its website by providing a link to the relevant Commission
website. In addition, each competent authority shall make
publicly available that consolidated list on a durable medium.
6. By 9 July 2018, and every four years thereafter, each
competent authority shall publish and send to the Commission
a report on the development and functioning of ADR entities.
That report shall in particular:

(a) identify best practices of ADR entities;

(b) point out the shortcomings, supported by statistics, that
hinder the functioning of ADR entities for both domestic and
cross-border disputes, where appropriate;

(c) make recommendations on how to improve the effective
and efficient functioning of ADR entities, where appropriate.

7. If a Member State has designated more than one competent
authority in accordance with Article 18(1), the report referred
to in paragraph 6 of this Article shall be published by the single
point of contact referred to in Article 18(1). That report shall
relate to all ADR entities established in that Member State.

CHAPTERV
FINAL PROVISIONS

Article 21
Penalties

Member States shall lay down the rules on penalties applicable
to infringements of the national provisions adopted in
particular pursuant to Article 13 and shall take all measures
necessary to ensure that they are implemented. The penalties
provided for shall be effective, proportionate and dissuasive.

Article 22

Amendment to Regulation (EC) No 2006/2004

In the Annex to Regulation (EC) No 2006/2004, the following
point is added:

20.

Directive 2013/11/EU of the European Parliament and of the
Council of 21 May 2013 on alternative dispute resolution for
consumer disputes (0] L 165, 18.6.2013, p. 63): Article 13.".

Article 23

Amendment to Directive 2009/22/EC

In Annex I to Directive 2009/22/EC the following point is
added:

14.

Directive 2013/11/EU of the European Parliament and of the
Council of 21 May 2013 on alternative dispute resolution for
consumer disputes (O] L 165, 18.6.2013, p. 63): Article 13.".
Article 24

Communication
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1. By 9 July 2015, Member States shall communicate to the
Commission:

(a) where appropriate, the names and contact details of the
bodies designated in accordance with Article 14(2); and

(b) the competent authorities including, where appropriate, the
single point of contact, designated in accordance with Article
18(1).

Member States shall inform the Commission of any subsequent
changes to this information.

2. By 9 January 2016, Member States shall communicate to the
Commission the first list referred to in Article 20(2).

3. The Commission shall transmit to the Member States the
information referred to in point (a) of paragraph 1.

Article 25

Transposition

1. Member States shall bring into force the laws, Regulations
and administrative provisions necessary to comply with this
Directive by 9 July 2015. They shall forthwith communicate to
the Commission the text of those provisions.

When Member States adopt those provisions, they shall contain
a reference to this Directive or be accompanied by such a
reference on the occasion of their official publication. Member
States shall determine how such reference is to be made.

2. Member States shall communicate to the Commission the
text of the main provisions of national law which they adopt in
the field covered by this Directive.

Article 26

Report

By 9July 2019, and every four years thereafter, the Commission
shall submit to the European Parliament, the Council and the
European Economic and Social Committee a report on the
application of this Directive. That report shall consider the
development and the use of ADR entities and the impact of this
Directive on consumers and traders, in particular on the
awareness of consumers and the level of adoption by traders.

2016

That report shall be accompanied, where appropriate, by
proposals for amendment of this Directive.
Article 27

Entry into force

This Directive shall enter into force on the twentieth day
following that of its publication in the Official Journal of the
European Union.

Article 28

Addressees

This Directive is addressed to the Member States.
Done at Strasbourg, 21 May 2013.

For the European Parliament

The President

M. SCHULZ

For the Council

The President

L. CREIGHTON

(1) 0] € 181, 21.6.2012, p. 93.

(2) Position of the European Parliament of 12 March 2013 (not
yet published in the Official Journal) and decision of the Council
of 22 April 2013.

(3) 0J L 115,17.4.1998, p. 31.

(4) OJ L 109, 19.4.2001, p. 56.

(5) See page 1 of this Official Journal.

(6) OJ L 88,4.4.2011, p. 45.

(7) OJ L 136, 24.5.2008, p. 3.

(8) OJ L 281, 23.11.1995, p. 31.

(9) O] L 177, 4.7.2008, p. 6.

(10) 0] L 266,9.10.1980, p. 1.

(11) 0] L 136, 2.6.2010, p. 1.

(12) O] L 364,9.12.2004, p. 1.

(13)0J L 110, 1.5.2009, p. 30.

(14) 0] C369,17.12.2011, p. 14.
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Council Directive 93/13/EEC of 5 April 1993 on unfair terms

in consumer contracts

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 100 A thereof,
Having regard to the proposal from the Commission (1),

In cooperation with the European Parliament (2),

Having regard to the opinion of the Economic and Social
Committee (3),

Whereas it is necessary to adopt measures with the aim of
progressively establishing the internal market before 31
December 1992; whereas the internal market comprises an
area without internal frontiers in which goods, persons,
services and capital move freely;

Whereas the laws of Member States relating to the terms of
contract between the seller of goods or supplier of services, on
the one hand, and the consumer of them, on the other hand,
show many disparities, with the result that the national
markets for the sale of goods and services to consumers differ
from each other and that distortions of competition may arise
amongst the sellers and suppliers, notably when they sell and
supply in other Member States;

Whereas, in particular, the laws of Member States relating to
unfair terms in consumer contracts show marked divergences;

Whereas it is the responsibility of the Member States to ensure
that contracts concluded with consumers do not contain unfair
terms;

Whereas, generally speaking, consumers do not know the rules
of law which, in Member States other than their own, govern
contracts for the sale of goods or services; whereas this lack of
awareness may deter them from direct transactions for the
purchase of goods or services in another Member State;
Whereas, in order to facilitate the establishment of the internal
market and to safeguard the citizen in his role as consumer
when acquiring goods and services under contracts which are
governed by the laws of Member States other than his own, it is
essential to remove unfair terms from those contracts;
Whereas sellers of goods and suppliers of services will thereby
be helped in their task of selling goods and supplying services,
both at home and throughout the internal market; whereas
competition will thus be stimulated, so contributing to
increased choice for Community citizens as consumers;
Whereas the two Community programmes for a consumer
protection and information policy (4) underlined the
importance of safeguarding consumers in the matter of unfair
terms of contract; whereas this protection ought to be provided
by laws and Regulations which are either harmonized at
Community level or adopted directly at that level;
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Whereas in accordance with the principle laid down under the
heading 'Protection of the economic interests of the
consumers', as stated in those programmes: 'acquirers of goods
and services should be protected against the abuse of power by
the seller or supplier, in particular against one-sided standard
contracts and the unfair exclusion of essential rights in
contracts';

Whereas more effective protection of the consumer can be
achieved by adopting uniform rules of law in the matter of
unfair terms; whereas those rules should apply to all contracts
concluded between sellers or suppliers and consumers;
whereas as a result inter alia contracts relating to employment,
contracts relating to succession rights, contracts relating to
rights under family law and contracts relating to the
incorporation and organization of companies or partnership
agreements must be excluded from this Directive;

Whereas the consumer must receive equal protection under
contracts concluded by word of mouth and written contracts
regardless, in the latter case, of whether the terms of the
contract are contained in one or more documents;

Whereas, however, as they now stand, national laws allow only
partial harmonization to be envisaged; whereas, in particular,
only contractual terms which have not been individually
negotiated are covered by this Directive; whereas Member
States should have the option, with due regard for the Treaty,
to afford consumers a higher level of protection through
national provisions that are more stringent than those of this
Directive;

Whereas the statutory or regulatory provisions of the Member
States which directly or indirectly determine the terms of
consumer contracts are presumed not to contain unfair terms;
whereas, therefore, it does not appear to be necessary to
subject the terms which reflect mandatory statutory or
regulatory provisions and the principles or provisions of
international conventions to which the Member States or the
Community are party; whereas in that respect the wording
'mandatory statutory or regulatory provisions' in Article 1 (2)
also covers rules which, according to the law, shall apply
between the contracting parties provided that no other
arrangements have been established;

Whereas Member States must however ensure that unfair
terms are not included, particularly because this Directive also
applies to trades, business or professions of a public nature;
Whereas it is necessary to fix in a general way the criteria for
assessing the unfair character of contract terms;

Whereas the assessment, according to the general criteria
chosen, of the unfair character of terms, in particular in sale or
supply activities of a public nature providing collective services
which take account of solidarity among users, must be
supplemented by a means of making an overall evaluation of
the different interests involved; whereas this constitutes the
requirement of good faith; whereas, in making an assessment
of good faith, particular regard shall be had to the strength of
the bargaining positions of the parties, whether the consumer
had an inducement to agree to the term and whether the goods
or services were sold or supplied to the special order of the
consumer; whereas the requirement of good faith may be
satisfied by the seller or supplier where he deals fairly and
equitably with the other party whose legitimate interests he
has to take into account;

Whereas, for the purposes of this Directive, the annexed list of
terms can be of indicative value only and, because of the cause
of the minimal character of the Directive, the scope of these
terms may be the subject of amplification or more restrictive
editing by the Member States in their national laws;

Whereas the nature of goods or services should have an
influence on assessing the unfairness of contractual terms;
Whereas, for the purposes of this Directive, assessment of
unfair character shall not be made of terms which describe the
main subject matter of the contract nor the quality/price ratio
of the goods or services supplied; whereas the main subject
matter of the contract and the price/quality ratio may
nevertheless be taken into account in assessing the fairness of
other terms; whereas it follows, inter alia, that in insurance

contracts, the terms which clearly define or circumscribe the
insured risk and the insurer's liability shall not be subject to
such assessment since these restrictions are taken into account
in calculating the premium paid by the consumer;

Whereas contracts should be drafted in plain, intelligible
language, the consumer should actually be given an
opportunity to examine all the terms and, if in doubt, the
interpretation most favourable to the consumer should prevail;
Whereas Member States should ensure that unfair terms are
not used in contracts concluded with consumers by a seller or
supplier and that if, nevertheless, such terms are so used, they
will not bind the consumer, and the contract will continue to
bind the parties upon those terms if it is capable of continuing
in existence without the unfair provisions;

Whereas there is a risk that, in certain cases, the consumer may
be deprived of protection under this Directive by designating
the law of a non-Member country as the law applicable to the
contract; whereas provisions should therefore be included in
this Directive designed to avert this risk;

Whereas persons or organizations, if regarded under the law of
a Member State as having a legitimate interest in the matter,
must have facilities for initiating proceedings concerning terms
of contract drawn up for general use in contracts concluded
with consumers, and in particular unfair terms, either before a
court or before an administrative authority competent to
decide upon complaints or to initiate appropriate legal
proceedings; whereas this possibility does not, however, entail
prior verification of the general conditions obtaining in
individual economic sectors;

Whereas the courts or administrative authorities of the
Member States must have at their disposal adequate and
effective means of preventing the continued application of
unfair terms in consumer contracts,

HAS ADOPTED THIS DIRECTIVE:

Article 1

1. The purpose of this Directive is to approximate the laws,
Regulations and administrative provisions of the Member
States relating to unfair terms in contracts concluded between
a seller or supplier and a consumer.

2. The contractual terms which reflect mandatory statutory or
regulatory provisions and the provisions or principles of
international conventions to which the Member States or the
Community are party, particularly in the transport area, shall
not be subject to the provisions of this Directive.

Article 2

For the purposes of this Directive:

(a) 'unfair terms' means the contractual terms defined in Article
3;

(b) 'consumer' means any natural person who, in contracts
covered by this Directive, is acting for purposes which are
outside his trade, business or profession;

(c) 'seller or supplier' means any natural or legal person who,
in contracts covered by this Directive, is acting for purposes
relating to his trade, business or profession, whether publicly
owned or privately owned.

Article 3

1. A contractual term which has not been individually
negotiated shall be regarded as unfair if, contrary to the
requirement of good faith, it causes a significant imbalance in
the parties' rights and obligations arising under the contract, to
the detriment of the consumer.

2. A term shall always be regarded as not individually
negotiated where it has been drafted in advance and the
consumer has therefore not been able to influence the
substance of the term, particularly in the context of a pre-
formulated standard contract.

The fact that certain aspects of a term or one specific term have
been individually negotiated shall not exclude the application
of this Article to the rest of a contract if an overall assessment
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of the contract indicates that it is nevertheless a pre-formulated
standard contract.

Where any seller or supplier claims that a standard term has
been individually negotiated, the burden of proof in this respect
shall be incumbent on him.

3. The Annex shall contain an indicative and non-exhaustive list
of the terms which may be regarded as unfair.

Article 4

1. Without prejudice to Article 7, the unfairness of a contractual
term shall be assessed, taking into account the nature of the
goods or services for which the contract was concluded and by
referring, at the time of conclusion of the contract, to all the
circumstances attending the conclusion of the contract and to
all the other terms of the contract or of another contract on
which it is dependent.

2. Assessment of the unfair nature of the terms shall relate
neither to the definition of the main subject matter of the
contract nor to the adequacy of the price and remuneration, on
the one hand, as against the services or goods supplies in
exchange, on the other, in so far as these terms are in plain
intelligible language.

Article 5

In the case of contracts where all or certain terms offered to the
consumer are in writing, these terms must always be drafted in
plain, intelligible language. Where there is doubt about the
meaning of a term, the interpretation most favourable to the
consumer shall prevail. This rule on interpretation shall not
apply in the context of the procedures laid down in Article 7 (2).

Article 6

1. Member States shall lay down that unfair terms used in a
contract concluded with a consumer by a seller or supplier
shall, as provided for under their national law, not be binding
on the consumer and that the contract shall continue to bind the
parties upon those terms if it is capable of continuing in
existence without the unfair terms.

2. Member States shall take the necessary measures to ensure
that the consumer does not lose the protection granted by this
Directive by virtue of the choice of the law of a non-Member
country as the law applicable to the contract if the latter has a
close connection with the territory of the Member States.

Article 7

1. Member States shall ensure that, in the interests of
consumers and of competitors, adequate and effective means
exist to prevent the continued use of unfair terms in contracts
concluded with consumers by sellers or suppliers.

2. The means referred to in paragraph 1 shall include
provisions whereby persons or organizations, having a
legitimate interest under national law in protecting consumers,
may take action according to the national law concerned before
the courts or before competent administrative bodies for a
decision as to whether contractual terms drawn up for general
use are unfair, so that they can apply appropriate and effective
means to prevent the continued use of such terms.

3. With due regard for national laws, the legal remedies
referred to in paragraph 2 may be directed separately or jointly
against a number of sellers or suppliers from the same
economic sector or their associations which use or recommend
the use of the same general contractual terms or similar terms.

Article 8

Member States may adopt or retain the most stringent
provisions compatible with the Treaty in the area covered by
this Directive, to ensure a maximum degree of protection for
the consumer.

Article 8a

1. Where a Member State adopts provisions in accordance with
Article 8, it shall inform the Commission thereof, as well as of
any subsequent changes, in particular where those provisions:
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— extend the unfairness assessment to individually negotiated
contractual terms or to the adequacy of the price or
remuneration; or,

— contain lists of contractual terms which shall be considered
as unfair,

2. The Commission shall ensure that the information referred
to in paragraph 1 is easily accessible to consumers and traders,
inter alia, on a dedicated website.

3. The Commission shall forward the information referred to in
paragraph 1 to the other Member States and the European
Parliament. The Commission shall consult stakeholders on that
information.

Article 9

The Commission shall present a report to the European
Parliament and to the Council concerning the application of this
Directive five years at the latest after the date in Article 10 (1).

Article 10

1. Member States shall bring into force the laws, Regulations
and administrative provisions necessary to comply with this
Directive no later than 31 December 1994. They shall forthwith
inform the Commission thereof.

These provisions shall be applicable to all contracts concluded
after 31 December 1994.

2. When Member States adopt these measures, they shall
contain a reference to this Directive or shall be accompanied by
such reference on the occasion of their official publication. The
methods of making such a reference shall be laid down by the
Member States.

3. Member States shall communicate the main provisions of
national law which they adopt in the field covered by this
Directive to the Commission.

Article 11

This Directive is addressed to the Member States.

Done at Luxembourg, 5 April 1993.

For the Council

The President

N. HELVEG PETERSEN

(1) OJ No C 73, 24.3.1992, p. 7.

(2)0JNoC326,16.12.1991, p. 108 and O] No C 21, 25. 1. 1993.
(3) 0] No C 159, 17. 6. 1991, p. 34.

(4) O] No C92,25.4.1975,p.1and O] No C 133, 3.6.1981, p. 1.
ANNEX

TERMS REFERRED TO IN ARTICLE 3 (3) 1. Terms which have
the object or effect of:

(a) excluding or limiting the legal liability of a seller or supplier
in the event of the death of a consumer or personal injury to the
latter resulting from an act or omission of that seller or
supplier;

(b) inappropriately excluding or limiting the legal rights of the
consumer vis-a-vis the seller or supplier or another party in the
event of total or partial non-performance or inadequate
performance by the seller or supplier of any of the contractual
obligations, including the option of offsetting a debt owed to the
seller or supplier against any claim which the consumer may
have against him;

(c) making an agreement binding on the consumer whereas
provision of services by the seller or supplier is subject to a
condition whose realization depends on his own will alone;

(d) permitting the seller or supplier to retain sums paid by the
consumer where the latter decides not to conclude or perform
the contract, without providing for the consumer to receive
compensation of an equivalent amount from the seller or
supplier where the latter is the party cancelling the contract;
(e) requiring any consumer who fails to fulfil his obligation to
pay a disproportionately high sum in compensation;

(f) authorizing the seller or supplier to dissolve the contract on
a discretionary basis where the same facility is not granted to
the consumer, or permitting the seller or supplier to retain the
sums paid for services not yet supplied by him where it is the
seller or supplier himself who dissolves the contract;
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(g) enabling the seller or supplier to terminate a contract of
indeterminate duration without reasonable notice except
where there are serious grounds for doing so;

(h) automatically extending a contract of fixed duration where
the consumer does not indicate otherwise, when the deadline
fixed for the consumer to express this desire not to extend the
contract is unreasonably early;

(i) irrevocably binding the consumer to terms with which he
had no real opportunity of becoming acquainted before the
conclusion of the contract;

(j) enabling the seller or supplier to alter the terms of the
contract unilaterally without a valid reason which is specified
in the contract;

(k) enabling the seller or supplier to alter unilaterally without
a valid reason any characteristics of the product or service to
be provided;

(1) providing for the price of goods to be determined at the time
of delivery or allowing a seller of goods or supplier of services
to increase their price without in both cases giving the
consumer the corresponding right to cancel the contract if the
final price is too high in relation to the price agreed when the
contract was concluded;

(m) giving the seller or supplier the right to determine whether
the goods or services supplied are in conformity with the
contract, or giving him the exclusive right to interpret any term
of the contract;

(n) limiting the seller's or supplier's obligation to respect
commitments undertaken by his agents or making his
commitments subject to compliance with a particular
formality;

(o) obliging the consumer to fulfil all his obligations where the
seller or supplier does not perform his;

(p) giving the seller or supplier the possibility of transferring
his rights and obligations under the contract, where this may
serve to reduce the guarantees for the consumer, without the
latter's agreement;

(q) excluding or hindering the consumer's right to take legal
action or exercise any other legal remedy, particularly by
requiring the consumer to take disputes exclusively to

arbitration not covered by legal provisions, unduly restricting
the evidence available to him or imposing on him a burden of
proof which, according to the applicable law, should lie with
another party to the contract.

2. Scope of subparagraphs (g), (j) and (1)

(a) Subparagraph (g) is without hindrance to terms by which a
supplier of financial services reserves the right to terminate
unilaterally a contract of indeterminate duration without
notice where there is a valid reason, provided that the supplier
is required to inform the other contracting party or parties
thereof immediately.

(b) Subparagraph (j) is without hindrance to terms under
which a supplier of financial services reserves the right to alter
the rate of interest payable by the consumer or due to the latter,
or the amount of other charges for financial services without
notice where there is a valid reason, provided that the supplier
is required to inform the other contracting party or parties
thereof at the earliest opportunity and that the latter are free to
dissolve the contract immediately.

Subparagraph (j) is also without hindrance to terms under
which a seller or supplier reserves the right to alter unilaterally
the conditions of a contract of indeterminate duration,
provided that he is required to inform the consumer with
reasonable notice and that the consumer is free to dissolve the
contract.

(c) Subparagraphs (g), (j) and (1) do not apply to:

- transactions in transferable securities, financial instruments
and other products or services where the price is linked to
fluctuations in a stock exchange quotation or index or a
financial market rate that the seller or supplier does not
control;

- contracts for the purchase or sale of foreign currency,
traveller's cheques or international money orders
denominated in foreign currency;

(d) Subparagraph (1) is without hindrance to price-indexation
clauses, where lawful, provided that the method by which
prices vary is explicitly described.

Relevant case law on unfair terms in consumer contracts

C-243/08, Pannon GSM Zrt. v Erzsébet Sustikné Gyorfi,
Summary of the Judgment

1. Approximation of laws - Unfair terms in consumer contracts
- Directive 93/13
(Council Directive 93/13, Art. 6)

2. Approximation of laws - Unfair terms in consumer contracts
- Directive 93/13
(Council Directive 93/13)

3. Approximation of laws - Unfair terms in consumer contracts
- Directive 93/13
(Council Directive 93/13, Art. 3)

1. Article 6(1) of Council Directive 93/13 on unfair terms in
consumer contracts must be interpreted as meaning that an
unfair contract term is not binding on the consumer, and it is
not necessary, in that regard, for that consumer to have
successfully contested the validity of such a term beforehand.

The aim of Article 6 of that Directive, which is to strengthen
consumer protection, would not be achieved if the consumer
were himself obliged to raise the unfairness of contractual
terms. In addition, effective protection of the consumer may be

attained only if the national court acknowledges that it has
power to evaluate terms of this kind of its own motion.
(see paras 23, 28, operative part 1)

2. The national court is required to examine, of its own motion,
the unfairness of a contractual term where it has available to it
the legal and factual elements necessary for that task. Where it
considers such a term to be unfair, it must not apply it, except if
the consumer opposes that non-application. That duty is also
incumbent on the national court when it is ascertaining its own
territorial jurisdiction.

The court seised of the action is required to ensure the
effectiveness of the protection intended to be given by the
provisions of Directive 93/13 on unfair terms in consumer
contracts. Consequently, the role thus attributed to the national
court by Community law in this area is not limited to a mere
power to rule on the possible unfairness of a contractual term,
but also consists of the obligation to examine that issue of its
own motion, where it has available to it the legal and factual
elements necessary for that task, including when it is assessing
whether it has territorial jurisdiction. In carrying out that
obligation, the national court is not, however, required under
that Directive to exclude the possibility that the term in
question may be applicable, if the consumer, after having been
informed of it by that court, does not intend to assert its unfair
or non-binding status.
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(see paras 32-33, 35, operative part 2)

3. It is for the national court to determine whether a
contractual term, such as a term conferring jurisdiction,
satisfies the criteria to be categorised as unfair within the
meaning of Article 3(1) of Directive 93/13 on unfair terms in
consumer contracts. In so doing, the national court must take
account of the fact that a term, contained in a contract
concluded between a consumer and a seller or supplier, which
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has been included without being individually negotiated and
which confers exclusive jurisdiction on the court in the
territorial jurisdiction of which the seller or supplier has his
principal place of business, may be considered to be unfair.
(see para. 44, operative part 3)

Directive 2000/31/EC of the European Parliament and of the
Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic
commerce, in the Internal Market (Directive on electronic

commerce)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Articles 47(2), 55 and 95 thereof,
Having regard to the proposal from the Commission(1),
Having regard to the opinion of the Economic and Social
Committee(2),

Acting in accordance with the procedure laid down in Article
251 of the Treaty(3),

Whereas:

(1) The European Union is seeking to forge ever closer links
between the States and peoples of Europe, to ensure economic
and social progress; in accordance with Article 14(2) of the
Treaty, the internal market comprises an area without internal
frontiers in which the free movements of goods, services and
the freedom of establishment are ensured; the development of
information society services within the area without internal
frontiers is vital to eliminating the barriers which divide the
European peoples.

(2) The development of electronic commerce within the
information  society  offers  significant = employment
opportunities in the Community, particularly in small and
medium-sized enterprises, and will stimulate economic growth
and investment in innovation by European companies, and can
also enhance the competitiveness of European industry,
provided that everyone has access to the Internet.

(3) Community law and the characteristics of the Community
legal order are a vital asset to enable European citizens and
operators to take full advantage, without consideration of
borders, of the opportunities afforded by electronic commerce;
this Directive therefore has the purpose of ensuring a high level
of Community legal integration in order to establish a real area
without internal borders for information society services.

(4) It is important to ensure that electronic commerce could
fully benefit from the internal market and therefore that, as
with Council Directive 89/552/EEC of 3 October 1989 on the
coordination of certain provisions laid down by law, Regulation
or administrative action in Member States concerning the
pursuit of television broadcasting activities(4), a high level of
Community integration is achieved.

(5) The development of information society services within the
Community is hampered by a number of legal obstacles to the
proper functioning of the internal market which make less
attractive the exercise of the freedom of establishment and the
freedom to provide services; these obstacles arise from

divergences in legislation and from the legal uncertainty as to
which national rules apply to such services; in the absence of
coordination and adjustment of legislation in the relevant
areas, obstacles might be justified in the light of the case-law of
the Court of Justice of the European Communities; legal
uncertainty exists with regard to the extent to which Member
States may control services originating from another Member
State.

(6) In the light of Community objectives, of Articles 43 and 49
of the Treaty and of secondary Community law, these obstacles
should be eliminated by coordinating certain national laws and
by clarifying certain legal concepts at Community level to the
extent necessary for the proper functioning of the internal
market; by dealing only with certain specific matters which give
rise to problems for the internal market, this Directive is fully
consistent with the need to respect the principle of subsidiarity
as set out in Article 5 of the Treaty.

(7) In order to ensure legal certainty and consumer confidence,
this Directive must lay down a clear and general framework to
cover certain legal aspects of electronic commerce in the
internal market.

(8) The objective of this Directive is to create a legal framework
to ensure the free movement of information society services
between Member States and not to harmonise the field of
criminal law as such.

(9) The free movement of information society services can in
many cases be a specific reflection in Community law of a more
general principle, namely freedom of expression as enshrined
in Article 10(1) of the Convention for the Protection of Human
Rights and Fundamental Freedoms, which has been ratified by
all the Member States; for this reason, Directives covering the
supply of information society services must ensure that this
activity may be engaged in freely in the light of that Article,
subject only to the restrictions laid down in paragraph 2 of that
Article and in Article 46(1) of the Treaty; this Directive is not
intended to affect national fundamental rules and principles
relating to freedom of expression.

(10) In accordance with the principle of proportionality, the
measures provided for in this Directive are strictly limited to
the minimum needed to achieve the objective of the proper
functioning of the internal market; where action at Community
level is necessary, and in order to guarantee an area which is
truly without internal frontiers as far as electronic commerce is
concerned, the Directive must ensure a high level of protection
of objectives of general interest, in particular the protection of
minors and human dignity, consumer protection and the
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protection of public health; according to Article 152 of the
Treaty, the protection of public health is an essential
component of other Community policies.

(11) This Directive is without prejudice to the level of
protection for, in particular, public health and consumer
interests, as established by Community acts; amongst others,
Council Directive 93/13/EEC of 5 April 1993 on unfair terms in
consumer contracts(5) and Directive 97/7 /EC of the European
Parliament and of the Council of 20 May 1997 on the protection
of consumers in respect of distance contracts(6) form a vital
element for protecting consumers in contractual matters; those
Directives also apply in their entirety to information society
services; that same Community acquis, which is fully applicable
to information society services, also embraces in particular
Council Directive 84/450/EEC of 10 September 1984
concerning misleading and comparative advertising(7),
Council Directive 87/102/EEC of 22 December 1986 for the
approximation of the laws, Regulations and administrative
provisions of the Member States concerning consumer
credit(8), Council Directive 93/22/EEC of 10 May 1993 on
investment services in the securities field(9), Council Directive
90/314/EEC of 13 June 1990 on package travel, package
holidays and package tours(10), Directive 98/6/EC of the
European Parliament and of the Council of 16 February 1998
on consumer production in the indication of prices of products
offered to consumers(11), Council Directive 92/59/EEC of 29
June 1992 on general product safety(12), Directive 94/47/EC
of the European Parliament and of the Council of 26 October
1994 on the protection of purchasers in respect of certain
aspects on contracts relating to the purchase of the right to use
immovable properties on a timeshare basis(13), Directive
98/27/EC of the European Parliament and of the Council of 19
May 1998 on injunctions for the protection of consumers'
interests(14), Council Directive 85/374/EEC of 25 July 1985 on
the approximation of the laws, Regulations and administrative
provisions concerning liability for defective products(15),
Directive 1999/44/EC of the European Parliament and of the
Council of 25 May 1999 on certain aspects of the sale of
consumer goods and associated guarantees(16), the future
Directive of the European Parliament and of the Council
concerning the distance marketing of consumer financial
services and Council Directive 92/28/EEC of 31 March 1992 on
the advertising of medicinal products(17); this Directive should
be without prejudice to Directive 98/43/EC of the European
Parliament and of the Council of 6 July 1998 on the
approximation of the laws, Regulations and administrative
provisions of the Member States relating to the advertising and
sponsorship of tobacco products(18) adopted within the
framework of the internal market, or to Directives on the
protection of public health; this Directive complements
information requirements established by the abovementioned
Directives and in particular Directive 97 /7 /EC.

(12) It is necessary to exclude certain activities from the scope
of this Directive, on the grounds that the freedom to provide
services in these fields cannot, at this stage, be guaranteed
under the Treaty or existing secondary legislation; excluding
these activities does not preclude any instruments which might
prove necessary for the proper functioning of the internal
market; taxation, particularly value added tax imposed on a
large number of the services covered by this Directive, must be
excluded form the scope of this Directive.

(13) This Directive does not aim to establish rules on fiscal
obligations nor does it pre-empt the drawing up of Community
instruments concerning fiscal aspects of electronic commerce.
(14) The protection of individuals with regard to the processing
of personal data is solely governed by Directive 95/46/EC of
the European Parliament and of the Council of 24 October 1995
on the protection of individuals with regard to the processing
of personal data and on the free movement of such data(19) and
Directive 97/66/EC of the European Parliament and of the
Council of 15 December 1997 concerning the processing of
personal data and the protection of privacy in the
telecommunications sector(20) which are fully applicable to
information society services; these Directives already establish

a Community legal framework in the field of personal data and
therefore it is not necessary to cover this issue in this Directive
in order to ensure the smooth functioning of the internal
market, in particular the free movement of personal data
between Member States; the implementation and application of
this Directive should be made in full compliance with the
principles relating to the protection of personal data, in
particular as regards unsolicited commercial communication
and the liability of intermediaries; this Directive cannot prevent
the anonymous use of open networks such as the Internet.
(15) The confidentiality of communications is guaranteed by
Article 5 Directive 97 /66/EC; in accordance with that Directive,
Member States must prohibit any kind of interception or
surveillance of such communications by others than the
senders and receivers, except when legally authorised.

(16) The exclusion of gambling activities from the scope of
application of this Directive covers only games of chance,
lotteries and betting transactions, which involve wagering a
stake with monetary value; this does not cover promotional
competitions or games where the purpose is to encourage the
sale of goods or services and where payments, if they arise,
serve only to acquire the promoted goods or services.

(17) The definition of information society services already
exists in Community law in Directive 98/34/EC of the European
Parliament and of the Council of 22 June 1998 laying down a
procedure for the provision of information in the field of
technical standards and Regulations and of rules on
information society services(21) and in Directive 98/84/EC of
the European Parliament and of the Council of 20 November
1998 on the legal protection of services based on, or consisting
of, conditional access(22); this definition covers any service
normally provided for remuneration, at a distance, by means of
electronic equipment for the processing (including digital
compression) and storage of data, and at the individual request
of a recipient of a service; those services referred to in the
indicative list in Annex V to Directive 98/34/EC which do not
imply data processing and storage are not covered by this
definition.

(18) Information society services span a wide range of
economic activities which take place on-line; these activities
can, in particular, consist of selling goods on-line; activities such
as the delivery of goods as such or the provision of services off-
line are not covered; information society services are not solely
restricted to services giving rise to on-line contracting but also,
in so far as they represent an economic activity, extend to
services which are not remunerated by those who receive them,
such as those offering on-line information or commercial
communications, or those providing tools allowing for search,
access and retrieval of data; information society services also
include services consisting of the transmission of information
via a communication network, in providing access to a
communication network or in hosting information provided by
a recipient of the service; television broadcasting within the
meaning of Directive EEC/89/552 and radio broadcasting are
not information society services because they are not provided
at individual request; by contrast, services which are
transmitted point to point, such as video-on-demand or the
provision of commercial communications by electronic mail are
information society services; the use of electronic mail or
equivalent individual communications for instance by natural
persons acting outside their trade, business or profession
including their use for the conclusion of contracts between such
persons is not an information society service; the contractual
relationship between an employee and his employer is not an
information society service; activities which by their very
nature cannot be carried out at a distance and by electronic
means, such as the statutory auditing of company accounts or
medical advice requiring the physical examination of a patient
are not information society services.

(19) The place at which a service provider is established should
be determined in conformity with the case-law of the Court of
Justice according to which the concept of establishment
involves the actual pursuit of an economic activity through a
fixed establishment for an indefinite period; this requirement
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is also fulfilled where a company is constituted for a given
period; the place of establishment of a company providing
services via an Internet website is not the place at which the
technology supporting its website is located or the place at
which its website is accessible but the place where it pursues
its economic activity; in cases where a provider has several
places of establishment it is important to determine from which
place of establishment the service concerned is provided; in
cases where it is difficult to determine from which of several
places of establishment a given service is provided, this is the
place where the provider has the centre of his activities relating
to this particular service.

(20) The definition of "recipient of a service" covers all types of
usage of information society services, both by persons who
provide information on open networks such as the Internet and
by persons who seek information on the Internet for private or
professional reasons.

(21) The scope of the coordinated field is without prejudice to
future Community harmonisation relating to information
society services and to future legislation adopted at national
level in accordance with Community law; the coordinated field
covers only requirements relating to on-line activities such as
on-line information, on-line advertising, on-line shopping, on-
line contracting and does not concern Member States' legal
requirements relating to goods such as safety standards,
labelling obligations, or liability for goods, or Member States'
requirements relating to the delivery or the transport of goods,
including the distribution of medicinal products; the
coordinated field does not cover the exercise of rights of pre-
emption by public authorities concerning certain goods such as
works of art.

(22) Information society services should be supervised at the
source of the activity, in order to ensure an effective protection
of public interest objectives; to that end, it is necessary to
ensure that the competent authority provides such protection
not only for the citizens of its own country but for all
Community citizens; in order to improve mutual trust between
Member States, it is essential to state clearly this responsibility
on the part of the Member State where the services originate;
moreover, in order to effectively guarantee freedom to provide
services and legal certainty for suppliers and recipients of
services, such information society services should in principle
be subject to the law of the Member State in which the service
provider is established.

(23) This Directive neither aims to establish additional rules on
private international law relating to conflicts of law nor does it
deal with the jurisdiction of Courts; provisions of the applicable
law designated by rules of private international law must not
restrict the freedom to provide information society services as
established in this Directive.

(24) In the context of this Directive, notwithstanding the rule
on the control at source of information society services, it is
legitimate under the conditions established in this Directive for
Member States to take measures to restrict the free movement
of information society services.

(25) National courts, including civil courts, dealing with private
law disputes can take measures to derogate from the freedom
to provide information society services in conformity with
conditions established in this Directive.

(26) Member States, in conformity with conditions established
in this Directive, may apply their national rules on criminal law
and criminal proceedings with a view to taking all investigative
and other measures necessary for the detection and
prosecution of criminal offences, without there being a need to
notify such measures to the Commission.

(27) This Directive, together with the future Directive of the
European Parliament and of the Council concerning the
distance marketing of consumer financial services, contributes
to the creating of a legal framework for the on-line provision of
financial services; this Directive does not pre-empt future
initiatives in the area of financial services in particular with
regard to the harmonisation of rules of conduct in this field; the
possibility for Member States, established in this Directive,
under certain circumstances of restricting the freedom to
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provide information society services in order to protect
consumers also covers measures in the area of financial
services in particular measures aiming at protecting investors.
(28) The Member States' obligation not to subject access to the
activity of an information society service provider to prior
authorisation does not concern postal services covered by
Directive 97/67/EC of the European Parliament and of the
Council of 15 December 1997 on common rules for the
development of the internal market of Community postal
services and the improvement of quality of service(23)
consisting of the physical delivery of a printed electronic mail
message and does not affect voluntary accreditation systems, in
particular for providers of electronic signature certification
service.

(29) Commercial communications are essential for the
financing of information society services and for developing a
wide variety of new, charge-free services; in the interests of
consumer protection and fair trading, commercial
communications, including discounts, promotional offers and
promotional competitions or games, must meet a number of
transparency requirements; these requirements are without
prejudice to Directive 97 /7 /EC; this Directive should not affect
existing Directives on commercial communications, in
particular Directive 98/43/EC.

(30) The sending of unsolicited commercial communications by
electronic mail may be undesirable for consumers and
information society service providers and may disrupt the
smooth functioning of interactive networks; the question of
consent by recipient of certain forms of unsolicited commercial
communications is not addressed by this Directive, but has
already been addressed, in particular, by Directive 97/7/EC
and by Directive 97/66/EC; in Member States which authorise
unsolicited commercial communications by electronic mail, the
setting up of appropriate industry filtering initiatives should be
encouraged and facilitated; in addition it is necessary that in
any event unsolicited commercial communities are clearly
identifiable as such in order to improve transparency and to
facilitate the functioning of such industry initiatives;
unsolicited commercial communications by electronic mail
should not result in additional communication costs for the
recipient.

(31) Member States which allow the sending of unsolicited
commercial communications by electronic mail without prior
consent of the recipient by service providers established in
their territory have to ensure that the service providers consult
regularly and respect the opt-out registers in which natural
persons not wishing to receive such commercial
communications can register themselves.

(32) In order to remove barriers to the development of cross-
border services within the Community which members of the
regulated professions might offer on the Internet, it is
necessary that compliance be guaranteed at Community level
with professional rules aiming, in particular, to protect
consumers or public health; codes of conduct at Community
level would be the best means of determining the rules on
professional ethics applicable to commercial communication;
the drawing-up or, where appropriate, the adaptation of such
rules should be encouraged without prejudice to the autonomy
of professional bodies and associations.

(33) This Directive complements Community law and national
law relating to regulated professions maintaining a coherent
set of applicable rules in this field.

(34) Each Member State is to amend its legislation containing
requirements, and in particular requirements as to form, which
are likely to curb the use of contracts by electronic means; the
examination of the legislation requiring such adjustment
should be systematic and should cover all the necessary stages
and acts of the contractual process, including the filing of the
contract; the result of this amendment should be to make
contracts concluded electronically workable; the legal effect of
electronic signatures is dealt with by Directive 1999/93/EC of
the European Parliament and of the Council of 13 December
1999 on a Community framework for electronic
signatures(24); the acknowledgement of receipt by a service
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provider may take the form of the on-line provision of the
service paid for.

(35) This Directive does not affect Member States' possibility of
maintaining or establishing general or specific legal
requirements for contracts which can be fulfilled by electronic
means, in particular requirements concerning secure electronic
signatures.

(36) Member States may maintain restrictions for the use of
electronic contracts with regard to contracts requiring by law
the involvement of courts, public authorities, or professions
exercising public authority; this possibility also covers
contracts which require the involvement of courts, public
authorities, or professions exercising public authority in order
to have an effect with regard to third parties as well as contracts
requiring by law certification or attestation by a notary.

(37) Member States' obligation to remove obstacles to the use
of electronic contracts concerns only obstacles resulting from
legal requirements and not practical obstacles resulting from
the impossibility of using electronic means in certain cases.
(38) Member States' obligation to remove obstacles to the use
of electronic contracts is to be implemented in conformity with
legal requirements for contracts enshrined in Community law.
(39) The exceptions to the provisions concerning the contracts
concluded exclusively by electronic mail or by equivalent
individual communications provided for by this Directive, in
relation to information to be provided and the placing of orders,
should not enable, as a result, the by-passing of those
provisions by providers of information society services.

(40) Both existing and emerging disparities in Member States'
legislation and case-law concerning liability of service
providers acting as intermediaries prevent the smooth
functioning of the internal market, in particular by impairing
the development of cross-border services and producing
distortions of competition; service providers have a duty to act,
under certain circumstances, with a view to preventing or
stopping illegal activities; this Directive should constitute the
appropriate basis for the development of rapid and reliable
procedures for removing and disabling access to illegal
information; such mechanisms could be developed on the basis
of voluntary agreements between all parties concerned and
should be encouraged by Member States; it is in the interest of
all parties involved in the provision of information society
services to adopt and implement such procedures; the
provisions of this Directive relating to liability should not
preclude the development and effective operation, by the
different interested parties, of technical systems of protection
and identification and of technical surveillance instruments
made possible by digital technology within the limits laid down
by Directives 95/46/EC and 97/66/EC.

(41) This Directive strikes a balance between the different
interests at stake and establishes principles upon which
industry agreements and standards can be based.

(42) The exemptions from liability established in this Directive
cover only cases where the activity of the information society
service provider is limited to the technical process of operating
and giving access to a communication network over which
information made available by third parties is transmitted or
temporarily stored, for the sole purpose of making the
transmission more efficient; this activity is of a mere technical,
automatic and passive nature, which implies that the
information society service provider has neither knowledge of
nor control over the information which is transmitted or
stored.

(43) A service provider can benefit from the exemptions for
"mere conduit" and for "caching” when he is in no way involved
with the information transmitted; this requires among other
things that he does not modify the information that he
transmits; this requirement does not cover manipulations of a
technical nature which take place in the course of the
transmission as they do not alter the integrity of the
information contained in the transmission.

(44) A service provider who deliberately collaborates with one
of the recipients of his service in order to undertake illegal acts
goes beyond the activities of "mere conduit” or "caching” and as

a result cannot benefit from the liability exemptions
established for these activities.

(45) The limitations of the liability of intermediary service
providers established in this Directive do not affect the
possibility of injunctions of different kinds; such injunctions
can in particular consist of orders by courts or administrative
authorities requiring the termination or prevention of any
infringement, including the removal of illegal information or
the disabling of access to it.

(46) In order to benefit from a limitation of liability, the
provider of an information society service, consisting of the
storage of information, upon obtaining actual knowledge or
awareness of illegal activities has to act expeditiously to
remove or to disable access to the information concerned; the
removal or disabling of access has to be undertaken in the
observance of the principle of freedom of expression and of
procedures established for this purpose at national level; this
Directive does not affect Member States' possibility of
establishing specific requirements which must be fulfilled
expeditiously prior to the removal or disabling of information.
(47) Member States are prevented from imposing a monitoring
obligation on service providers only with respect to obligations
of a general nature; this does not concern monitoring
obligations in a specific case and, in particular, does not affect
orders by national authorities in accordance with national
legislation.

(48) This Directive does not affect the possibility for Member
States of requiring service providers, who host information
provided by recipients of their service, to apply duties of care,
which can reasonably be expected from them and which are
specified by national law, in order to detect and prevent certain
types of illegal activities.

(49) Member States and the Commission are to encourage the
drawing-up of codes of conduct; this is not to impair the
voluntary nature of such codes and the possibility for
interested parties of deciding freely whether to adhere to such
codes.

(50) It is important that the proposed Directive on the
harmonisation of certain aspects of copyright and related rights
in the information society and this Directive come into force
within a similar time scale with a view to establishing a clear
framework of rules relevant to the issue of liability of
intermediaries for copyright and relating rights infringements
at Community level.

(51) Each Member State should be required, where necessary,
to amend any legislation which is liable to hamper the use of
schemes for the out-of-court settlement of disputes through
electronic channels; the result of this amendment must be to
make the functioning of such schemes genuinely and effectively
possible in law and in practice, even across borders.

(52) The effective exercise of the freedoms of the internal
market makes it necessary to guarantee victims effective access
to means of settling disputes; damage which may arise in
connection with information society services is characterised
both by its rapidity and by its geographical extent; in view of
this specific character and the need to ensure that national
authorities do not endanger the mutual confidence which they
should have in one another, this Directive requests Member
States to ensure that appropriate court actions are available;
Member States should examine the need to provide access to
judicial procedures by appropriate electronic means.

(53) Directive 98/27/EC, which is applicable to information
society services, provides a mechanism relating to actions for
an injunction aimed at the protection of the collective interests
of consumers; this mechanism will contribute to the free
movement of information society services by ensuring a high
level of consumer protection.

(54) The sanctions provided for under this Directive are
without prejudice to any other sanction or remedy provided
under national law; Member States are not obliged to provide
criminal sanctions for infringement of national provisions
adopted pursuant to this Directive.

(55) This Directive does not affect the law applicable to
contractual obligations relating to consumer contracts;
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accordingly, this Directive cannot have the result of depriving
the consumer of the protection afforded to him by the
mandatory rules relating to contractual obligations of the law
of the Member State in which he has his habitual residence.
(56) As regards the derogation contained in this Directive
regarding contractual obligations concerning contracts
concluded by consumers, those obligations should be
interpreted as including information on the essential elements
of the content of the contract, including consumer rights, which
have a determining influence on the decision to contract.

(57) The Court of Justice has consistently held that a Member
State retains the right to take measures against a service
provider that is established in another Member State but
directs all or most of his activity to the territory of the first
Member State if the choice of establishment was made with a
view to evading the legislation that would have applied to the
provider had he been established on the territory of the first
Member State.

(58) This Directive should not apply to services supplied by
service providers established in a third country; in view of the
global dimension of electronic commerce, it is, however,
appropriate to ensure that the Community rules are consistent
with international rules; this Directive is without prejudice to
the results of discussions within international organisations
(amongst others WTO, OECD, Uncitral) on legal issues.

(59) Despite the global nature of electronic communications,
coordination of national regulatory measures at European
Union level is necessary in order to avoid fragmentation of the
internal market, and for the establishment of an appropriate
European regulatory framework; such coordination should
also contribute to the establishment of a common and strong
negotiating position in international forums.

(60) In order to allow the unhampered development of
electronic commerce, the legal framework must be clear and
simple, predictable and consistent with the rules applicable at
international level so that it does not adversely affect the
competitiveness of European industry or impede innovation in
that sector.

(61) If the market is actually to operate by electronic means in
the context of globalisation, the European Union and the major
non-European areas need to consult each other with a view to
making laws and procedures compatible.

(62) Cooperation with third countries should be strengthened
in the area of electronic commerce, in particular with applicant
countries, the developing countries and the European Union's
other trading partners.

(63) The adoption of this Directive will not prevent the Member
States from taking into account the various social, societal and
cultural implications which are inherent in the advent of the
information society; in particular it should not hinder measures
which Member States might adopt in conformity with
Community law to achieve social, cultural and democratic goals
taking into account their linguistic diversity, national and
regional specificities as well as their cultural heritage, and to
ensure and maintain public access to the widest possible range
of information society services; in any case, the development of
the information society is to ensure that Community citizens
can have access to the cultural European heritage provided in
the digital environment.

(64) Electronic communication offers the Member States an
excellent means of providing public services in the cultural,
educational and linguistic fields.

(65) The Council, in its resolution of 19 January 1999 on the
consumer dimension of the information society(25), stressed
that the protection of consumers deserved special attention in
this field; the Commission will examine the degree to which
existing consumer protection rules provide insufficient
protection in the context of the information society and will
identify, where necessary, the deficiencies of this legislation
and those issues which could require additional measures; if
need be, the Commission should make specific additional
proposals to resolve such deficiencies that will thereby have
been identified,
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CHAPTER 1

GENERAL PROVISIONS

Article 1

Objective and scope

1. This Directive seeks to contribute to the proper functioning
of the internal market by ensuring the free movement of
information society services between the Member States.

2. This Directive approximates, to the extent necessary for the
achievement of the objective set out in paragraph 1, certain
national provisions on information society services relating to
the internal market, the establishment of service providers,
commercial communications, electronic contracts, the liability
of intermediaries, codes of conduct, out-of-court dispute
settlements, court actions and cooperation between Member
States.

3. This Directive complements Community law applicable to
information society services without prejudice to the level of
protection for, in particular, public health and consumer
interests, as established by Community acts and national
legislation implementing them in so far as this does not restrict
the freedom to provide information society services.

4. This Directive does not establish additional rules on private
international law nor does it deal with the jurisdiction of
Courts.

5. This Directive shall not apply to:

(a) the field of taxation;

(b) questions relating to information society services covered
by Directives 95/46/EC and 97 /66 /EC;

(c) questions relating to agreements or practices governed by
cartel law;

(d) the following activities of information society services:

- the activities of notaries or equivalent professions to the
extent that they involve a direct and specific connection with
the exercise of public authority,

- the representation of a client and defence of his interests
before the courts,

- gambling activities which involve wagering a stake with
monetary value in games of chance, including lotteries and
betting transactions.

6. This Directive does not affect measures taken at Community
or national level, in the respect of Community law, in order to
promote cultural and linguistic diversity and to ensure the
defence of pluralism.

Article 2

Definitions

For the purpose of this Directive, the following terms shall bear
the following meanings:

(a) "information society services": services within the meaning
of Article 1(2) of Directive 98/34/EC as amended by Directive
98/48/EC;

(b) "service provider": any natural or legal person providing an
information society service;

(c) "established service provider": a service provider who
effectively pursues an economic activity using a fixed
establishment for an indefinite period. The presence and use of
the technical means and technologies required to provide the
service do not, in themselves, constitute an establishment of the
provider;

(d) "recipient of the service": any natural or legal person who,
for professional ends or otherwise, uses an information society
service, in particular for the purposes of seeking information or
making it accessible;

(e) "consumer": any natural person who is acting for purposes
which are outside his or her trade, business or profession;

(f) "commercial communication": any form of communication
designed to promote, directly or indirectly, the goods, services
or image of a company, organisation or person pursuing a
commercial, industrial or craft activity or exercising a regulated
profession. The following do not in themselves constitute
commercial communications:

- information allowing direct access to the activity of the
company, organisation or person, in particular a domain name
or an electronic-mail address,
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- communications relating to the goods, services or image of the
company, organisation or person compiled in an independent
manner, particularly when this is without financial
consideration;

(g) "regulated profession": any profession within the meaning
of either Article 1(d) of Council Directive 89/48/EEC of 21
December 1988 on a general system for the recognition of
higher-education diplomas awarded on completion of
professional education and training of at least three-years'
duration(26) or of Article 1(f) of Council Directive 92/51/EEC
of 18 June 1992 on a second general system for the recognition
of professional education and training to supplement Directive
89/48/EEC(27);

(h) "coordinated field": requirements laid down in Member
States' legal systems applicable to information society service
providers or information society services, regardless of
whether they are of a general nature or specifically designed for
them.

(i) The coordinated field concerns requirements with which the
service provider has to comply in respect of:

- the taking up of the activity of an information society service,
such as requirements concerning qualifications, authorisation
or notification,

- the pursuit of the activity of an information society service,
such as requirements concerning the behaviour of the service
provider, requirements regarding the quality or content of the
service including those applicable to advertising and contracts,
or requirements concerning the liability of the service provider;
(ii) The coordinated field does not cover requirements such as:
- requirements applicable to goods as such,

- requirements applicable to the delivery of goods,

- requirements applicable to services not provided by
electronic means.

Article 3

Internal market

1. Each Member State shall ensure that the information society
services provided by a service provider established on its
territory comply with the national provisions applicable in the
Member State in question which fall within the coordinated
field.

2. Member States may not, for reasons falling within the
coordinated field, restrict the freedom to provide information
society services from another Member State.

3. Paragraphs 1 and 2 shall not apply to the fields referred to in
the Annex.

4. Member States may take measures to derogate from
paragraph 2 in respect of a given information society service if
the following conditions are fulfilled:

(a) the measures shall be:

(i) necessary for one of the following reasons:

- public policy, in particular the prevention, investigation,
detection and prosecution of criminal offences, including the
protection of minors and the fight against any incitement to
hatred on grounds of race, sex, religion or nationality, and
violations of human dignity concerning individual persons,

- the protection of public health,

- public security, including the safeguarding of national security
and defence,

- the protection of consumers, including investors;

(ii) taken against a given information society service which
prejudices the objectives referred to in point (i) or which
presents a serious and grave risk of prejudice to those
objectives;

(iii) proportionate to those objectives;

(b) before taking the measures in question and without
prejudice to court proceedings, including preliminary
proceedings and acts carried out in the framework of a criminal
investigation, the Member State has:

- asked the Member State referred to in paragraph 1 to take
measures and the latter did not take such measures, or they
were inadequate,

- notified the Commission and the Member State referred to in
paragraph 1 of its intention to take such measures.

5. Member States may, in the case of urgency, derogate from the
conditions stipulated in paragraph 4(b). Where this is the case,
the measures shall be notified in the shortest possible time to
the Commission and to the Member State referred to in
paragraph 1, indicating the reasons for which the Member State
considers that there is urgency.

6. Without prejudice to the Member State's possibility of
proceeding with the measures in question, the Commission
shall examine the compatibility of the notified measures with
Community law in the shortest possible time; where it comes to
the conclusion that the measure is incompatible with
Community law, the Commission shall ask the Member State in
question to refrain from taking any proposed measures or
urgently to put an end to the measures in question.
CHAPTERII

PRINCIPLES

Section 1: Establishment and information requirements
Article 4

Principle excluding prior authorisation

1. Member States shall ensure that the taking up and pursuit of
the activity of an information society service provider may not
be made subject to prior authorisation or any other
requirement having equivalent effect.

2. Paragraph 1 shall be without prejudice to authorisation
schemes which are not specifically and exclusively targeted at
information society services, or which are covered by Directive
97/13/EC of the European Parliament and of the Council of 10
April 1997 on a common framework for general authorisations
and individual licences in the field of telecommunications
services(28).

Article 5

General information to be provided

1.In addition to other information requirements established by
Community law, Member States shall ensure that the service
provider shall render easily, directly and permanently
accessible to the recipients of the service and competent
authorities, at least the following information:

(a) the name of the service provider;

(b) the geographic address at which the service provider is
established;

(c) the details of the service provider, including his electronic
mail address, which allow him to be contacted rapidly and
communicated with in a direct and effective manner;

(d) where the service provider is registered in a trade or similar
public register, the trade register in which the service provider
is entered and his registration number, or equivalent means of
identification in that register;

(e) where the activity is subject to an authorisation scheme, the
particulars of the relevant supervisory authority;

(f) as concerns the regulated professions:

- any professional body or similar institution with which the
service provider is registered,

- the professional title and the Member State where it has been
granted,

- areference to the applicable professional rules in the Member
State of establishment and the means to access them;

(g) where the service provider undertakes an activity that is
subject to VAT, the identification number referred to in Article
22(1) of the sixth Council Directive 77/388/EEC of 17 May
1977 on the harmonisation of the laws of the Member States
relating to turnover taxes - Common system of value added tax:
uniform basis of assessment(29).

2.In addition to other information requirements established by
Community law, Member States shall at least ensure that,
where information society services refer to prices, these are to
be indicated clearly and unambiguously and, in particular, must
indicate whether they are inclusive of tax and delivery costs.
Section 2: Commercial communications

Article 6

Information to be provided

In addition to other information requirements established by
Community law, Member States shall ensure that commercial
communications which are part of, or constitute, an
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information society service comply at least with the following
conditions:

(a) the commercial communication shall be clearly identifiable
as such;

(b) the natural or legal person on whose behalf the commercial
communication is made shall be clearly identifiable;

(c) promotional offers, such as discounts, premiums and gifts,
where permitted in the Member State where the service
provider is established, shall be clearly identifiable as such, and
the conditions which are to be met to qualify for them shall be
easily accessible and be presented clearly and unambiguously;

(d) promotional competitions or games, where permitted in the
Member State where the service provider is established, shall
be clearly identifiable as such, and the conditions for
participation shall be easily accessible and be presented clearly
and unambiguously.

Article 7

Unsolicited commercial communication

1. In addition to other requirements established by Community
law, Member States which permit unsolicited commercial
communication by electronic mail shall ensure that such
commercial communication by a service provider established
in their territory shall be identifiable clearly and
unambiguously as such as soon as it is received by the recipient.
2. Without prejudice to Directive 97/7/EC and Directive
97/66/EC, Member States shall take measures to ensure that
service providers undertaking unsolicited commercial
communications by electronic mail consult regularly and
respect the opt-out registers in which natural persons not
wishing to receive such commercial communications can
register themselves.

Article 8

Regulated professions

1. Member States shall ensure that the use of commercial
communications which are part of, or -constitute, an
information society service provided by a member of a
regulated profession is permitted subject to compliance with
the professional rules regarding, in particular, the
independence, dignity and honour of the profession,
professional secrecy and fairness towards clients and other
members of the profession.

2. Without prejudice to the autonomy of professional bodies
and associations, Member States and the Commission shall
encourage professional associations and bodies to establish
codes of conduct at Community level in order to determine the
types of information that can be given for the purposes of
commercial communication in conformity with the rules
referred to in paragraph 1

3. When drawing up proposals for Community initiatives which
may become necessary to ensure the proper functioning of the
Internal Market with regard to the information referred to in
paragraph 2, the Commission shall take due account of codes of
conduct applicable at Community level and shall act in close
cooperation with the relevant professional associations and
bodies.

4. This Directive shall apply in addition to Community
Directives concerning access to, and the exercise of, activities of
the regulated professions.

Section 3: Contracts concluded by electronic means

Article 9

Treatment of contracts

1. Member States shall ensure that their legal system allows
contracts to be concluded by electronic means. Member States
shall in particular ensure that the legal requirements applicable
to the contractual process neither create obstacles for the use
of electronic contracts nor result in such contracts being
deprived of legal effectiveness and validity on account of their
having been made by electronic means.

2. Member States may lay down that paragraph 1 shall not
apply to all or certain contracts falling into one of the following
categories:

(a) contracts that create or transfer rights in real estate, except
for rental rights;
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(b) contracts requiring by law the involvement of courts, public
authorities or professions exercising public authority;

(c) contracts of suretyship granted and on collateral securities
furnished by persons acting for purposes outside their trade,
business or profession;

(d) contracts governed by family law or by the law of
succession.

3. Member States shall indicate to the Commission the
categories referred to in paragraph 2 to which they do not apply
paragraph 1. Member States shall submit to the Commission
every five years a report on the application of paragraph 2
explaining the reasons why they consider it necessary to
maintain the category referred to in paragraph 2(b) to which
they do not apply paragraph 1.

Article 10

Information to be provided

1.In addition to other information requirements established by
Community law, Member States shall ensure, except when
otherwise agreed by parties who are not consumers, that at
least the following information is given by the service provider
clearly, comprehensibly and unambiguously and prior to the
order being placed by the recipient of the service:

(a) the different technical steps to follow to conclude the
contract;

(b) whether or not the concluded contract will be filed by the
service provider and whether it will be accessible;

(c) the technical means for identifying and correcting input
errors prior to the placing of the order;

(d) the languages offered for the conclusion of the contract.

2. Member States shall ensure that, except when otherwise
agreed by parties who are not consumers, the service provider
indicates any relevant codes of conduct to which he subscribes
and information on how those codes can be consulted
electronically.

3. Contract terms and general conditions provided to the
recipient must be made available in a way that allows him to
store and reproduce them.

4. Paragraphs 1 and 2 shall not apply to contracts concluded
exclusively by exchange of electronic mail or by equivalent
individual communications.

Article 11

Placing of the order

1. Member States shall ensure, except when otherwise agreed
by parties who are not consumers, that in cases where the
recipient of the service places his order through technological
means, the following principles apply:

- the service provider has to acknowledge the receipt of the
recipient's order without undue delay and by electronic means,
- the order and the acknowledgement of receipt are deemed to
be received when the parties to whom they are addressed are
able to access them.

2. Member States shall ensure that, except when otherwise
agreed by parties who are not consumers, the service provider
makes available to the recipient of the service appropriate,
effective and accessible technical means allowing him to
identify and correct input errors, prior to the placing of the
order.

3. Paragraph 1, first indent, and paragraph 2 shall not apply to
contracts concluded exclusively by exchange of electronic mail
or by equivalent individual communications.

Section 4: Liability of intermediary service providers

Article 12

"Mere conduit”

1. Where an information society service is provided that
consists of the transmission in a communication network of
information provided by a recipient of the service, or the
provision of access to a communication network, Member
States shall ensure that the service provider is not liable for the
information transmitted, on condition that the provider:

(a) does not initiate the transmission;

(b) does not select the receiver of the transmission; and

(c) does not select or modify the information contained in the
transmission.
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2. The acts of transmission and of provision of access referred
to in paragraph 1 include the automatic, intermediate and
transient storage of the information transmitted in so far as this
takes place for the sole purpose of carrying out the
transmission in the communication network, and provided that
the information is not stored for any period longer than is
reasonably necessary for the transmission.

3. This Article shall not affect the possibility for a court or
administrative authority, in accordance with Member States'
legal systems, of requiring the service provider to terminate or
prevent an infringement.

Article 13

"Caching"

1. Where an information society service is provided that
consists of the transmission in a communication network of
information provided by a recipient of the service, Member
States shall ensure that the service provider is not liable for the
automatic, intermediate and temporary storage of that
information, performed for the sole purpose of making more
efficient the information's onward transmission to other
recipients of the service upon their request, on condition that:
(a) the provider does not modify the information;

(b) the provider complies with conditions on access to the
information;

(c) the provider complies with rules regarding the updating of
the information, specified in a manner widely recognised and
used by industry;

(d) the provider does not interfere with the lawful use of
technology, widely recognised and used by industry, to obtain
data on the use of the information; and

(e) the provider acts expeditiously to remove or to disable
access to the information it has stored upon obtaining actual
knowledge of the fact that the information at the initial source
of the transmission has been removed from the network, or
access to it has been disabled, or that a court or an
administrative authority has ordered such removal or
disablement.

2. This Article shall not affect the possibility for a court or
administrative authority, in accordance with Member States'
legal systems, of requiring the service provider to terminate or
prevent an infringement.

Article 14

Hosting

1. Where an information society service is provided that
consists of the storage of information provided by a recipient of
the service, Member States shall ensure that the service
provider is not liable for the information stored at the request
of a recipient of the service, on condition that:

(a) the provider does not have actual knowledge of illegal
activity or information and, as regards claims for damages, is
not aware of facts or circumstances from which the illegal
activity or information is apparent; or

(b) the provider, upon obtaining such knowledge or awareness,
acts expeditiously to remove or to disable access to the
information.

2. Paragraph 1 shall not apply when the recipient of the service
is acting under the authority or the control of the provider.

3. This Article shall not affect the possibility for a court or
administrative authority, in accordance with Member States'
legal systems, of requiring the service provider to terminate or
prevent an infringement, nor does it affect the possibility for
Member States of establishing procedures governing the
removal or disabling of access to information.

Article 15

No general obligation to monitor

1. Member States shall not impose a general obligation on
providers, when providing the services covered by Articles 12,
13 and 14, to monitor the information which they transmit or
store, nor a general obligation actively to seek facts or
circumstances indicating illegal activity.

2. Member States may establish obligations for information
society service providers promptly to inform the competent
public authorities of alleged illegal activities undertaken or
information provided by recipients of their service or

obligations to communicate to the competent authorities, at
their request, information enabling the identification of
recipients of their service with whom they have storage
agreements.

CHAPTER III

IMPLEMENTATION

Article 16

Codes of conduct

1. Member States and the Commission shall encourage:

(a) the drawing up of codes of conduct at Community level, by
trade, professional and consumer associations or
organisations, designed to contribute to the proper
implementation of Articles 5 to 15;

(b) the voluntary transmission of draft codes of conduct at
national or Community level to the Commission;

(c) the accessibility of these codes of conduct in the Community
languages by electronic means;

(d) the communication to the Member States and the
Commission, by trade, professional and consumer associations
or organisations, of their assessment of the application of their
codes of conduct and their impact upon practices, habits or
customs relating to electronic commerce;

(e) the drawing up of codes of conduct regarding the protection
of minors and human dignity.

2. Member States and the Commission shall encourage the
involvement of associations or organisations representing
consumers in the drafting and implementation of codes of
conduct affecting their interests and drawn up in accordance
with paragraph 1(a). Where appropriate, to take account of
their specific needs, associations representing the visually
impaired and disabled should be consulted.

Article 17

Out-of-court dispute settlement

1. Member States shall ensure that, in the event of disagreement
between an information society service provider and the
recipient of the service, their legislation does not hamper the
use of out-of-court schemes, available under national law, for
dispute settlement, including appropriate electronic means.

2. Member States shall encourage bodies responsible for the
out-of-court settlement of, in particular, consumer disputes to
operate in a way which provides adequate procedural
guarantees for the parties concerned.

3. Member States shall encourage bodies responsible for out-of-
court dispute settlement to inform the Commission of the
significant decisions they take regarding information society
services and to transmit any other information on the practices,
usages or customs relating to electronic commerce.

Article 18

Court actions

1. Member States shall ensure that court actions available
under national law concerning information society services'
activities allow for the rapid adoption of measures, including
interim measures, designed to terminate any alleged
infringement and to prevent any further impairment of the
interests involved.

2. The Annex to Directive 98/27/EC shall be supplemented as
follows:

"11. Directive 2000/31/EC of the European Parliament and of
the Council of 8 June 2000 on certain legal aspects on
information society services, in particular electronic
commerce, in the internal market (Directive on electronic
commerce) (0J L 178,17.7.2000, p. 1)."

Article 19

Cooperation

1. Member States shall have adequate means of supervision and
investigation necessary to implement this Directive effectively
and shall ensure that service providers supply them with the
requisite information.

2. Member States shall cooperate with other Member States;
they shall, to that end, appoint one or several contact points,
whose details they shall communicate to the other Member
States and to the Commission.

3. Member States shall, as quickly as possible, and in conformity
with national law, provide the assistance and information
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requested by other Member States or by the Commission,
including by appropriate electronic means.

4. Member States shall establish contact points which shall be
accessible at least by electronic means and from which
recipients and service providers may:

(a) obtain general information on contractual rights and
obligations as well as on the complaint and redress
mechanisms available in the event of disputes, including
practical aspects involved in the use of such mechanisms;

(b) obtain the details of authorities, associations or
organisations from which they may obtain further information
or practical assistance.

5. Member States shall encourage the communication to the
Commission of any significant administrative or judicial
decisions taken in their territory regarding disputes relating to
information society services and practices, usages and customs
relating to electronic commerce. The Commission shall
communicate these decisions to the other Member States.
Article 20

Sanctions

Member States shall determine the sanctions applicable to
infringements of national provisions adopted pursuant to this
Directive and shall take all measures necessary to ensure that
they are enforced. The sanctions they provide for shall be
effective, proportionate and dissuasive.

CHAPTER IV

FINAL PROVISIONS

Article 21

Re-examination

1. Before 17 July 2003, and thereafter every two years, the
Commission shall submit to the European Parliament, the
Council and the Economic and Social Committee a report on the
application of this Directive, accompanied, where necessary, by
proposals for adapting it to legal, technical and economic
developments in the field of information society services, in
particular with respect to crime prevention, the protection of
minors, consumer protection and to the proper functioning of
the internal market.

2. In examining the need for an adaptation of this Directive, the
report shall in particular analyse the need for proposals
concerning the liability of providers of hyperlinks and location
tool services, "notice and take down" procedures and the
attribution of liability following the taking down of content. The
report shall also analyse the need for additional conditions for
the exemption from liability, provided for in Articles 12 and 13,
in the light of technical developments, and the possibility of
applying the internal market principles to unsolicited
commercial communications by electronic mail.

Article 22

Transposition

1. Member States shall bring into force the laws, Regulations
and administrative provisions necessary to comply with this
Directive before 17 January 2002. They shall forthwith inform
the Commission thereof.

2. When Member States adopt the measures referred to in
paragraph 1, these shall contain a reference to this Directive or
shall be accompanied by such reference at the time of their
official publication. The methods of making such reference shall
be laid down by Member States.

Article 23

Entry into force

This Directive shall enter into force on the day of its publication
in the Official Journal of the European Communities.

Article 24

Addressees

This Directive is addressed to the Member States.

Done at Luxemburg, 8 June 2000.

For the European Parliament

The President

N. Fontaine

For the Council

The President

G. d'Oliveira Martins
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ANNEX

DEROGATIONS FROM ARTICLE 3

As provided for in Article 3(3), Article 3(1) and (2) do not apply
to:
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87/54/EEC(1) and Directive 96/9/EC(2) as well as industrial
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Directive 92/96/EEC(6), Articles 7 and 8 of Directive
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by electronic mail.

(1) OJ L 24, 27.1.1987, p. 36.

(2)0J L 77,27.3.1996, p. 20.

(3) Not yet published in the Official Journal.

(4) OJ L 375, 31.12.1985, p. 3. Directive as last amended by
Directive 95/26/EC (0] L 168, 18.7.1995, p. 7).



54

Institute of Law and Technology
Masaryk University, Faculty of Law

(5) OJ L 228, 11.8.1992, p. 1. Directive as last amended by
Directive 95/26/EC.
(6) O] L 360, 9.12.1992, p. 2. Directive as last amended by
Directive 95/26/EC.

(7) O] L 172, 4.7.1988, p. 1. Directive as last amended by
Directive 92/49/EC.

Relevant Case Law on Directive 2000/31/EC on electronic

commerce

C-244/06, Dynamic Medien Vertriebs GmbH v Avides
Media AG, THE COURT (Third Chamber),

Summary of the Judgment

Free movement of goods - Quantitative restrictions - Measures
having equivalent effect

(Art. 28 EC)

National rules which prohibit the sale and transfer by mail
order of image storage media which have not been examined
and classified by a competent national authority or by a
national voluntary self-regulatory body for the purposes of
protecting young persons and which do not bear a label from
that authority or body indicating the age from which they may
be viewed, does not constitute a selling arrangement which is
capable of hindering, directly or indirectly, actually or
potentially intra-Community trade, but a measure having
equivalent effect to quantitative restrictions within the
meaning of Article 28 EC and is, in principle, incompatible with
the obligations arising from that provision.

However, those rules may be compatible with that provision
provided that they do not go beyond what is necessary to attain
the objective of protecting children pursued by the Member
State concerned, as will be the case where the rules do not
preclude all forms of marketing of unchecked image storage
media and where it is permissible to import and sell such image
storage media to adults, while ensuring that children do not
have access to them. It could be otherwise only if it appears that
the procedure for examining, classifying and labelling image
storage media established by those rules is not easily accessible
or cannot be completed within a reasonable period or that the
decision of refusal cannot be open to challenge before the
courts.

(see paras 29, 32, 35, 42, 47-48, operative part)

C2298/07, Bundesverband der Verbraucherzentralen und
Verbraucherverbdnde - Verbraucherzentrale
Bundesverband eV v deutsche internet versicherung AG,

Summary of the Judgment

Approximation of laws - Electronic commerce - Directive
2000/31 - Supply of services via the internet

(European Parliament and Council Directive 2000/31, Art.

5(W(e)

Article 5(1)(c) of Directive 2000/31 on certain legal aspects of
information society services, in particular electronic
commerce, in the internal market must be interpreted as
meaning that a service provider is required to supply to
recipients of the service, before the conclusion of a contract
with them, in addition to its electronic mail address, other
information which allows the service provider to be contacted
rapidly and communicated with in a direct and effective

manner. That information does not necessarily have to be a
telephone number. That information may be in the form of an
electronic enquiry template through which the recipients of the
service can contact the service provider via the internet, to
whom the service provider replies by electronic mail except in
situations where a recipient of the service, who, after
contacting the service provider electronically, finds himself
without access to the electronic network, requests the latter to
provide access to another, non-electronic, means of
communication.

(see para. 40, operative part)

C-509/09 and C-161/10 (Joined Cases ) eDate Advertising
GmbH v X, Olivier Martinez, Robert Martinez v MGN Limited

Operative part of the judgment

1. Article 5(3) of Council Regulation (EC) No 44/2001 of 22
December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters
must be interpreted as meaning that, in the event of an alleged
infringement of personality rights by means of content placed
online on an internet website, the person who considers that
his rights have been infringed has the option of bringing an
action for liability, in respect of all the damage caused, either
before the courts of the Member State in which the publisher of
that content is established or before the courts of the Member
State in which the centre of his interests is based. That person
may also, instead of an action for liability in respect of all the
damage caused, bring his action before the courts of each
Member State in the territory of which content placed online is
or has been accessible. Those courts have jurisdiction only in
respect of the damage caused in the territory of the Member
State of the court seised.

2. Article 3 of Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular electronic
commerce, in the Internal Market ('Directive on electronic
commerce'), must be interpreted as not requiring transposition
in the form of a specific conflict-of-laws rule. Nevertheless, in
relation to the coordinated field, Member States must ensure
that, subject to the derogations authorised in accordance with
the conditions set out in Article 3(4) of Directive 2000/31, the
provider of an electronic commerce service is not made subject
to stricter requirements than those provided for by the
substantive law applicable in the Member State in which that
service provider is established.

C292/10, G v Cornelius de Visser,
Ruling:
1. In circumstances such as those in the main proceedings,

Article 4(1) of Council Regulation (EC) No 44/2001 of 22
December 2000 on jurisdiction and the recognition and
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enforcement of judgments in civil and commercial matters
must be interpreted as meaning that it does not preclude the
application of Article 5(3) of that Regulation to an action for
liability arising from the operation of an Internet site against a
defendant who is probably a European Union citizen but whose
whereabouts are unknown if the court seised of the case does
not hold firm evidence to support the conclusion that the
defendant is in fact domiciled outside the European Union.

2. European Union law must be interpreted as meaning that it
does not preclude the issue of judgment by default against a
defendant on whom, given that it is impossible to locate him,
the document instituting proceedings has been served by
public notice under national law, provided that the court seised
of the matter has first satisfied itself that all investigations
required by the principles of diligence and good faith have been
undertaken to trace the defendant.

3. European Union law must be interpreted as precluding
certification as a European Enforcement Order, within the
meaning of Regulation (EC) No 805/2004 of the European
Parliament and of the Council of 21 April 2004 creating a
European Enforcement Order for uncontested claims, of a
judgment by default issued against a defendant whose address
is unknown.

4. Article 3(1) and (2) of Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular electronic
commerce, in the Internal Market does not apply to a situation
where the place of establishment of the information society
services provider is unknown, since application of that
provision is subject to identification of the Member State in
whose territory the service provider in question is actually
established.

CR291/13 Sotiris Papasavvas v O Fileleftheros Dimosia
Etairia Ltd, Takis Kounnafi, Giorgos Sertis

Ruling:

1. Article 2(a) of Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular electronic
commerce, in the Internal Market (‘Directive on electronic
commerce’) must be interpreted as meaning that the concept of
‘information society services’, within the meaning of that
provision, covers the provision of online information services
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for which the service provider is remunerated, not by the
recipient, but by income generated by advertisements posted
on a website.

2. In a case such as that at issue in the main proceedings,
Directive 2000/31 does not preclude the application of rules of
civil liability for defamation.

3. The limitations of civil liability specified in Articles 12 to 14
of Directive 2000/31 do not apply to the case of a newspaper
publishing company which operates a website on which the
online version of a newspaper is posted, that company being,
moreover, remunerated by income generated by commercial
advertisements posted on that website, since it has knowledge
of the information posted and exercises control over that
information, whether or not access to that website is free of
charge.

4. The limitations of civil liability specified in Articles 12 to 14
of Directive 2000/31 are capable of applying in the context of
proceedings between individuals relating to civil liability for
defamation, where the conditions referred to in those articles
are satisfied.

5. Articles 12 to 14 of Directive 2000/31 do not allow
information society service providers to oppose the bringing of
legal proceedings for civil liability against them and,
consequently, the adoption of a prohibitory injunction by a
national court. The limitations of liability provided for in those
articles may be invoked by the provider in accordance with the
provisions of national law transposing them or, failing that, for
the purpose of an interpretation of that law in conformity with
the Directive. By contrast, in a case such as that in the main
proceedings, Directive 2000/31 cannot, in itself, create
obligations on the part of individuals and therefore cannot be
relied on against those individuals.

Cases of partial relevance published in other parts of the
reader:

C-322/01 - Deutscher Apothekerverband
C-244/06 - Dynamic Medien
C-275/06 - Promusicae

C-298/07 - Deutsche internet versicherung

Directive 2005/29/EC of the European Parliament and of the
Council of 11 May 2005 concerning unfair business-to-
consumer commercial practices in the internal market
("Unfair Commercial Practices Directive")

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 95 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and
Social Committee [1],

Acting in accordance with the procedure laid down in Article
251 of the Treaty [2],

Whereas:

(1) Article 153(1) and (3)(a) of the Treaty provides that the
Community is to contribute to the attainment of a high level of
consumer protection by the measures it adopts pursuant to
Article 95 thereof.

(2) In accordance with Article 14(2) of the Treaty, the internal
market comprises an area without internal frontiers in which
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the free movement of goods and services and freedom of
establishment are ensured. The development of fair
commercial practices within the area without internal frontiers
is vital for the promotion of the development of cross-border
activities.

(3) The laws of the Member States relating to unfair commercial
practices show marked differences which can generate
appreciable distortions of competition and obstacles to the
smooth functioning of the internal market. In the field of
advertising, Council Directive 84/450/EEC of 10 September
1984 concerning misleading and comparative advertising [3]
establishes minimum criteria for harmonising legislation on
misleading advertising, but does not prevent the Member
States from retaining or adopting measures which provide
more extensive protection for consumers. As a result, Member
States' provisions on misleading advertising diverge
significantly.

(4) These disparities cause uncertainty as to which national
rules apply to unfair commercial practices harming consumers’
economic interests and create many barriers affecting business
and consumers. These barriers increase the cost to business of
exercising internal market freedoms, in particular when
businesses wish to engage in cross border marketing,
advertising campaigns and sales promotions. Such barriers also
make consumers uncertain of their rights and undermine their
confidence in the internal market.

(5) In the absence of uniform rules at Community level,
obstacles to the free movement of services and goods across
borders or the freedom of establishment could be justified in
the light of the case-law of the Court of Justice of the European
Communities as long as they seek to protect recognised public
interest objectives and are proportionate to those objectives. In
view of the Community's objectives, as set out in the provisions
of the Treaty and in secondary Community law relating to
freedom of movement, and in accordance with the
Commission's policy on commercial communications as
indicated in the Communication from the Commission entitled
"The follow-up to the Green Paper on Commercial
Communications in the Internal Market", such obstacles should
be eliminated. These obstacles can only be eliminated by
establishing uniform rules at Community level which establish
a high level of consumer protection and by clarifying certain
legal concepts at Community level to the extent necessary for
the proper functioning of the internal market and to meet the
requirement of legal certainty.

(6) This Directive therefore approximates the laws of the
Member States on unfair commercial practices, including unfair
advertising, which directly harm consumers' economic
interests and thereby indirectly harm the economic interests of
legitimate competitors. In line with the principle of
proportionality, this Directive protects consumers from the
consequences of such unfair commercial practices where they
are material but recognises that in some cases the impact on
consumers may be negligible. It neither covers nor affects the
national laws on unfair commercial practices which harm only
competitors' economic interests or which relate to a
transaction between traders; taking full account of the principle
of subsidiarity, Member States will continue to be able to
regulate such practices, in conformity with Community law, if
they choose to do so. Nor does this Directive cover or affect the
provisions of Directive 84/450/EEC on advertising which
misleads business but which is not misleading for consumers
and on comparative advertising. Further, this Directive does
not affect accepted advertising and marketing practices, such as
legitimate product placement, brand differentiation or the
offering of incentives which may legitimately affect consumers'
perceptions of products and influence their behaviour without
impairing the consumer's ability to make an informed decision.
(7) This Directive addresses commercial practices directly
related to influencing consumers' transactional decisions in
relation to products. It does not address commercial practices
carried out primarily for other purposes, including for example
commercial communication aimed at investors, such as annual
reports and corporate promotional literature. It does not

address legal requirements related to taste and decency which
vary widely among the Member States. Commercial practices
such as, for example, commerecial solicitation in the streets, may
be undesirable in Member States for cultural reasons. Member
States should accordingly be able to continue to ban
commercial practices in their territory, in conformity with
Community law, for reasons of taste and decency even where
such practices do not limit consumers' freedom of choice. Full
account should be taken of the context of the individual case
concerned in applying this Directive, in particular the general
clauses thereof.

(8) This Directive directly protects consumer economic
interests from unfair business-to-consumer commercial
practices. Thereby, it also indirectly protects legitimate
businesses from their competitors who do not play by the rules
in this Directive and thus guarantees fair competition in fields
coordinated by it. It is understood that there are other
commercial practices which, although not harming consumers,
may hurt competitors and business customers. The
Commission should carefully examine the need for Community
action in the field of unfair competition beyond the remit of this
Directive and, if necessary, make a legislative proposal to cover
these other aspects of unfair competition.

(9) This Directive is without prejudice to individual actions
brought by those who have been harmed by an unfair
commercial practice. It is also without prejudice to Community
and national rules on contract law, on intellectual property
rights, on the health and safety aspects of products, on
conditions of establishment and authorisation regimes,
including those rules which, in conformity with Community
law, relate to gambling activities, and to Community
competition rules and the national provisions implementing
them. The Member States will thus be able to retain or
introduce restrictions and prohibitions of commercial practices
on grounds of the protection of the health and safety of
consumers in their territory wherever the trader is based, for
example in relation to alcohol, tobacco or pharmaceuticals.
Financial services and immovable property, by reason of their
complexity and inherent serious risks, necessitate detailed
requirements, including positive obligations on traders. For
this reason, in the field of financial services and immovable
property, this Directive is without prejudice to the right of
Member States to go beyond its provisions to protect the
economic interests of consumers. It is not appropriate to
regulate here the certification and indication of the standard of
fineness of articles of precious metal.

(10) Itis necessary to ensure that the relationship between this
Directive and existing Community law is coherent, particularly
where detailed provisions on unfair commercial practices
apply to specific sectors. This Directive therefore amends
Directive 84/450/EEC, Directive 97/7/EC of the European
Parliament and of the Council of 20 May 1997 on the protection
of consumers in respect of distance contracts [4], Directive
98/27/EC of the European Parliament and of the Council of 19
May 1998 on injunctions for the protection of consumers'
interests [5] and Directive 2002/65/EC of the European
Parliament and of the Council of 23 September 2002
concerning the distance marketing of consumer financial
services [6]. This Directive accordingly applies only in so far as
there are no specific Community law provisions regulating
specific aspects of unfair commercial practices, such as
information requirements and rules on the way the information
is presented to the consumer. It provides protection for
consumers where there is no specific sectoral legislation at
Community level and prohibits traders from creating a false
impression of the nature of products. This is particularly
important for complex products with high levels of risk to
consumers, such as certain financial services products. This
Directive consequently complements the Community acquis,
which is applicable to commercial practices harming
consumers' economic interests.

(11) The high level of convergence achieved by the
approximation of national provisions through this Directive
creates a high common level of consumer protection. This
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Directive establishes a single general prohibition of those
unfair commercial practices distorting consumers' economic
behaviour. It also sets rules on aggressive commercial
practices, which are currently not regulated at Community
level.

(12) Harmonisation will considerably increase legal certainty
for both consumers and business. Both consumers and business
will be able to rely on a single regulatory framework based on
clearly defined legal concepts regulating all aspects of unfair
commercial practices across the EU. The effect will be to
eliminate the barriers stemming from the fragmentation of the
rules on unfair commercial practices harming consumer
economic interests and to enable the internal market to be
achieved in this area.

(13) In order to achieve the Community's objectives through
the removal of internal market barriers, it is necessary to
replace Member States' existing, divergent general clauses and
legal principles. The single, common general prohibition
established by this Directive therefore covers unfair
commercial practices distorting consumers' economic
behaviour. In order to support consumer confidence the
general prohibition should apply equally to unfair commercial
practices which occur outside any contractual relationship
between a trader and a consumer or following the conclusion
of a contract and during its execution. The general prohibition
is elaborated by rules on the two types of commercial practices
which are by far the most common, namely misleading
commercial practices and aggressive commercial practices.
(14) It is desirable that misleading commercial practices cover
those practices, including misleading advertising, which by
deceiving the consumer prevent him from making an informed
and thus efficient choice. In conformity with the laws and
practices of Member States on misleading advertising, this
Directive classifies misleading practices into misleading actions
and misleading omissions. In respect of omissions, this
Directive sets out a limited number of key items of information
which the consumer needs to make an informed transactional
decision. Such information will not have to be disclosed in all
advertisements, but only where the trader makes an invitation
to purchase, which is a concept clearly defined in this Directive.
The full harmonisation approach adopted in this Directive does
not preclude the Member States from specifying in national law
the main characteristics of particular products such as, for
example, collectors' items or electrical goods, the omission of
which would be material when an invitation to purchase is
made. It is not the intention of this Directive to reduce
consumer choice by prohibiting the promotion of products
which look similar to other products unless this similarity
confuses consumers as to the commercial origin of the product
and is therefore misleading. This Directive should be without
prejudice to existing Community law which expressly affords
Member States the choice between several regulatory options
for the protection of consumers in the field of commercial
practices. In particular, this Directive should be without
prejudice to Article 13(3) of Directive 2002/58/EC of the
European Parliament and of the Council of 12 July 2002
concerning the processing of personal data and the protection
of privacy in the electronic communications sector [7].

(15) Where Community law sets out information requirements
in relation to commercial communication, advertising and
marketing that information is considered as material under this
Directive. Member States will be able to retain or add
information requirements relating to contract law and having
contract law consequences where this is allowed by the
minimum clauses in the existing Community law instruments.
A non-exhaustive list of such information requirements in the
acquis is contained in Annex II. Given the full harmonisation
introduced by this Directive only the information required in
Community law is considered as material for the purpose of
Article 7(5) thereof. Where Member States have introduced
information requirements over and above what is specified in
Community law, on the basis of minimum clauses, the omission
of that extra information will not constitute a misleading
omission under this Directive. By contrast Member States will
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be able, when allowed by the minimum clauses in Community
law, to maintain or introduce more stringent provisions in
conformity with Community law so as to ensure a higher level
of protection of consumers' individual contractual rights.

(16) The provisions on aggressive commercial practices should
cover those practices which significantly impair the consumer's
freedom of choice. Those are practices using harassment,
coercion, including the use of physical force, and undue
influence.

(17) It is desirable that those commercial practices which are
in all circumstances unfair be identified to provide greater legal
certainty. Annex | therefore contains the full list of all such
practices. These are the only commercial practices which can
be deemed to be unfair without a case-by-case assessment
against the provisions of Articles 5 to 9. The list may only be
modified by revision of the Directive.

(18) It is appropriate to protect all consumers from unfair
commercial practices; however the Court of Justice has found it
necessary in adjudicating on advertising cases since the
enactment of Directive 84/450/EEC to examine the effect on a
notional, typical consumer. In line with the principle of
proportionality, and to permit the effective application of the
protections contained in it, this Directive takes as a benchmark
the average consumer, who is reasonably well-informed and
reasonably observant and circumspect, taking into account
social, cultural and linguistic factors, as interpreted by the
Court of Justice, but also contains provisions aimed at
preventing the exploitation of consumers whose characteristics
make them particularly vulnerable to unfair commercial
practices. Where a commercial practice is specifically aimed at
a particular group of consumers, such as children, it is desirable
that the impact of the commercial practice be assessed from the
perspective of the average member of that group. It is therefore
appropriate to include in the list of practices which are in all
circumstances unfair a provision which, without imposing an
outright ban on advertising directed at children, protects them
from direct exhortations to purchase. The average consumer
test is not a statistical test. National courts and authorities will
have to exercise their own faculty of judgement, having regard
to the case-law of the Court of Justice, to determine the typical
reaction of the average consumer in a given case.

(19) Where certain characteristics such as age, physical or
mental infirmity or credulity make consumers particularly
susceptible to a commercial practice or to the underlying
product and the economic behaviour only of such consumers is
likely to be distorted by the practice in a way that the trader can
reasonably foresee, it is appropriate to ensure that they are
adequately protected by assessing the practice from the
perspective of the average member of that group.

(20) It is appropriate to provide a role for codes of conduct,
which enable traders to apply the principles of this Directive
effectively in specific economic fields. In sectors where there
are specific mandatory requirements regulating the behaviour
oftraders, it is appropriate that these will also provide evidence
as to the requirements of professional diligence in that sector.
The control exercised by code owners at national or
Community level to eliminate unfair commercial practices may
avoid the need for recourse to administrative or judicial action
and should therefore be encouraged. With the aim of pursuing
a high level of consumer protection, consumers' organisations
could be informed and involved in the drafting of codes of
conduct.

(21) Persons or organisations regarded under national law as
having a legitimate interest in the matter must have legal
remedies for initiating proceedings against unfair commercial
practices, either before a court or before an administrative
authority which is competent to decide upon complaints or to
initiate appropriate legal proceedings. While it is for national
law to determine the burden of proof, it is appropriate to enable
courts and administrative authorities to require traders to
produce evidence as to the accuracy of factual claims they have
made.

(22) It is necessary that Member States lay down penalties for
infringements of the provisions of this Directive and they must
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ensure that these are enforced. The penalties must be effective,
proportionate and dissuasive.

(23) Since the objectives of this Directive, namely to eliminate
the barriers to the functioning of the internal market
represented by national laws on unfair commercial practices
and to provide a high common level of consumer protection, by
approximating the laws, Regulations and administrative
provisions of the Member States on unfair commercial
practices, cannot be sufficiently achieved by the Member States
and can therefore be better achieved at Community level, the
Community may adopt measures, in accordance with the
principle of subsidiarity as set out in Article 5 of the Treaty. In
accordance with the principle of proportionality, as set out in
that Article, this Directive does not go beyond what is necessary
in order to eliminate the internal market barriers and achieve a
high common level of consumer protection.

(24) It is appropriate to review this Directive to ensure that
barriers to the internal market have been addressed and a high
level of consumer protection achieved. The review could lead
to a Commission proposal to amend this Directive, which may
include a limited extension to the derogation in Article 3(5),
and/or amendments to other consumer protection legislation
reflecting the Commission's Consumer Policy Strategy
commitment to review the existing acquis in order to achieve a
high, common level of consumer protection.

(25) This Directive respects the fundamental rights and
observes the principles recognised in particular by the Charter
of Fundamental Rights of the European Union,

HAVE ADOPTED THIS DIRECTIVE:
CHAPTER 1
GENERAL PROVISIONS

Article 1

Purpose

The purpose of this Directive is to contribute to the proper
functioning of the internal market and achieve a high level of
consumer protection by approximating the laws, Regulations
and administrative provisions of the Member States on unfair
commercial practices harming consumers' economic interests.

Article 2

Definitions

For the purposes of this Directive:

(a) "consumer" means any natural person who, in commercial
practices covered by this Directive, is acting for purposes which
are outside his trade, business, craft or profession;

(b) "trader” means any natural or legal person who, in
commercial practices covered by this Directive, is acting for
purposes relating to his trade, business, craft or profession and
anyone acting in the name of or on behalf of a trader;

(c) "product” means any goods or service including immovable
property, rights and obligations;

(d) "business-to-consumer commercial practices" (hereinafter
also referred to as commercial practices) means any act,
omission, course of conduct or representation, commercial
communication including advertising and marketing, by a
trader, directly connected with the promotion, sale or supply of
a product to consumers;

(e) "to materially distort the economic behaviour of
consumers" means using a commercial practice to appreciably
impair the consumer's ability to make an informed decision,
thereby causing the consumer to take a transactional decision
that he would not have taken otherwise;

(f) "code of conduct” means an agreement or set of rules not
imposed by law, Regulation or administrative provision of a
Member State which defines the behaviour of traders who
undertake to be bound by the code in relation to one or more
particular commercial practices or business sectors;

(g) "code owner" means any entity, including a trader or group
of traders, which is responsible for the formulation and revision
of a code of conduct and/or for monitoring compliance with the
code by those who have undertaken to be bound by it;

(h) "professional diligence" means the standard of special skill
and care which a trader may reasonably be expected to exercise
towards consumers, commensurate with honest market
practice and/or the general principle of good faith in the
trader's field of activity;

(i) ‘invitation to purchase” means a commercial
communication which indicates characteristics of the product
and the price in a way appropriate to the means of the
commercial communication used and thereby enables the
consumer to make a purchase;

(j) "undue influence" means exploiting a position of power in
relation to the consumer so as to apply pressure, even without
using or threatening to use physical force, in a way which
significantly limits the consumer's ability to make an informed
decision;

(k) "transactional decision" means any decision taken by a
consumer concerning whether, how and on what terms to
purchase, make payment in whole or in part for, retain or
dispose of a product or to exercise a contractual right in relation
to the product, whether the consumer decides to act or to
refrain from acting;

(1) "regulated profession" means a professional activity or a
group of professional activities, access to which or the pursuit
of which, or one of the modes of pursuing which, is conditional,
directly or indirectly, upon possession of specific professional
qualifications, pursuant to laws, Regulations or administrative
provisions.

Article 3

Scope

1. This Directive shall apply to unfair business-to-consumer
commercial practices, as laid down in Article 5, before, during
and after a commercial transaction in relation to a product.

2. This Directive is without prejudice to contract law and, in
particular, to the rules on the validity, formation or effect of a
contract.

3. This Directive is without prejudice to Community or national
rules relating to the health and safety aspects of products.

4. In the case of conflict between the provisions of this Directive
and other Community rules regulating specific aspects of unfair
commercial practices, the latter shall prevail and apply to those
specific aspects.

5. For a period of six years from 12 June 2007, Member States
shall be able to continue to apply national provisions within the
field approximated by this Directive which are more restrictive
or prescriptive than this Directive and which implement
Directives containing minimum harmonisation clauses. These
measures must be essential to ensure that consumers are
adequately protected against unfair commercial practices and
must be proportionate to the attainment of this objective. The
review referred to in Article 18 may, if considered appropriate,
include a proposal to prolong this derogation for a further
limited period.

6. Member States shall notify the Commission without delay of
any national provisions applied on the basis of paragraph 5.

7. This Directive is without prejudice to the rules determining
the jurisdiction of the courts.

8. This Directive is without prejudice to any conditions of
establishment or of authorisation regimes, or to the
deontological codes of conduct or other specific rules governing
regulated professions in order to uphold high standards of
integrity on the part of the professional, which Member States
may, in conformity with Community law, impose on
professionals.

9. In relation to "financial services", as defined in Directive
2002/65/EC, and immovable property, Member States may
impose requirements which are more restrictive or
prescriptive than this Directive in the field which it
approximates.

10. This Directive shall not apply to the application of the laws,
Regulations and administrative provisions of Member States
relating to the certification and indication of the standard of
fineness of articles of precious metal.
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Article 4

Internal market

Member States shall neither restrict the freedom to provide
services nor restrict the free movement of goods for reasons
falling within the field approximated by this Directive.

CHAPTER 2
UNFAIR COMMERCIAL PRACTICES

Article 5

Prohibition of unfair commercial practices

1. Unfair commercial practices shall be prohibited.

2. A commercial practice shall be unfair if:

(a) itis contrary to the requirements of professional diligence,

and

(b) it materially distorts or is likely to materially distort the
economic behaviour with regard to the product of the average
consumer whom it reaches or to whom it is addressed, or of the
average member of the group when a commercial practice is
directed to a particular group of consumers.

3. Commercial practices which are likely to materially distort
the economic behaviour only of a clearly identifiable group of
consumers who are particularly vulnerable to the practice or
the underlying product because of their mental or physical
infirmity, age or credulity in a way which the trader could
reasonably be expected to foresee, shall be assessed from the
perspective of the average member of that group. This is
without prejudice to the common and legitimate advertising
practice of making exaggerated statements or statements
which are not meant to be taken literally.

4. In particular, commerecial practices shall be unfair which:

(a) are misleading as set out in Articles 6 and 7,

or

(b) are aggressive as set out in Articles 8 and 9.

5. Annex | contains the list of those commercial practices which
shallin all circumstances be regarded as unfair. The same single
list shall apply in all Member States and may only be modified
by revision of this Directive.

Section 1

Misleading commerecial practices

Article 6

Misleading actions

1. A commercial practice shall be regarded as misleading if it
contains false information and is therefore untruthful or in any
way, including overall presentation, deceives or is likely to
deceive the average consumer, even if the information is
factually correct, in relation to one or more of the following
elements, and in either case causes or is likely to cause him to
take a transactional decision that he would not have taken
otherwise:

(a) the existence or nature of the product;

(b) the main characteristics of the product, such as its
availability, benefits, risks, execution, composition, accessories,
after-sale customer assistance and complaint handling, method
and date of manufacture or provision, delivery, fitness for
purpose, usage, quantity, specification, geographical or
commercial origin or the results to be expected from its use, or
the results and material features of tests or checks carried out
on the product;

(c) the extent of the trader's commitments, the motives for the
commercial practice and the nature of the sales process, any
statement or symbol in relation to direct or indirect
sponsorship or approval of the trader or the product;

(d) the price or the manner in which the price is calculated, or
the existence of a specific price advantage;

(e) the need for a service, part, replacement or repair;

(f) the nature, attributes and rights of the trader or his agent,
such as his identity and assets, his qualifications, status,
approval, affiliation or connection and ownership of industrial,
commercial or intellectual property rights or his awards and
distinctions;

(g) the consumer's rights, including the right to replacement or
reimbursement under Directive 1999/44/EC of the European

Parliament and of the Council of 25 May 1999 on certain
aspects of the sale of consumer goods and associated
guarantees [8], or the risks he may face.

2. A commercial practice shall also be regarded as misleading if,
in its factual context, taking account of all its features and
circumstances, it causes or is likely to cause the average
consumer to take a transactional decision that he would not
have taken otherwise, and it involves:

(@) any marketing of a product, including comparative
advertising, which creates confusion with any products,
trademarks, trade names or other distinguishing marks of a
competitor;

(b) non-compliance by the trader with commitments contained
in codes of conduct by which the trader has undertaken to be
bound, where:

(i) the commitment is not aspirational but is firm and is capable
of being verified,

and

(ii) the trader indicates in a commercial practice that he is
bound by the code.

Article 7

Misleading omissions

1. A commercial practice shall be regarded as misleading if, in
its factual context, taking account of all its features and
circumstances and the limitations of the communication
medium, it omits material information that the average
consumer needs, according to the context, to take an informed
transactional decision and thereby causes or is likely to cause
the average consumer to take a transactional decision that he
would not have taken otherwise.

2. It shall also be regarded as a misleading omission when,
taking account of the matters described in paragraph 1, a trader
hides or provides in an unclear, unintelligible, ambiguous or
untimely manner such material information as referred to in
that paragraph or fails to identify the commercial intent of the
commercial practice if not already apparent from the context,
and where, in either case, this causes or is likely to cause the
average consumer to take a transactional decision that he
would not have taken otherwise.

3. Where the medium used to communicate the commercial
practice imposes limitations of space or time, these limitations
and any measures taken by the trader to make the information
available to consumers by other means shall be taken into
account in deciding whether information has been omitted.

4. In the case of an invitation to purchase, the following
information shall be regarded as material, if not already
apparent from the context:

(a) the main characteristics of the product, to an extent
appropriate to the medium and the product;

(b) the geographical address and the identity of the trader, such
as his trading name and, where applicable, the geographical
address and the identity of the trader on whose behalf he is
acting;

(c) the price inclusive of taxes, or where the nature of the
product means that the price cannot reasonably be calculated
in advance, the manner in which the price is calculated, as well
as, where appropriate, all additional freight, delivery or postal
charges or, where these charges cannot reasonably be
calculated in advance, the fact that such additional charges may
be payable;

(d) the arrangements for payment, delivery, performance and
the complaint handling policy, if they depart from the
requirements of professional diligence;

(e) for products and transactions involving a right of
withdrawal or cancellation, the existence of such a right.

5. Information requirements established by Community law in
relation to commercial communication including advertising or
marketing, a non-exhaustive list of which is contained in Annex
11, shall be regarded as material.

Section 2

Aggressive commercial practices

Article 8

Aggressive commercial practices
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A commercial practice shall be regarded as aggressive if, in its
factual context, taking account of all its features and
circumstances, by harassment, coercion, including the use of
physical force, or undue influence, it significantly impairs or is
likely to significantly impair the average consumer's freedom of
choice or conduct with regard to the product and thereby
causes him or is likely to cause him to take a transactional
decision that he would not have taken otherwise.

Article 9

Use of harassment, coercion and undue influence

In determining whether a commercial practice uses
harassment, coercion, including the use of physical force, or
undue influence, account shall be taken of:

(a) its timing, location, nature or persistence;

(b) the use of threatening or abusive language or behaviour;
(c) the exploitation by the trader of any specific misfortune or
circumstance of such gravity as to impair the consumer's
judgement, of which the trader is aware, to influence the
consumer's decision with regard to the product;

(d) any onerous or disproportionate non-contractual barriers
imposed by the trader where a consumer wishes to exercise
rights under the contract, including rights to terminate a
contract or to switch to another product or another trader;

(e) any threat to take any action that cannot legally be taken.
CHAPTER 3

CODES OF CONDUCT

Article 10

Codes of conduct

This Directive does not exclude the control, which Member
States may encourage, of unfair commercial practices by code
owners and recourse to such bodies by the persons or
organisations referred to in Article 11 if proceedings before
such bodies are in addition to the court or administrative
proceedings referred to in that Article.

Recourse to such control bodies shall never be deemed the
equivalent of foregoing a means of judicial or administrative
recourse as provided for in Article 11.

CHAPTER 4

FINAL PROVISIONS

Article 11

Enforcement

1. Member States shall ensure that adequate and effective
means exist to combat unfair commerecial practices in order to
enforce compliance with the provisions of this Directive in the
interest of consumers.

Such means shall include legal provisions under which persons
or organisations regarded under national law as having a
legitimate interest in combating unfair commercial practices,
including competitors, may:

(a) take legal action against such unfair commercial practices;
and/or

(b) bring such unfair commercial practices before an
administrative authority competent either to decide on
complaints or to initiate appropriate legal proceedings.

It shall be for each Member State to decide which of these
facilities shall be available and whether to enable the courts or
administrative authorities to require prior recourse to other
established means of dealing with complaints, including those
referred to in Article 10. These facilities shall be available
regardless of whether the consumers affected are in the
territory of the Member State where the trader is located or in
another Member State.

It shall be for each Member State to decide:

(a) whether these legal facilities may be directed separately or
jointly against a number of traders from the same economic
sector;

and

(b) whether these legal facilities may be directed against a code
owner where the relevant code promotes non-compliance with
legal requirements.

2. Under the legal provisions referred to in paragraph 1,
Member States shall confer upon the courts or administrative
authorities powers enabling them, in cases where they deem

such measures to be necessary taking into account all the
interests involved and in particular the public interest:

(a) to order the cessation of, or to institute appropriate legal
proceedings for an order for the cessation of, unfair commercial
practices;

or

(b) if the unfair commercial practice has not yet been carried
out but is imminent, to order the prohibition of the practice, or
to institute appropriate legal proceedings for an order for the
prohibition of the practice,

even without proof of actual loss or damage or of intention or
negligence on the part of the trader.

Member States shall also make provision for the measures
referred to in the first subparagraph to be taken under an
accelerated procedure:

- either with interim effect,

or

- with definitive effect,

on the understanding that it is for each Member State to decide
which of the two options to select.

Furthermore, Member States may confer upon the courts or
administrative authorities powers enabling them, with a view
to eliminating the continuing effects of unfair commercial
practices the cessation of which has been ordered by a final
decision:

(a) to require publication of that decision in full or in part and
in such form as they deem adequate;

(b) to require in addition the publication of a corrective
statement.

3. The administrative authorities referred to in paragraph 1
must:

(a) be composed so as not to cast doubt on their impartiality;
(b) have adequate powers, where they decide on complaints, to
monitor and enforce the observance of their decisions
effectively;

(c) normally give reasons for their decisions.

Where the powers referred to in paragraph 2 are exercised
exclusively by an administrative authority, reasons for its
decisions shall always be given. Furthermore, in this case,
provision must be made for procedures whereby improper or
unreasonable exercise of its powers by the administrative
authority or improper or unreasonable failure to exercise the
said powers can be the subject of judicial review.

Article 12

Courts and administrative authorities: substantiation of claims
Member States shall confer upon the courts or administrative
authorities powers enabling them in the civil or administrative
proceedings provided for in Article 11:

(a) to require the trader to furnish evidence as to the accuracy
of factual claims in relation to a commercial practice if, taking
into account the legitimate interest of the trader and any other
party to the proceedings, such a requirement appears
appropriate on the basis of the circumstances of the particular
case;

and

(b) to consider factual claims as inaccurate if the evidence
demanded in accordance with (a) is not furnished or is deemed
insufficient by the court or administrative authority.

Article 13

Penalties

Member States shall lay down penalties for infringements of
national provisions adopted in application of this Directive and
shall take all necessary measures to ensure that these are
enforced. These penalties must be effective, proportionate and
dissuasive.

Article 14

Amendments to Directive 84/450/EEC

Directive 84/450/EEC is hereby amended as follows:

1. Article 1 shall be replaced by the following:

"Article 1

The purpose of this Directive is to protect traders against
misleading advertising and the unfair consequences thereof
and to lay down the conditions under which comparative
advertising is permitted.”
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2.1in Article 2:

- point 3 shall be replaced by the following:

"3."trader" means any natural or legal person who is acting for
purposes relating to his trade, craft, business or profession and
any one acting in the name of or on behalf of a trader.”

- the following point shall be added:

"4, "code owner" means any entity, including a trader or group
of traders, which is responsible for the formulation and revision
of a code of conduct and/or for monitoring compliance with the
code by those who have undertaken to be bound by it."

3. Article 3a shall be replaced by the following:

"Article 3a

1. Comparative advertising shall, as far as the comparison is
concerned, be permitted when the following conditions are
met:

(a) it is not misleading within the meaning of Articles 2(2), 3
and 7(1) of this Directive or Articles 6 and 7 of Directive
2005/29/EC of the European Parliament and of the Council of
11 May 2005 concerning unfair business-to-consumer
commercial practices in the internal market [];

(b) it compares goods or services meeting the same needs or
intended for the same purpose;

(c) it objectively compares one or more material, relevant,
verifiable and representative features of those goods and
services, which may include price;

(d) it does not discredit or denigrate the trade marks, trade
names, other distinguishing marks, goods, services, activities,
or circumstances of a competitor;

(e) for products with designation of origin, it relates in each
case to products with the same designation;

(f) it does not take unfair advantage of the reputation of a trade
mark, trade name or other distinguishing marks of a competitor
or of the designation of origin of competing products;

(g) it does not present goods or services as imitations or
replicas of goods or services bearing a protected trade mark or
trade name;

(h) it does not create confusion among traders, between the
advertiser and a competitor or between the advertiser's trade
marks, trade names, other distinguishing marks, goods or
services and those of a competitor.

4. Article 4(1) shall be replaced by the following:

"1. Member States shall ensure that adequate and effective
means exist to combat misleading advertising in order to
enforce compliance with the provisions on comparative
advertising in the interest of traders and competitors. Such
means shall include legal provisions under which persons or
organisations regarded under national law as having a
legitimate interest in combating misleading advertising or
regulating comparative advertising may:

(a) take legal action against such advertising;

or

(b) bring such advertising before an administrative authority
competent either to decide on complaints or to initiate
appropriate legal proceedings.

It shall be for each Member State to decide which of these
facilities shall be available and whether to enable the courts or
administrative authorities to require prior recourse to other
established means of dealing with complaints, including those
referred to in Article 5.

It shall be for each Member State to decide:

(a) whether these legal facilities may be directed separately or
jointly against a number of traders from the same economic
sector;

and

(b) whether these legal facilities may be directed against a code
owner where the relevant code promotes non-compliance with
legal requirements."

5. Article 7(1) shall be replaced by the following:
"1. This Directive shall not preclude Member States from
retaining or adopting provisions with a view to ensuring more
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extensive protection, with regard to misleading advertising, for
traders and competitors."

Article 15

Amendments to Directives 97 /7 /EC and 2002 /65/EC

1. Article 9 of Directive 97/7/EC shall be replaced by the
following:

"Article 9

Inertia selling

Given the prohibition of inertia selling practices laid down in
Directive 2005/29/EC of 11 May 20050f the European
Parliament and of the Council concerning unfair business-to-
consumer commercial practices in the internal market [],
Member States shall take the measures necessary to exempt the
consumer from the provision of any consideration in cases of
unsolicited supply, the absence of a response not constituting
consent.

2. Article 9 of Directive 2002/65/EC shall be replaced by the
following:

"Article 9

Given the prohibition of inertia selling practices laid down in
Directive 2005/29/EC of 11 May 2005 of the European
Parliament and of the Council concerning unfair business-to-
consumer commercial practices in the internal market [] and
without prejudice to the provisions of Member States'
legislation on the tacit renewal of distance contracts, when such
rules permit tacit renewal, Member States shall take measures
to exempt the consumer from any obligation in the event of
unsolicited supplies, the absence of a reply not constituting
consent.

Article 16

Amendments to Directive 98/27/EC and Regulation (EC) No
2006/2004

1. In the Annex to Directive 98/27/EC, point 1 shall be replaced
by the following:

"1. Directive 2005/29/EC of the European Parliament and of
the Council of 11 May 2005 concerning unfair business-to-
consumer commercial practices in the internal market (O] L
149, 11.6.2005, p. 22)."

2. In the Annex to Regulation (EC) No 2006/2004 of the
European Parliament and of the Council of 27 October 2004 on
cooperation between national authorities responsible for the
enforcement of the consumer protection law (the Regulation on
consumer protection cooperation) [12] the following point
shall be added:

"16. Directive 2005/29/EC of the European Parliament and of
the Council of 11 May 2005 concerning unfair business-to-
consumer commercial practices in the internal market (O] L
149, 11.6.2005, p. 22)."

Article 17

Information

Member States shall take appropriate measures to inform
consumers of the national law transposing this Directive and
shall, where appropriate, encourage traders and code owners
to inform consumers of their codes of conduct.

Article 18

Review

1. By 12 June 2011 the Commission shall submit to the
European Parliament and the Council a comprehensive report
on the application of this Directive, in particular of Articles 3(9)
and 4 and Annex I, on the scope for further harmonisation and
simplification of Community law relating to consumer
protection, and, having regard to Article 3(5), on any measures
that need to be taken at Community level to ensure that
appropriate levels of consumer protection are maintained. The
report shall be accompanied, if necessary, by a proposal to
revise this Directive or other relevant parts of Community law.
2. The European Parliament and the Council shall endeavour to
act, in accordance with the Treaty, within two years of the
presentation by the Commission of any proposal submitted
under paragraph 1.

Article 19

Transposition

Member States shall adopt and publish the laws, Regulations
and administrative provisions necessary to comply with this
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Directive by 12 June 2007. They shall forthwith inform the
Commission thereof and inform the Commission of any
subsequent amendments without delay.

They shall apply those measures by 12 December 2007. When
Member States adopt those measures, they shall contain a
reference to this Directive or be accompanied by such a
reference on the occasion of their official publication. Member
States shall determine how such reference is to be made.
Article 20

Entry into force

This Directive shall enter into force on the day following its
publication in the Official Journal of the European Union.
Article 21

Addressees

This Directive is addressed to the Member States.

Done at Strasbourg, 11 May 2005.

For the European Parliament

The President

]. P. Borrell Fontelles

For the Council

The President

N. Schmit

[1] 0] C 108, 30.4.2004, p. 81.

[2] Opinion of the European Parliament of 20 April 2004 (O] C
104 E, 30.4.2004, p. 260), Council Common Position of 15
November 2004 (O] C 38 E, 15.2.2005, p. 1), Position of the
European Parliament of 24 February 2005 (not yet published
in the Official Journal) and Council Decision of 12 April 2005.
[3]0J L 250,19.9.1984, p. 17. Directive as amended by Directive
97/55/EC of the European Parliament and of the Council (O] L
290, 23.10.1997, p. 18).

[4] O] L 144, 4.6.1997, p. 19. Directive as amended by Directive
2002/65/EC (0] L 271, 9.10.2002, p. 16).

[5] O] L 166, 11.6.1998, p. 51. Directive as last amended by
Directive 2002/65/EC.

[6] OJ L 271,9.10.2002, p. 16.

[7]1 OJ L 201, 31.7.2002, p. 37.

[8] 0J L 171,7.7.1999, p. 12.

[10J L 149,11.6.2005, p. 22.";

[10J L 149,11.6.2005, p. 22.";

[10J L 149,11.6.2005, p. 22."

[12] O L 364, 9.12.2004, p. 1.
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ANNEX

COMMERCIAL  PRACTICES WHICH ARE IN ALL
CIRCUMSTANCES CONSIDERED UNFAIR

Misleading commercial practices

1. Claiming to be a signatory to a code of conduct when the
trader is not.

2. Displaying a trust mark, quality mark or equivalent without
having obtained the necessary authorisation.

3. Claiming that a code of conduct has an endorsement from a
public or other body which it does not have.

4. Claiming that a trader (including his commercial practices)
or a product has been approved, endorsed or authorised by a
public or private body when he/it has not or making such a
claim without complying with the terms of the approval,
endorsement or authorisation.

5. Making an invitation to purchase products at a specified price
without disclosing the existence of any reasonable grounds the
trader may have for believing that he will not be able to offer
for supply or to procure another trader to supply, those
products or equivalent products at that price for a period that
is, and in quantities that are, reasonable having regard to the
product, the scale of advertising of the product and the price
offered (bait advertising).

6. Making an invitation to purchase products at a specified price
and then:

(a) refusing to show the advertised item to consumers;

or

(b) refusing to take orders for it or deliver it within a reasonable
time;

or

(c) demonstrating a defective sample of it,

with the intention of promoting a different product (bait and
switch)

7. Falsely stating that a product will only be available for a very
limited time, or that it will only be available on particular terms
for a very limited time, in order to elicit an immediate decision
and deprive consumers of sufficient opportunity or time to
make an informed choice.

8. Undertaking to provide after-sales service to consumers with
whom the trader has communicated prior to a transaction in a
language which is not an official language of the Member State
where the trader is located and then making such service
available only in another language without clearly disclosing
this to the consumer before the consumer is committed to the
transaction.

9. Stating or otherwise creating the impression that a product
can legally be sold when it cannot.

10. Presenting rights given to consumers in law as a distinctive
feature of the trader's offer.

11. Using editorial content in the media to promote a product
where a trader has paid for the promotion without making that
clear in the content or by images or sounds clearly identifiable
by the consumer (advertorial). This is without prejudice to
Council Directive 89/552/EEC [1].

12. Making a materially inaccurate claim concerning the nature
and extent of the risk to the personal security of the consumer
or his family if the consumer does not purchase the product.
13. Promoting a product similar to a product made by a
particular manufacturer in such a manner as deliberately to
mislead the consumer into believing that the product is made
by that same manufacturer when it is not.

14. Establishing, operating or promoting a pyramid
promotional scheme where a consumer gives consideration for
the opportunity to receive compensation that is derived
primarily from the introduction of other consumers into the
scheme rather than from the sale or consumption of products.
15. Claiming that the trader is about to cease trading or move
premises when he is not.

16. Claiming that products are able to facilitate winning in
games of chance.

17. Falsely claiming that a product is able to cure illnesses,
dysfunction or malformations.

18. Passing on materially inaccurate information on market
conditions or on the possibility of finding the product with the
intention of inducing the consumer to acquire the product at
conditions less favourable than normal market conditions.

19. Claiming in a commercial practice to offer a competition or
prize promotion without awarding the prizes described or a
reasonable equivalent.

20. Describing a product as "gratis", "free", "without charge” or
similar if the consumer has to pay anything other than the
unavoidable cost of responding to the commercial practice and
collecting or paying for delivery of the item.

21. Including in marketing material an invoice or similar
document seeking payment which gives the consumer the
impression that he has already ordered the marketed product
when he has not.

22. Falsely claiming or creating the impression that the trader
is not acting for purposes relating to his trade, business, craft or
profession, or falsely representing oneself as a consumer.

23. Creating the false impression that after-sales service in
relation to a product is available in a Member State other than
the one in which the product is sold.

Aggressive commercial practices

24. Creating the impression that the consumer cannot leave the
premises until a contract is formed.

25. Conducting personal visits to the consumer's home ignoring
the consumer's request to leave or not to return except in
circumstances and to the extent justified, under national law, to
enforce a contractual obligation.

26. Making persistent and unwanted solicitations by telephone,
fax, e-mail or other remote media except in circumstances and
to the extent justified under national law to enforce a
contractual obligation. This is without prejudice to Article 10 of
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Directive 97/7/EC and Directives and
2002/58/EC.

27. Requiring a consumer who wishes to claim on an insurance
policy to produce documents which could not reasonably be
considered relevant as to whether the claim was valid, or failing
systematically to respond to pertinent correspondence, in
order to dissuade a consumer from exercising his contractual
rights.

28. Including in an advertisement a direct exhortation to
children to buy advertised products or persuade their parents
or other adults to buy advertised products for them. This
provision is without prejudice to Article 16 of Directive
89/552/EEC on television broadcasting.

29. Demanding immediate or deferred payment for or the
return or safekeeping of products supplied by the trader, but
not solicited by the consumer except where the product is a
substitute supplied in conformity with Article 7(3) of Directive
97/7/EC (inertia selling).

30. Explicitly informing a consumer that if he does not buy the
product or service, the trader's job or livelihood will be in
jeopardy.

31. Creating the false impression that the consumer has already
won, will win, or will on doing a particular act win, a prize or
other equivalent benefit, when in fact either:

- there is no prize or other equivalent benefit,

or

- taking any action in relation to claiming the prize or other
equivalent benefit is subject to the consumer paying money or
incurring a cost.

[1] Council Directive 89/552/EEC of 3 October 1989 on the
coordination of certain provisions laid down by Law,
Regulation or Administrative Action in Member States
concerning the pursuit of television broadcasting activities (O]
L 298, 17.10.1989, p. 23). Directive as amended by Directive
97/36/EC of the European Parliament and of the Council (O] L
202, 30.7.1997, p. 60).

[2] Directive 95/46/EC of the European Parliament and of the
Council of 24 October 1995 on the protection of individuals
with regard to the processing of personal data and on the free
movement of such data (0] L 281, 23.11.1995, p. 31). Directive
as amended by Regulation (EC) No 1882/2003 (O] L 284,
31.10.2003, p. 1).

95/46/EC  [2]

20050511

ANNEXIT

COMMUNITY LAW PROVISIONS SETTING OUT RULES FOR
ADVERTISING AND COMMERCIAL COMMUNICATION

Articles 4 and 5 of Directive 97/7/EC

Article 3 of Council Directive 90/314/EEC of 13 June 1990 on
package travel, package holidays and package tours [1]

Article 3(3) of Directive 94/47 /EC of the European Parliament
and of the Council of 26 October 1994 on the protection of
purchasers in respect of certain aspects of contracts relating to
the purchase of a right to use immovable properties on a
timeshare basis [2]

Article 3(4) of Directive 98/6/EC of the European Parliament
and of the Council of 16 February 1998 on consumer protection
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in the indication of the prices of products offered to consumers
(3]

Articles 86 to 100 of Directive 2001/83/EC of the European
Parliament and of the Council of 6 November 2001 on the
Community code relating to medicinal products for human use
(4]

Articles 5 and 6 of Directive 2000/31/EC of the European
Parliament and of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular electronic
commerce, in the Internal Market (Directive on electronic
commerce) [5]

Article 1(d) of Directive 98/7/EC of the European Parliament
and of the Council of 16 February 1998 amending Council
Directive 87/102/EEC for the approximation of the laws,
Regulations and administrative provisions of the Member
States concerning consumer credit [6]

Articles 3 and 4 of Directive 2002/65/EC

Article 1(9) of Directive 2001/107/EC of the European
Parliament and of the Council of 21 January 2002 amending
Council Directive 85/611/EEC on the coordination of laws,
Regulations and administrative provisions relating to
undertakings for collective investment in transferable
securities (UCITS) with a view to regulating management
companies and simplified prospectuses [7]

Articles 12 and 13 of Directive 2002/92/EC of the European
Parliament and of the Council of 9 December 2002 on insurance
mediation [8]

Article 36 of Directive 2002 /83 /EC of the European Parliament
and of the Council of 5 November 2002 concerning life
assurance [9]

Article 19 of Directive 2004 /39/EC of the European Parliament
and of the Council of 21 April 2004 on markets in financial
instruments [10]

Articles 31 and 43 of Council Directive 92/49/EEC of 18 June
1992 on the coordination of laws, Regulations and
administrative provisions relating to direct insurance other
than life assurance [11] (third non-life insurance Directive)
Articles 5, 7 and 8 of Directive 2003/71/EC of the European
Parliament and of the Council of 4 November 2003 on the
prospectus to be published when securities are offered to the
public or admitted to trading [12]

[1] OJ L 158, 23.6.1990, p. 59.

[2] OJ L 280, 29.10.1994, p. 83.

[3]1 0J L 80,18.3.1998, p. 27.

[4] O] L 311, 28.11.2001, p. 67. Directive as last amended by
Directive 2004,/27/EC (0] L 136, 30.4.2004, p. 34).

[5] O] L 178, 17.7.2000, p. 1.

[6] 0] L 101, 1.4.1998, p. 17.

[7] OJ L 41, 13.2.2002, p. 20.

[8] OJL9,15.1.2003, p. 3.

[9] O] L 345, 19.12.2002, p. 1. Directive as amended by Council
Directive 2004/66/EC. (O] L 168, 1.5.2004, p. 35).

[10] O] L 145, 30.4.2004, p. 1.

[11] O] L 228, 11.8.1992, p. 1. Directive as last amended by
Directive 2002/87/EC of the European Parliament and of the
Council (0] L 35,11.2.2003, p. 1).

[12] O] L 345,31.12.2003, p. 64.

Relevant Case Law on Unfair Commercial Practices Directive

C-122/10, Konsumentombudsmannen v Ving Sverige AB,
(Reference for a preliminary ruling - Directive 2005/29/EC -
Articles 2(i) and 7(4) - Commercial communication published
in a newspaper - Meaning of invitation to purchase - Entry-
level price - Information which an invitation to purchase has to
contain).

Ruling:

1. The words ‘thereby enables the consumer to make a
purchase’ in Article 2(i) of Directive 2005/29/EC of the
European Parliament and of the Council of 11 May 2005
concerning unfair business-to-consumer commercial practices
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in the internal market and amending Council Directive
84/450/EEC, Directives 97/7/EC, 98/27 /EC and 2002/65/EC
of the European Parliament and of the Council and Regulation
(EC) No 2006/2004 of the European Parliament and of the
Council (‘Unfair Commercial Practices Directive’) must be
interpreted as meaning that an invitation to purchase exists as
soon as the information on the product advertised and its price
is sufficient for the consumer to be able to make a transactional
decision, without it being necessary for the commercial
communication also to offer an actual opportunity to purchase
the product or for it to appear in proximity to and at the same
time as such an opportunity.

2. Article 2(i) of Directive 2005/29 must be interpreted as
meaning that the requirement relating to the indication of the
price of the product may be met if the commercial
communication contains an entry-level price, that is to say the
lowest price for which the advertised product or category of
products can be bought, while the advertised product or
category of products are available in other versions or with
other content at prices which are not indicated. It is for the
national court to ascertain, on the basis of the nature and
characteristics of the product and the commercial medium of
communication used, whether the reference to an entry-level
price enables the consumer to take a transactional decision.

3. Article 2(i) of Directive 2005/29 must be interpreted as
meaning that a verbal or visual reference to the product makes
it possible to meet the requirement relating to the indication of
the product’s characteristics, and that includes a situation
where such a verbal or visual reference is used to designate a
product which is offered in many versions. It is for the national
court to ascertain, on a case-by-case basis, taking into account
the nature and characteristics of the product and the medium
of communication used, whether the consumer has sufficient
information to identify and distinguish the product for the
purpose of taking a transactional decision.

4. Article 7(4)(a) of Directive 2005/29 must be interpreted as
meaning that it may be sufficient for only certain of a product’s
main characteristics to be given and for the trader to refer in
addition to its website, on the condition that on that site there
is essential information on the product’s main characteristics,
price and other terms in accordance with the requirements in
Article 7 of that Directive. It is for the national court to assess,
on a case-by-case basis, taking into consideration the context of

the invitation to purchase, the medium of communication used
and the nature and characteristics of the product, whether a
reference only to certain main characteristics of the product
enables the consumer to take an informed transactional
decision.

5. Article 7(4)(c) of Directive 2005/29 must be interpreted as
meaning that a reference only to an entry-level price in an
invitation to purchase cannot be regarded, in itself, as
constituting a misleading omission. It is for the national court
to ascertain whether a reference to an entry-level price is
sufficient for the requirements concerning the reference to a
price, such as those set out in that provision, to be considered
to be met. That court will have to ascertain, inter alia, whether
the omission of the detailed rules for calculating the final price
prevents the consumer from taking an informed transactional
decision and, consequently, leads him to take a transactional
decision which he would not otherwise have taken. It is also for
the national court to take into consideration the limitations
forming an integral part of the medium of communication used;
the nature and the characteristics of the product and the other
measures that the trader has actually taken to make the
information available to consumers.

C-657/11, Belgian Electronic Sorting Technology NV v Bert
Peelaers, Visys NV,

(Directives 84/450/EEC and 2006/114/EC - Misleading and
comparative advertising - Definition of ‘advertising’ -
Registration and use of a domain name - Use of metatags in a
website’s metadata)

Ruling:

Article 2(1) of Council Directive 84/450/EEC of 10 September
1984 concerning misleading and comparative advertising, as
amended by Directive 2005/29/EC of the European Parliament
and of the Council of 11 May 2005 and Article 2(a) of Directive
2006/114/EC of the European Parliament and of the Council of
12 December 2006 concerning misleading and comparative
advertising, must be interpreted as meaning that the term
‘advertising’, as defined by those provisions, covers, in a
situation such as that at issue in the main proceedings, the use
of a domain name and that of metatags in a website’s metadata.
By contrast, the registration of a domain name, as such, is not
encompassed by that term.
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[I.Competition Law

Treaty on the Functioning of the European Union

(101 - 109)

CHAPTER 1: RULES ON COMPETITION
SECTION 1: RULES APPLYING TO UNDERTAKINGS
Article 101
(ex Article 81 TEC)
1. The following shall be prohibited as incompatible with the
internal market: all agreements between undertakings,
decisions by associations of undertakings and concerted
practices which may affect trade between Member States and
which have as their object or effect the prevention, restriction
or distortion of competition within the internal market, and in
particular those which:
(a) directly or indirectly fix purchase or selling prices or any
other trading conditions;
(b) limit or control production,
development, or investment;
(c) share markets or sources of supply;
(d) apply dissimilar conditions to equivalent transactions with
other trading parties, thereby placing them at a competitive
disadvantage;
(e) make the conclusion of contracts subject to acceptance by
the other parties of supplementary obligations which, by their
nature or according to commercial usage, have no connection
with the subject of such contracts.
2. Any agreements or decisions prohibited pursuant to this
Article shall be automatically void.
3. The provisions of paragraph 1 may, however, be declared
inapplicable in the case of:
- any agreement or category of agreements between
undertakings,
- any decision or category of decisions by associations of
undertakings,
- any concerted practice or category of concerted practices,
which contributes to improving the production or distribution
of goods or to promoting technical or economic progress, while
allowing consumers a fair share of the resulting benefit, and
which does not:
(a) impose on the undertakings concerned restrictions which
are not indispensable to the attainment of these objectives;
(b) afford such undertakings the possibility of eliminating
competition in respect of a substantial part of the products in
question.

markets, technical

Article 102

(ex Article 82 TEC)
Any abuse by one or more undertakings of a dominant position
within the internal market or in a substantial part of it shall be
prohibited as incompatible with the internal market in so far as
it may affect trade between Member States.
Such abuse may, in particular, consist in:
(a) directly or indirectly imposing unfair purchase or selling
prices or other unfair trading conditions;
(b) limiting production, markets or technical development to
the prejudice of consumers;
(c) applying dissimilar conditions to equivalent transactions
with other trading parties, thereby placing them at a
competitive disadvantage;
(d) making the conclusion of contracts subject to acceptance by
the other parties of supplementary obligations which, by their

nature or according to commercial usage, have no connection
with the subject of such contracts.

Article 103

(ex Article 83 TEC)
1. The appropriate Regulations or Directives to give effect to the
principles set out in Articles 101 and 102 shall be laid down by
the Council, on a proposal from the Commission and after
consulting the European Parliament.
2.The Regulations or Directives referred to in paragraph 1 shall
be designed in particular:
(a) to ensure compliance with the prohibitions laid down in
Article 101(1) and in Article 102 by making provision for fines
and periodic penalty payments;
(b) to lay down detailed rules for the application of Article
101(3), taking into account the need to ensure effective
supervision on the one hand, and to simplify administration to
the greatest possible extent on the other;
(c) to define, if need be, in the various branches of the economy,
the scope of the provisions of Articles 101 and 102;
(d) to define the respective functions of the Commission and of
the Court of Justice of the European Union in applying the
provisions laid down in this paragraph;
(e) to determine the relationship between national laws and the
provisions contained in this Section or adopted pursuant to this
Article.

Article 104
(ex Article 84 TEC)

Until the entry into force of the provisions adopted in
pursuance of Article 103, the authorities in Member States shall
rule on the admissibility of agreements, decisions and
concerted practices and on abuse of a dominant position in the
internal market in accordance with the law of their country and
with the provisions of Article 101, in particular paragraph 3,
and of Article 102.

Article 105
(ex Article 85 TEC)

1. Without prejudice to Article 104, the Commission shall
ensure the application of the principles laid down in Articles
101 and 102. On application by a Member State or on its own
initiative, and in cooperation with the competent authorities in
the Member States, which shall give it their assistance, the
Commission shall investigate cases of suspected infringement
of these principles. If it finds that there has been an
infringement, it shall propose appropriate measures to bring it
to an end.

2. If the infringement is not brought to an end, the Commission
shall record such infringement of the principles in a reasoned
decision. The Commission may publish its decision and
authorise Member States to take the measures, the conditions
and details of which it shall determine, needed to remedy the
situation.

3. The Commission may adopt Regulations relating to the
categories of agreement in respect of which the Council has
adopted a Regulation or a Directive pursuant to Article
103(2)(b).
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Article 106

(ex Article 86 TEC)
1. In the case of public undertakings and undertakings to which
Member States grant special or exclusive rights, Member States
shall neither enact nor maintain in force any measure contrary
to the rules contained in the Treaties, in particular to those
rules provided for in Article 18 and Articles 101 to 109.
2. Undertakings entrusted with the operation of services of
general economic interest or having the character of a revenue-
producing monopoly shall be subject to the rules contained in
the Treaties, in particular to the rules on competition, in so far
as the application of such rules does not obstruct the
performance, in law or in fact, of the particular tasks assigned
to them. The development of trade must not be affected to such
an extent as would be contrary to the interests of the Union.
3. The Commission shall ensure the application of the
provisions of this Article and shall, where necessary, address
appropriate Directives or decisions to Member States.

SECTION 2: AIDS GRANTED BY STATES
Article 107
(ex Article 87 TEC)
1. Save as otherwise provided in the Treaties, any aid granted
by a Member State or through State resources in any form
whatsoever which distorts or threatens to distort competition
by favouring certain undertakings or the production of certain
goods shall, in so far as it affects trade between Member States,
be incompatible with the internal market.
2. The following shall be compatible with the internal market:
(@) aid having a social character, granted to individual
consumers, provided that such aid is granted without
discrimination related to the origin of the products concerned;
(b) aid to make good the damage caused by natural disasters or
exceptional occurrences;
(c) aid granted to the economy of certain areas of the Federal
Republic of Germany affected by the division of Germany, in so
far as such aid is required in order to compensate for the
economic disadvantages caused by that division. Five years
after the entry into force of the Treaty of Lisbon, the Council,
acting on a proposal from the Commission, may adopt a
decision repealing this point.
3. The following may be considered to be compatible with the
internal market:
(a) aid to promote the economic development of areas where
the standard of living is abnormally low or where there is
serious underemployment, and of the regions referred to in
Article 349, in view of their structural, economic and social
situation;
(b) aid to promote the execution of an important project of
common European interest or to remedy a serious disturbance
in the economy of a Member State;
(c) aid to facilitate the development of certain economic
activities or of certain economic areas, where such aid does not
adversely affect trading conditions to an extent contrary to the
common interest;
(d) aid to promote culture and heritage conservation where
such aid does not affect trading conditions and competition in
the Union to an extent that is contrary to the common interest;

(e) such other categories of aid as may be specified by decision
of the Council on a proposal from the Commission.

Article 108

(ex Article 88 TEC)
1. The Commission shall, in cooperation with Member States,
keep under constant review all systems of aid existing in those
States. It shall propose to the latter any appropriate measures
required by the progressive development or by the functioning
of the internal market.
2. If, after giving notice to the parties concerned to submit their
comments, the Commission finds that aid granted by a State or
through State resources is not compatible with the internal
market having regard to Article 107, or that such aid is being
misused, it shall decide that the State concerned shall abolish
or alter such aid within a period of time to be determined by the
Commission.
If the State concerned does not comply with this decision within
the prescribed time, the Commission or any other interested
State may, in derogation from the provisions of Articles 258 and
259, refer the matter to the Court of Justice of the European
Union direct.
On application by a Member State, the Council may, acting
unanimously, decide that aid which that State is granting or
intends to grant shall be considered to be compatible with the
internal market, in derogation from the provisions of Article
107 or from the Regulations provided for in Article 109, if such
a decision is justified by exceptional circumstances. If, as
regards the aid in question, the Commission has already
initiated the procedure provided for in the first subparagraph
of this paragraph, the fact that the State concerned has made its
application to the Council shall have the effect of suspending
that procedure until the Council has made its attitude known.
If, however, the Council has not made its attitude known within
three months of the said application being made, the
Commission shall give its decision on the case.
3. The Commission shall be informed, in sufficient time to
enable it to submit its comments, of any plans to grant or alter
aid. If it considers that any such plan is not compatible with the
internal market having regard to Article 107, it shall without
delay initiate the procedure provided for in paragraph 2. The
Member State concerned shall not put its proposed measures
into effect until this procedure has resulted in a final decision.
4. The Commission may adopt Regulations relating to the
categories of State aid that the Council has, pursuant to Article
109, determined may be exempted from the procedure
provided for by paragraph 3 of this Article.

Article 109
(ex Article 89 TEC)
The Council, on a proposal from the Commission and after
consulting the European Parliament, may make any
appropriate Regulations for the application of Articles 107 and
108 and may in particular determine the conditions in which
Article 108(3) shall apply and the categories of aid exempted
from this procedure.

Relevant case-law to the Treaty on the Functioning of the EU

Art 101-102

C-418/01 IMS Health GmbH & Co. OHG v NDC Health GmbH
& Co. KG

1. Where the national courts give a ruling on agreements or
practices which may subsequently be the subject of a decision

by the Commission, they must avoid taking decisions which
conflict with those taken or envisaged by the Commission in the
implementation of Articles 81 and 82 EC.

(see para. 19)
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2. In the assessment of the abusive character of a dominant
position, in order to determine whether a product or service is
indispensable for enabling an undertaking to carry on business
in a particular market, it must be determined whether there are
products or services which constitute alternative solutions,
even if they are less advantageous, and whether there are
technical, legal or economic obstacles capable of making it
impossible or at least unreasonably difficult for any
undertaking seeking to operate in the market to create, possibly
in cooperation with other operators, alternative products or
services. In order to accept the existence of economic obstacles,
it must be established, at the very least, that the creation of
those products or services is not economically viable for
production on a scale comparable to that of the undertaking
which controls the existing product or service.

It follows that, for the purposes of examining whether the
refusal by an undertaking in a dominant position to grant a
licence for a brick structure protected by an intellectual
property right which it owns is abusive, the degree of
participation by users in the development of that structure and
the outlay, particularly in terms of cost, on the part of potential
users in order to purchase studies on regional sales of
pharmaceutical products presented on the basis of an
alternative structure are factors which must be taken into
consideration in order to determine whether the protected
structure is indispensable to the marketing of studies of that
kind.

(see paras 28, 30, operative part 1)

3. The refusal by an undertaking which holds a dominant
position and owns an intellectual property right in a brick
structure indispensable to the presentation of regional sales
data on pharmaceutical products in a Member State to grant a
licence to use that structure to another undertaking, which also
wishes to provide such data in the same Member State,
constitutes an abuse of a dominant position within the meaning
of Article 82 EC where the following conditions are fulfilled:

- the undertaking which requested the licence intends to offer,
on the market for the supply of the data in question, new
products or services not offered by the owner of the intellectual
property right and for which there is a potential consumer
demand;

- the refusal is not justified by objective considerations;

- the refusal is such as to reserve to the owner of the intellectual
property right the market for the supply of data on sales of
pharmaceutical products in the Member State concerned by
eliminating all competition on that market.

(see para. 52, operative part 2).

T-201/04 Microsoft Corp. v Commission of the European
Communities

1. Where the national courts give a ruling on agreements or
practices which may subsequently be the subject of a decision
by the Commission, they must avoid taking decisions which
conflict with those taken or envisaged by the Commission in the
implementation of Articles 81 and 82 EC.

(see para. 19)

2. In the assessment of the abusive character of a dominant
position, in order to determine whether a product or service is
indispensable for enabling an undertaking to carry on business
in a particular market, it must be determined whether there are
products or services which constitute alternative solutions,
even if they are less advantageous, and whether there are
technical, legal or economic obstacles capable of making it
impossible or at least unreasonably difficult for any
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undertaking seeking to operate in the market to create, possibly
in cooperation with other operators, alternative products or
services. In order to accept the existence of economic obstacles,
it must be established, at the very least, that the creation of
those products or services is not economically viable for
production on a scale comparable to that of the undertaking
which controls the existing product or service.

It follows that, for the purposes of examining whether the
refusal by an undertaking in a dominant position to grant a
licence for a brick structure protected by an intellectual
property right which it owns is abusive, the degree of
participation by users in the development of that structure and
the outlay, particularly in terms of cost, on the part of potential
users in order to purchase studies on regional sales of
pharmaceutical products presented on the basis of an
alternative structure are factors which must be taken into
consideration in order to determine whether the protected
structure is indispensable to the marketing of studies of that
kind.

(see paras 28, 30, operative part 1)

3. The refusal by an undertaking which holds a dominant
position and owns an intellectual property right in a brick
structure indispensable to the presentation of regional sales
data on pharmaceutical products in a Member State to grant a
licence to use that structure to another undertaking, which also
wishes to provide such data in the same Member State,
constitutes an abuse of a dominant position within the meaning
of Article 82 EC where the following conditions are fulfilled:

- the undertaking which requested the licence intends to offer,
on the market for the supply of the data in question, new
products or services not offered by the owner of the intellectual
property right and for which there is a potential consumer
demand;

- the refusal is not justified by objective considerations;

- the refusal is such as to reserve to the owner of the intellectual
property right the market for the supply of data on sales of
pharmaceutical products in the Member State concerned by
eliminating all competition on that market.

(see para. 52, operative part 2).

C-52/07- Kanal 5 Ltd and TV 4 AB v Féreningen Svenska
Tonsdttares Internationella Musikbyrd (STIM) upa

Summary of the Judgment

1. Competition - Dominant position - Copyright management
organisation having a de facto monopoly - Collection of
royalties corresponding to part of the revenue of commercial
television channels which is proportionate overall to the
quantity of musical works broadcast in the absence of other
methods enabling the use of those works and the audience to
be measured more precisely

(Art. 82 EC)

2. Competition - Dominant position - Copyright management
organisation having a de facto monopoly - Collection of
royalties calculated in a different manner according to whether
the companies are commercial companies or public service
undertakings

(Art. 82 EC)

1. Article 82 EC must be interpreted as meaning that a
copyright management organisation with a dominant position
on a substantial part of the common market does not abuse that
position where, with respect to remuneration paid for the
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television broadcast of musical works protected by copyright,
it applies to commercial television channels a remuneration
model according to which the amount of the royalties
corresponds partly to the revenue of those channels, provided
that that part is proportionate overall to the quantity of musical
works protected by copyright actually broadcast or likely to be
broadcast, unless another method enables the use of those
works and the audience to be identified more precisely without
however resulting in a disproportionate increase in the costs
incurred for the management of contracts and the supervision
of the use of those works.

(see para. 41, operative part 1)

2. Article 82 EC must be interpreted as meaning that, by
calculating the royalties with respect to remuneration paid for
the broadcast of musical works protected by copyright in a
different manner according to whether the companies
concerned are commercial companies or public service
undertakings, a copyright management organisation is likely to
exploit in an abusive manner its dominant position within the
meaning of that article if it applies with respect to those
companies dissimilar conditions to equivalent services and if it
places them as a result at a competitive disadvantage, unless
such a practice may be objectively justified.

As regards the examination as to whether such a practice exists
account must be taken, where appropriate, of the fact that,
unlike commercial television companies, public service
undertakings do not have either advertising revenue or
revenue relating to subscription contracts and of the fact that
the royalties paid by public service undertakings are collected
without taking account of the quantity of musical works
protected by copyright actually broadcast. Furthermore, it
must also be ascertained whether commercial television
companies are competitors of public service undertakings on
the same market.

As regards the examination of any objective justification, such
justification may arise, in particular, from the task and method
of financing of public service undertakings.

(see paras 44-48, operative part 2)

C-425/07 P AEPI Elliniki Etaireia pros Prostasian tis
Pnevmatikis Idioktisias AE v Commission of the European
Communities

1 Summary of the Judgment

1. Competition - Administrative procedure - Examination of
complaints - Assessment of the Community interest in
investigating a case

(Arts 81 EC and 82 EC)

2. Competition - Agreements, decisions and concerted
practices - Effect on trade between Member States - Meaning

(Arts 81 EC and 82 EC)

3. Appeals - Grounds - Grounds of a judgment vitiated by a
confusion between two legal concepts - Operative part well
founded on other legal grounds - Rejection

1. The Commission is responsible for defining and
implementing Community competition policy and for that
purpose has a discretion as to how it deals with complaints
lodged with it. When the Commission determines the order of
priority for dealing with the complaints brought before it, it
may legitimately refer to the Community interest. In this
context, it is required to assess in each case how serious the
alleged interferences with competition are and how persistent
their consequences are. That obligation means in particular

that it must take into account the duration and extent of the
infringements complained of and their effect on the
competition situation in the European Community.

Consequently, in a situation where intra-Community trade is
found to be affected, a complaint relating to infringement of
Articles 81 EC and 82 EC will be investigated by the Commission
rather than by the national competition authorities if there is
sufficient Community interest. That may inter alia apply where
the infringement complained of is capable of giving rise to
serious impediments to the proper functioning of the common
market.

(see paras 31, 53-54)

2. The concepts of, first, an effect on intra-Community trade
and, secondly, of serious impediments to the proper
functioning of the common market are two separate concepts.

The effect on trade between Member States serves as a
criterion to define the scope of Community competition law, in
particular Articles 81 EC and 82 EC, as against that of national
competition law. If it is established that the alleged
infringement is not capable of affecting intra-Community trade
or of affecting it only in an insignificant manner, then
Community competition law, and more specifically Articles 81
EC and 82 EC, do not apply. Furthermore, if an agreement
between undertakings is to be capable of affecting trade
between Member States, it must be possible to foresee with a
sufficient degree of probability, on the basis of a set of objective
factors of law or of fact, that it has an influence, direct or
indirect, actual or potential, on the pattern of trade between
Member States in a manner which might harm the attainment
of the objectives of a single market between Member States.

As for the concept of serious impediments to the proper
functioning of the common market, it may constitute one of the
criteria for evaluating whether there is sufficient Community
interest to necessitate the investigation of a complaint by the
Commission.

An effect on intra-Community trade does not in itself give rise
to serious impediments to the proper functioning of the
common market.

(see paras 48-52)

3. A confusion of concepts by the Court of First Instance in a
judgment under appeal is not capable of giving rise to the
annulment of that judgment if the operative part of the
judgment is shown to be well founded for other legal reasons.

COMP/39.530 Summary of Commission Decision -
Microsoft - Webbrowser

Summary of Commission Decision

of 6 March 2013 relating to a proceeding on the imposition of a
fine pursuant to Article 23(2)(c) of Council Regulation (EC) No
1/2003 for failure to comply with a commitment made binding
by a Commission decision pursuant to Article 9 of Council
Regulation (EC) No 1/2003

(Case COMP/39.530 — Microsoft (Tying))

(notified under document C(2013) 1210 final)

(Only English text is authentic)

2013/C120/06

On 6 March 2013, the Commission adopted a decision relating
to a proceeding on the imposition of a fine pursuant to Article
23(2)(c) of Council Regulation (EC) No 1/2003 (1) for failure
to comply with a commitment made binding by a Commission
decision pursuant to Article 9 of Council Regulation (EC) No
1/2003. In accordance with the provisions of Article 30 of
Council Regulation (EC) No 1/2003, the Commission herewith
publishes the name of the party and the main content of the
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decision, including the penalties imposed, having regard to the
legitimate interest of undertaking in the protection of its
business secrets.

Background of the case

(1 On 16 December 2009, the Commission adopted a
decision relating to a proceeding under Article 102 of the
Treaty on the Functioning of the European Union and Article 54
of the EEA Agreement pursuant to Article 9(1) of Regulation
(EC) No 1/2003, which made binding the commitments offered
by Microsoft Corporation (‘Microsoft) to meet the
Commission’s concerns, as set out in a statement of objections
of 14 January 2009 (‘the commitments’) (2).

(2) The Commission’s preliminary concerns related to
the tying of Microsoft’s web browser, Internet Explorer (‘IE’), to
its dominant client PC operating system, Windows.

3) In order to address the Commission’s preliminary
concerns, Microsoft committed in particular to offer Windows
users an unbiased choice among different web browsers by
means of a choice screen in Windows XP, Windows Vista,
Windows 7 and in Windows client PC operating systems sold
after Windows 7. Microsoft committed to display the choice
screen to Windows users within the European Economic Area
(‘EEA’) that have IE set as the default web browser.

Procedure

(4) On 17 June 2012, the Commission was informed of a
possible failure to comply with the commitments by Microsoft.
On 4 July 2012, Microsoft acknowledged a failure to display the
choice screen to users of Windows 7 Service Pack 1 (‘Windows
7SP17).

(5) On 16 July 2012, the Commission decided to reopen
and initiate proceedings. On 24 October 2012, the Commission
adopted a statement of objections. On 6 November 2012,
Microsoft was granted access to the Commission’s file. On 2
December 2012, Microsoft replied to the statement of
objections.

(6) On 4 March 2013, the Advisory Committee on
restrictive practices and dominant positions issued a
favourable opinion. On 5 March 2013, the Hearing Officer
issued a final report.

Legal assessment and fines

(7) The infringement consists of Microsoft's failure to
comply with Section 2 of the commitments by not displaying
the choice screen to users within the EEA that have IE set as the
default web browser.

(8) In light of Microsoft's arguments, the Commission
concluded that Microsoft’s failure to comply lasted for 14
months from 17 May 2011 until 16 July 2012. The Commission
also considered that the number of users affected by
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Microsoft’s failure to comply with Section 2 of the commitments
is approximately 15,3 million.

Negligence

9) A series of technical errors and omissions led to
Microsoft’s failure to provide the choice screen to the affected
users. Given its resources and know-how, however, Microsoft
should have been able to avoid such errors and should have had
better processes in place to ensure that the choice screen was
correctly displayed to the affected users.

(10) The Commission concluded that Microsoft acted
negligently.

Gravity

(11 The Commission underlines that regardless of the

specific circumstances of the case, a failure to comply with a
commitment decision is, in principle, a serious breach of Union
law (3).

(12) In the case athand, Microsoft’s failure to comply with
Section 2 of the commitments goes to the core of the
Commission’s competition concerns and of Microsoft’s
obligations as set out in the commitments. The number of
affected users, approximately 15,3 million, was significant.
(13) The Commission therefore regards the infringement
committed by Microsoft as a serious one.

Duration

(14) The duration of Microsoft’s failure to comply with
Section 2 of the commitments was 14 months. When setting the
amount of the fine, the Commission took into account that 14
months is a significant part of the overall duration of Section 2
of the commitments (4 years and 39 weeks).

Mitigating factors

(15) The Decision concluded that the fact that Microsoft
helped the Commission to more efficiently investigate the case
by providing evidence of the failure to comply is a mitigating
factor. Microsoft has deployed resources to conduct a thorough
investigation as to the reasons for the failure to comply.
Deterrent effect

(16) In order to ensure that the fine has a deterrent effect,
the Commission took into account Microsoft's size and
resources. The Commission therefore took into account the fact
that Microsoft’s turnover in the fiscal year July 2011 to June
2012, Microsoft’s last full business year, was USD 73,723
million (EUR 55,088 million).

The fine

(17) In the light of all the factors set out above, the
Commission set the level of the fine at EUR 561 000 000,
corresponding to 1,02 % of Microsoft’s turnover in the fiscal
year July 2011 to June 2012.
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[II.Law of domain names

Uniform Domain Name Dispute Resolution Policy

(As Approved by ICANN on October 24, 1999)

1. Purpose. This Uniform Domain Name Dispute Resolution
Policy (the "Policy") has been adopted by the Internet
Corporation for Assigned Names and Numbers ("ICANN"), is
incorporated by reference into your Registration Agreement,
and sets forth the terms and conditions in connection with a
dispute between you and any party other than us (the registrar)
over the registration and use of an Internet domain name
registered by you. Proceedings under Paragraph 4 of this Policy
will be conducted according to the Rules for Uniform Domain
Name Dispute Resolution Policy (the "Rules of Procedure"),
which are available at www.icann.org/udrp/udrp-rules-
240ct99.htm, and the selected administrative-dispute-
resolution service provider's supplemental rules.

2. Your Representations. By applying to register a domain
name, or by asking us to maintain or renew a domain name
registration, you hereby represent and warrant to us that (a)
the statements that you made in your Registration Agreement
are complete and accurate; (b) to your knowledge, the
registration of the domain name will not infringe upon or
otherwise violate the rights of any third party; (c) you are not
registering the domain name for an unlawful purpose; and (d)
you will not knowingly use the domain name in violation of any
applicable laws or Regulations. It is your responsibility to
determine whether your domain name registration infringes or
violates someone else's rights.

3. Cancellations, Transfers, and Changes. We will cancel,
transfer or otherwise make changes to domain name
registrations under the following circumstances:

a. subject to the provisions of Paragraph 8, our receipt of
written or appropriate electronic instructions from you or your
authorized agent to take such action;

b. our receipt of an order from a court or arbitral tribunal, in
each case of competent jurisdiction, requiring such action;
and/or

c. our receipt of a decision of an Administrative Panel requiring
such action in any administrative proceeding to which you
were a party and which was conducted under this Policy or a
later version of this Policy adopted by ICANN. (See Paragraph
4(i) and (k) below.)

We may also cancel, transfer or otherwise make changes to a
domain name registration in accordance with the terms of your
Registration Agreement or other legal requirements.

4. Mandatory Administrative Proceeding.

This Paragraph sets forth the type of disputes for which you are
required to submit to a mandatory administrative proceeding.
These proceedings will be conducted before one of the
administrative-dispute-resolution service providers listed at
www.icann.org/udrp/approved-providers.htm (each, a
"Provider").

a. Applicable Disputes. You are required to submit to a
mandatory administrative proceeding in the event that a third
party (a "complainant") asserts to the applicable Provider, in
compliance with the Rules of Procedure, that

(i) your domain name is identical or confusingly similar to a
trademark or service mark in which the complainant has rights;
and

(ii) you have no rights or legitimate interests in respect of the
domain name; and

(iii) your domain name has been registered and is being used in
bad faith.

In the administrative proceeding, the complainant must prove
that each of these three elements are present.

b. Evidence of Registration and Use in Bad Faith. For the
purposes of Paragraph 4(a)(iii), the following circumstances, in
particular but without limitation, if found by the Panel to be
present, shall be evidence of the registration and use of a
domain name in bad faith:

(i) circumstances indicating that you have registered or you
have acquired the domain name primarily for the purpose of
selling, renting, or otherwise transferring the domain name
registration to the complainant who is the owner of the
trademark or service mark or to a competitor of that
complainant, for valuable consideration in excess of your
documented out-of-pocket costs directly related to the domain
name; or

(ii) you have registered the domain name in order to prevent
the owner of the trademark or service mark from reflecting the
mark in a corresponding domain name, provided that you have
engaged in a pattern of such conduct; or

(iii) you have registered the domain name primarily for the
purpose of disrupting the business of a competitor; or

(iv) by using the domain name, you have intentionally
attempted to attract, for commercial gain, Internet users to
your web site or other on-line location, by creating a likelihood
of confusion with the complainant's mark as to the source,
sponsorship, affiliation, or endorsement of your web site or
location or of a product or service on your web site or location.

c. How to Demonstrate Your Rights to and Legitimate Interests
in the Domain Name in Responding to a Complaint. When you
receive a complaint, you should refer to Paragraph 5 of the
Rules of Procedure in determining how your response should
be prepared. Any of the following circumstances, in particular
but without limitation, if found by the Panel to be proved based
on its evaluation of all evidence presented, shall demonstrate
your rights or legitimate interests to the domain name for
purposes of Paragraph 4(a)(ii):

(i) before any notice to you of the dispute, your use of, or
demonstrable preparations to use, the domain name or a name
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corresponding to the domain name in connection with a bona
fide offering of goods or services; or

(ii) you (as an individual, business, or other organization) have
been commonly known by the domain name, even if you have
acquired no trademark or service mark rights; or

(iii) you are making a legitimate noncommercial or fair use of
the domain name, without intent for commercial gain to
misleadingly divert consumers or to tarnish the trademark or
service mark at issue.

d. Selection of Provider. The complainant shall select the
Provider from among those approved by ICANN by submitting
the complaint to that Provider. The selected Provider will
administer the proceeding, except in cases of consolidation as
described in Paragraph 4(f).

e. Initiation of Proceeding and Process and Appointment of
Administrative Panel. The Rules of Procedure state the process
for initiating and conducting a proceeding and for appointing
the panel that will decide the dispute (the "Administrative
Panel").

f. Consolidation. In the event of multiple disputes between you
and a complainant, either you or the complainant may petition
to consolidate the disputes before a single Administrative
Panel. This petition shall be made to the first Administrative
Panel appointed to hear a pending dispute between the parties.
This Administrative Panel may consolidate before it any or all
such disputes in its sole discretion, provided that the disputes
being consolidated are governed by this Policy or a later
version of this Policy adopted by ICANN.

g. Fees. All fees charged by a Provider in connection with any
dispute before an Administrative Panel pursuant to this Policy
shall be paid by the complainant, except in cases where you
elect to expand the Administrative Panel from one to three
panelists as provided in Paragraph 5(b)(iv) of the Rules of
Procedure, in which case all fees will be split evenly by you and
the complainant.

h. Our Involvement in Administrative Proceedings. We do not,
and will not, participate in the administration or conduct of any
proceeding before an Administrative Panel. In addition, we will
not be liable as a result of any decisions rendered by the
Administrative Panel.

i. Remedies. The remedies available to a complainant pursuant
to any proceeding before an Administrative Panel shall be
limited to requiring the cancellation of your domain name or
the transfer of your domain name registration to the
complainant.

j. Notification and Publication. The Provider shall notify us of
any decision made by an Administrative Panel with respect to a
domain name you have registered with us. All decisions under
this Policy will be published in full over the Internet, except
when an Administrative Panel determines in an exceptional
case to redact portions of its decision.

k. Availability of Court Proceedings. The mandatory
administrative proceeding requirements set forth in Paragraph
4 shall not prevent either you or the complainant from
submitting the dispute to a court of competent jurisdiction for
independent resolution before such mandatory administrative
proceeding is commenced or after such proceeding is
concluded. If an Administrative Panel decides that your domain
name registration should be canceled or transferred, we will
wait ten (10) business days (as observed in the location of our
principal office) after we are informed by the applicable
Provider of the Administrative Panel's decision before
implementing that decision. We will then implement the
decision unless we have received from you during that ten (10)
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business day period official documentation (such as a copy of a
complaint, file-stamped by the clerk of the court) that you have
commenced a lawsuit against the complainant in a jurisdiction
to which the complainant has submitted under Paragraph
3(b)(xiii) of the Rules of Procedure. (In general, that
jurisdiction is either the location of our principal office or of
your address as shown in our Whois database. See Paragraphs
1 and 3(b)(xiii) of the Rules of Procedure for details.) If we
receive such documentation within the ten (10) business day
period, we will not implement the Administrative Panel's
decision, and we will take no further action, until we receive (i)
evidence satisfactory to us of a resolution between the parties;
(ii) evidence satisfactory to us that your lawsuit has been
dismissed or withdrawn; or (iii) a copy of an order from such
court dismissing your lawsuit or ordering that you do not have
the right to continue to use your domain name.

5. All Other Disputes and Litigation. All other disputes between
you and any party other than us regarding your domain name
registration that are not brought pursuant to the mandatory
administrative proceeding provisions of Paragraph 4 shall be
resolved between you and such other party through any court,
arbitration or other proceeding that may be available.

6. Our Involvement in Disputes. We will not participate in any
way in any dispute between you and any party other than us
regarding the registration and use of your domain name. You
shall not name us as a party or otherwise include us in any such
proceeding. In the event that we are named as a party in any
such proceeding, we reserve the right to raise any and all
defenses deemed appropriate, and to take any other action
necessary to defend ourselves.

7. Maintaining the Status Quo. We will not cancel, transfer,
activate, deactivate, or otherwise change the status of any
domain name registration under this Policy except as provided
in Paragraph 3 above.

8. Transfers During a Dispute.

a. Transfers of a Domain Name to a New Holder. You may not
transfer your domain name registration to another holder (i)
during a pending administrative proceeding brought pursuant
to Paragraph 4 or for a period of fifteen (15) business days (as
observed in the location of our principal place of business) after
such proceeding is concluded; or (ii) during a pending court
proceeding or arbitration commenced regarding your domain
name unless the party to whom the domain name registration
is being transferred agrees, in writing, to be bound by the
decision of the court or arbitrator. We reserve the right to
cancel any transfer of a domain name registration to another
holder that is made in violation of this subparagraph.

b. Changing Registrars. You may not transfer your domain
name registration to another registrar during a pending
administrative proceeding brought pursuant to Paragraph 4 or
for a period of fifteen (15) business days (as observed in the
location of our principal place of business) after such
proceeding is concluded. You may transfer administration of
your domain name registration to another registrar during a
pending court action or arbitration, provided that the domain
name you have registered with us shall continue to be subject
to the proceedings commenced against you in accordance with
the terms of this Policy. In the event that you transfer a domain
name registration to us during the pendency of a court action
or arbitration, such dispute shall remain subject to the domain
name dispute policy of the registrar from which the domain
name registration was transferred.

9. Policy Modifications. We reserve the right to modify this
Policy at any time with the permission of ICANN. We will post
our revised Policy at least thirty (30) calendar days before it
becomes effective. Unless this Policy has already been invoked
by the submission of a complaint to a Provider, in which event
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the version of the Policy in effect at the time it was invoked will
apply to you until the dispute is over, all such changes will be
binding upon you with respect to any domain name registration
dispute, whether the dispute arose before, on or after the
effective date of our change. In the event that you object to a

change in this Policy, your sole remedy is to cancel your domain
name registration with us, provided that you will not be entitled
to a refund of any fees you paid to us. The revised Policy will
apply to you until you cancel your domain name registration.

Rules for Uniform Domain Name Dispute Resolution Policy

As approved by the ICANN Board of Directors on 30 October
2009.

These Rules are in effect for all UDRP proceedings in which a
complaint is submitted to a provider on or after 1 March 2010.
The prior version of the Rules, applicable to all proceedings in
which a complaint was submitted to a Provider on or before 28
February 2010, is at
http://www.icann.org/en/dndr/udrp/uniform-rules-
240ct99-en.htm. UDRP Providers may elect to adopt the notice
procedures set forth in these Rules prior to 1 March 2010.

Administrative proceedings for the resolution of disputes
under the Uniform Dispute Resolution Policy adopted by
ICANN shall be governed by these Rules and also the
Supplemental Rules of the Provider administering the
proceedings, as posted on its web site. To the extent that the
Supplemental Rules of any Provider conflict with these Rules,
these Rules supersede.

Definitions
In these Rules:

Complainant means the party initiating a complaint concerning
a domain-name registration.

ICANN refers to the Internet Corporation for Assigned Names
and Numbers.

Mutual Jurisdiction means a court jurisdiction at the location of
either (a) the principal office of the Registrar (provided the
domain-name holder has submitted in its Registration
Agreement to that jurisdiction for court adjudication of
disputes concerning or arising from the use of the domain
name) or (b) the domain-name holder's address as shown for
the registration of the domain name in Registrar's Whois
database at the time the complaint is submitted to the Provider.

Panel means an administrative panel appointed by a Provider
to decide a complaint concerning a domain-name registration.

Panelist means an individual appointed by a Provider to be a
member of a Panel.

Party means a Complainant or a Respondent.

Policy means the Uniform Domain Name Dispute Resolution
Policy that is incorporated by reference and made a part of the
Registration Agreement.

Provider means a dispute-resolution service provider
approved by ICANN. A list of such Providers appears at
http://www.icann.org/en/dndr/udrp/approved-
providers.htm.

Registrar means the entity with which the Respondent has
registered a domain name that is the subject of a complaint.

Registration Agreement means the agreement between a
Registrar and a domain-name holder.

Respondent means the holder of a domain-name registration
against which a complaint is initiated.

Reverse Domain Name Hijacking means using the Policy in bad
faith to attempt to deprive a registered domain-name holder of
a domain name.

Supplemental Rules means the rules adopted by the Provider
administering a proceeding to supplement these Rules.
Supplemental Rules shall not be inconsistent with the Policy or
these Rules and shall cover such topics as fees, word and page
limits and guidelines, file size and format modalities, the means
for communicating with the Provider and the Panel, and the
form of cover sheets.

Written Notice means hardcopy notification by the Provider to
the Respondent of the commencement of an administrative
proceeding under the Policy which shall inform the respondent
that a complaint has been filed against it, and which shall state
that the Provider has electronically transmitted the complaint
including any annexes to the Respondent by the means
specified herein. Written notice does not include a hardcopy of
the complaint itself or of any annexes.

Communications

(@) When forwarding a complaint, including any annexes,
electronically to the Respondent, it shall be the Provider's
responsibility to employ reasonably available means calculated
to achieve actual notice to Respondent. Achieving actual notice,
or employing the following measures to do so, shall discharge
this responsibility:

(i) sending Written Notice of the complaint to all postal-mail
and facsimile addresses (A) shown in the domain name's
registration data in Registrar's Whois database for the
registered domain-name holder, the technical contact, and the
administrative contact and (B) supplied by Registrar to the
Provider for the registration's billing contact; and

(ii) sending the complaint, including any annexes, in electronic
form by e-mail to:

(A) the e-mail addresses for those technical, administrative,
and billing contacts;

(B) postmaster@<the contested domain name>; and

(C) if the domain name (or "www." followed by the domain
name) resolves to an active web page (other than a generic page
the Provider concludes is maintained by a registrar or ISP for
parking domain-names registered by multiple domain-name
holders), any e- mail address shown or e-mail links on that web
page; and

(iii) sending the complaint, including any annexes, to any e-mail
address the Respondent has notified the Provider it prefers
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and, to the extent practicable, to all other e-mail addresses
provided to the Provider by Complainant under Paragraph

3(b)(v).

(b) Except as provided in Paragraph 2(a), any written
communication to Complainant or Respondent provided for
under these Rules shall be made electronically via the Internet
(a record of its transmission being available), or by any
reasonably requested preferred means stated by the
Complainant or Respondent, respectively (see Paragraphs
3(b)(iii) and 5(b) (iii)).

(c) Any communication to the Provider or the Panel shall be
made by the means and in the manner (including, where
applicable, the number of copies) stated in the Provider's
Supplemental Rules.

(d) Communications shall be made in the language prescribed
in Paragraph 11.

(e) Either Party may update its contact details by notifying the
Provider and the Registrar.

(f) Except as otherwise provided in these Rules, or decided by a
Panel, all communications provided for under these Rules shall
be deemed to have been made:

(i) if via the Internet, on the date that the communication was
transmitted, provided that the date of transmission is
verifiable; or, where applicable

(ii) if delivered by telecopy or facsimile transmission, on the
date shown on the confirmation of transmission; or:

(iii) if by postal or courier service, on the date marked on the
receipt.

(g) Except as otherwise provided in these Rules, all time
periods calculated under these Rules to begin when a
communication is made shall begin to run on the earliest date
that the communication is deemed to have been made in
accordance with Paragraph 2(f).

(h) Any communication by

(i) a Panel to any Party shall be copied to the Provider and to
the other Party;

(ii) the Provider to any Party shall be copied to the other Party;
and

(iii) a Party shall be copied to the other Party, the Panel and the
Provider, as the case may be.

(i) It shall be the responsibility of the sender to retain records
of the fact and circumstances of sending, which shall be
available for inspection by affected parties and for reporting
purposes. This includes the Provider in sending Written Notice
to the Respondent by post and/or facsimile under Paragraph

2@)(0).

() In the event a Party sending a communication receives
notification of non-delivery of the communication, the Party
shall promptly notify the Panel (or, if no Panel is yet appointed,
the Provider) of the circumstances of the notification. Further
proceedings concerning the communication and any response
shall be as directed by the Panel (or the Provider).

The Complaint

(@) Any person or entity may initiate an administrative
proceeding by submitting a complaint in accordance with the
Policy and these Rules to any Provider approved by ICANN.
(Due to capacity constraints or for other reasons, a Provider's
ability to accept complaints may be suspended at times. In that
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event, the Provider shall refuse the submission. The person or
entity may submit the complaint to another Provider.)

(b) The complaint including any annexes shall be submitted in
electronic form and shall:

(i) Request that the complaint be submitted for decision in
accordance with the Policy and these Rules;

(ii) Provide the name, postal and e-mail addresses, and the
telephone and telefax numbers of the Complainant and of any
representative authorized to act for the Complainant in the
administrative proceeding;

(iii) Specify a preferred method for communications directed to
the Complainant in the administrative proceeding (including
person to be contacted, medium, and address information) for
each of (A) electronic-only material and (B) material including
hard copy (where applicable);

(iv) Designate whether Complainant elects to have the dispute
decided by a single-member or a three-member Panel and, in
the event Complainant elects a three-member Panel, provide
the names and contact details of three candidates to serve as
one of the Panelists (these candidates may be drawn from any
ICANN-approved Provider's list of panelists);

(v) Provide the name of the Respondent (domain-name holder)
and all information (including any postal and e-mail addresses
and telephone and telefax numbers) known to Complainant
regarding how to contact Respondent or any representative of
Respondent, including contact information based on pre-
complaint dealings, in sufficient detail to allow the Provider to
send the complaint as described in Paragraph 2(a);

(vi) Specify the domain name(s) that is/are the subject of the
complaint;

(vii) Identify the Registrar(s) with whom the domain name(s)
is/are registered at the time the complaint is filed;

(viii) Specify the trademark(s) or service mark(s) on which the
complaint is based and, for each mark, describe the goods or
services, if any, with which the mark is used (Complainant may
also separately describe other goods and services with which it
intends, at the time the complaint is submitted, to use the mark
in the future.);

(ix) Describe, in accordance with the Policy, the grounds on
which the complaint is made including, in particular,

(1) the manner in which the domain name(s) is/are identical or
confusingly similar to a trademark or service mark in which the
Complainant has rights; and

(2) why the Respondent (domain-name holder) should be
considered as having no rights or legitimate interests in respect
of the domain name(s) that is/are the subject of the complaint;
and

(3) why the domain name(s) should be considered as having
been registered and being used in bad faith

(The description should, for elements (2) and (3), discuss any
aspects of Paragraphs 4(b) and 4(c) of the Policy that are
applicable. The description shall comply with any word or page
limit set forth in the Provider's Supplemental Rules.);

(x) Specify, in accordance with the Policy, the remedies sought;
(xi) Identify any other legal proceedings that have been

commenced or terminated in connection with or relating to any
of the domain name(s) that are the subject of the complaint;
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(xii) State that a copy of the complaint, including any annexes,
together with the cover sheet as prescribed by the Provider's
Supplemental Rules, has been sent or transmitted to the
Respondent (domain-name holder), in accordance with
Paragraph 2(b);

(xiii) State that Complainant will submit, with respect to any
challenges to a decision in the administrative proceeding
canceling or transferring the domain name, to the jurisdiction
of the courts in at least one specified Mutual Jurisdiction;

(xiv) Conclude with the following statement followed by the
signature (in any electronic format) of the Complainant or its
authorized representative:

"Complainant agrees that its claims and remedies concerning
the registration of the domain name, the dispute, or the
dispute's resolution shall be solely against the domain-name
holder and waives all such claims and remedies against (a) the
dispute-resolution provider and panelists, except in the case of
deliberate wrongdoing, (b) the registrar, (c) the registry
administrator, and (d) the Internet Corporation for Assigned
Names and Numbers, as well as their directors, officers,
employees, and agents."

"Complainant certifies that the information contained in this
Complaint is to the best of Complainant's knowledge complete
and accurate, that this Complaint is not being presented for any
improper purpose, such as to harass, and that the assertions in
this Complaint are warranted under these Rules and under
applicable law, as it now exists or as it may be extended by a
good-faith and reasonable argument."; and

(xv) Annex any documentary or other evidence, including a
copy of the Policy applicable to the domain name(s) in dispute
and any trademark or service mark registration upon which the
complaint relies, together with a schedule indexing such
evidence.

(c) The complaint may relate to more than one domain name,
provided that the domain names are registered by the same
domain-name holder.

Notification of Complaint

(a) The Provider shall review the complaint for administrative
compliance with the Policy and these Rules and, if in
compliance, shall forward the complaint, including any
annexes, electronically to the Respondent and shall send
Written Notice of the complaint (together with the explanatory
cover sheet prescribed by the Provider's Supplemental Rules)
to the Respondent, in the manner prescribed by Paragraph 2(a),
within three (3) calendar days following receipt of the fees to
be paid by the Complainant in accordance with Paragraph 19.

(b) If the Provider finds the complaint to be administratively
deficient, it shall promptly notify the Complainant and the
Respondent of the nature of the deficiencies identified. The
Complainant shall have five (5) calendar days within which to
correct any such deficiencies, after which the administrative
proceeding will be deemed withdrawn without prejudice to
submission of a different complaint by Complainant.

(c) The date of commencement of the administrative
proceeding shall be the date on which the Provider completes
its responsibilities under Paragraph 2(a) in connection with
sending the complaint to the Respondent.

(d) The Provider shall immediately notify the Complainant, the
Respondent, the concerned Registrar(s), and ICANN of the date

of commencement of the administrative proceeding.

The Response

(a) Within twenty (20) days of the date of commencement of
the administrative proceeding the Respondent shall submit a
response to the Provider.

(b) The response, including any annexes, shall be submitted in
electronic form and shall:

(i) Respond specifically to the statements and allegations
contained in the complaint and include any and all bases for the
Respondent (domain-name holder) to retain registration and
use of the disputed domain name (This portion of the response
shall comply with any word or page limit set forth in the
Provider's Supplemental Rules.);

(ii) Provide the name, postal and e-mail addresses, and the
telephone and telefax numbers of the Respondent (domain-
name holder) and of any representative authorized to act for
the Respondent in the administrative proceeding;

(iii) Specify a preferred method for communications directed to
the Respondent in the administrative proceeding (including
person to be contacted, medium, and address information) for
each of (A) electronic-only material and (B) material including
hard copy (where applicable);

(iv) If Complainant has elected a single-member panel in the
complaint (see Paragraph 3(b)(iv)), state whether Respondent
elects instead to have the dispute decided by a three-member
panel;

(v) If either Complainant or Respondent elects a three-member
Panel, provide the names and contact details of three
candidates to serve as one of the Panelists (these candidates
may be drawn from any ICANN-approved Provider's list of
panelists);

(vi) Identify any other legal proceedings that have been
commenced or terminated in connection with or relating to any
of the domain name(s) that are the subject of the complaint;

(vii) State that a copy of the response including any annexes has
been sent or transmitted to the Complainant, in accordance
with Paragraph 2(b); and

(viii) Conclude with the following statement followed by the
signature (in any electronic format) of the Respondent or its
authorized representative:

"Respondent certifies that the information contained in this
Response is to the best of Respondent's knowledge complete
and accurate, that this Response is not being presented for any
improper purpose, such as to harass, and that the assertions in
this Response are warranted under these Rules and under
applicable law, as it now exists or as it may be extended by a
good-faith and reasonable argument."; and

(ix) Annex any documentary or other evidence upon which the
Respondent relies, together with a schedule indexing such
documents.

(c) If Complainant has elected to have the dispute decided by a
single-member Panel and Respondent elects a three-member
Panel, Respondent shall be required to pay one-half of the
applicable fee for a three-member Panel as set forth in the
Provider's Supplemental Rules. This payment shall be made
together with the submission of the response to the Provider.
In the event that the required payment is not made, the dispute
shall be decided by a single-member Panel.

(d) At the request of the Respondent, the Provider may, in
exceptional cases, extend the period of time for the filing of the
response. The period may also be extended by written
stipulation between the Parties, provided the stipulation is
approved by the Provider.
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(e) If a Respondent does not submit a response, in the absence
of exceptional circumstances, the Panel shall decide the dispute
based upon the complaint.

Appointment of the Panel and Timing of Decision
(a) Each Provider shall maintain and publish a publicly
available list of panelists and their qualifications.

(b) If neither the Complainant nor the Respondent has elected
a three-member Panel (Paragraphs 3(b)(iv) and 5(b)(iv)), the
Provider shall appoint, within five (5) calendar days following
receipt of the response by the Provider, or the lapse of the time
period for the submission thereof, a single Panelist from its list
of panelists. The fees for a single-member Panel shall be paid
entirely by the Complainant.

(c) If either the Complainant or the Respondent elects to have
the dispute decided by a three-member Panel, the Provider
shall appoint three Panelists in accordance with the procedures
identified in Paragraph 6(e). The fees for a three-member Panel
shall be paid in their entirety by the Complainant, except where
the election for a three-member Panel was made by the
Respondent, in which case the applicable fees shall be shared
equally between the Parties.

(d) Unless it has already elected a three-member Panel, the
Complainant shall submit to the Provider, within five (5)
calendar days of communication of a response in which the
Respondent elects a three-member Panel, the names and
contact details of three candidates to serve as one of the
Panelists. These candidates may be drawn from any ICANN-
approved Provider's list of panelists.

(e) In the event that either the Complainant or the Respondent
elects a three-member Panel, the Provider shall endeavor to
appoint one Panelist from the list of candidates provided by
each of the Complainant and the Respondent. In the event the
Provider is unable within five (5) calendar days to secure the
appointment of a Panelist on its customary terms from either
Party's list of candidates, the Provider shall make that
appointment from its list of panelists. The third Panelist shall
be appointed by the Provider from a list of five candidates
submitted by the Provider to the Parties, the Provider's
selection from among the five being made in a manner that
reasonably balances the preferences of both Parties, as they
may specify to the Provider within five (5) calendar days of the
Provider's submission of the five-candidate list to the Parties.

(f) Once the entire Panel is appointed, the Provider shall notify
the Parties of the Panelists appointed and the date by which,
absent exceptional circumstances, the Panel shall forward its
decision on the complaint to the Provider.

Impartiality and Independence

A Panelist shall be impartial and independent and shall have,
before accepting appointment, disclosed to the Provider any
circumstances giving rise to justifiable doubt as to the Panelist's
impartiality or independence. If, at any stage during the
administrative proceeding, new circumstances arise that could
give rise to justifiable doubt as to the impartiality or
independence of the Panelist, that Panelist shall promptly
disclose such circumstances to the Provider. In such event, the
Provider shall have the discretion to appoint a substitute
Panelist.

Communication Between Parties and the Panel

No Party or anyone acting on its behalf may have any unilateral
communication with the Panel. All communications between a
Party and the Panel or the Provider shall be made to a case
administrator appointed by the Provider in the manner
prescribed in the Provider's Supplemental Rules.

Transmission of the File to the Panel
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The Provider shall forward the file to the Panel as soon as the
Panelist is appointed in the case of a Panel consisting of a single
member, or as soon as the last Panelist is appointed in the case
of a three-member Panel.

General Powers of the Panel

(a) The Panel shall conduct the administrative proceeding in
such manner as it considers appropriate in accordance with the
Policy and these Rules.

(b) In all cases, the Panel shall ensure that the Parties are
treated with equality and that each Party is given a fair
opportunity to present its case.

(c) The Panel shall ensure that the administrative proceeding
takes place with due expedition. It may, at the request of a Party
or on its own motion, extend, in exceptional cases, a period of
time fixed by these Rules or by the Panel.

(d) The Panel shall determine the admissibility, relevance,
materiality and weight of the evidence.

(e) A Panel shall decide a request by a Party to consolidate
multiple domain name disputes in accordance with the Policy
and these Rules.

Language of Proceedings

(a) Unless otherwise agreed by the Parties, or specified
otherwise in the Registration Agreement, the language of the
administrative proceeding shall be the language of the
Registration Agreement, subject to the authority of the Panel to
determine otherwise, having regard to the circumstances of the
administrative proceeding.

(b) The Panel may order that any documents submitted in
languages other than the language of the administrative
proceeding be accompanied by a translation in whole or in part
into the language of the administrative proceeding.

Further Statements

In addition to the complaint and the response, the Panel may
request, in its sole discretion, further statements or documents
from either of the Parties.

In-Person Hearings

There shall be no in-person hearings (including hearings by
teleconference, videoconference, and web conference), unless
the Panel determines, in its sole discretion and as an
exceptional matter, that such a hearing is necessary for
deciding the complaint.

Default

(a) In the event that a Party, in the a