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In The Nature of the judicial Process, Justice Benjamin Cardozo tried 
to explain how appellate judges overcome their individual predilec
tions in decision making.! His thesis was that the different perspec
tives of the members of an appellate bench "balance one another.,,2 
He argued that "out of the attrition of diverse minds there is beaten 
something which has a constancy and uniformity and average value 

t Circuit judge, United States Court of Appeals for the D.C. Circuit. B.S. 1962, 
Cornell University; J.D. ] 965, University of Michigan. judge Edwards served as Chief 
judge of the D.C. Circuit from October 1994 until July 2001. 

I would like to thankJeannie Suk, B.A. 1995, Vale University; D.Phil. 1999, Oxford 
University; J.D. 2002, Harvard Law School, who worked tirelessly with me on the re
search and drafting of this Article. I am deeply appreciative of her sterling effort~. 

I BENJAMIN N. CARDOZO, THE NATURE OFTHEjUDICIAL PROCESS 176-77 (1921). 
2 

fd. at 177. 

(1639) 
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greater than its component elements.,,:1 Attrition, of course, literally 
means the gradual wearing down through sustained attack or pres
sure, or the wearing away by friction. 4 It is interesting that Justice 
Cardozo chose this word to explain how "diverse minds" come to
gether to produce "truth and order"" in decision making. I think that 
he was wrong in his explanation. Collegiality, not attrition, is the proc
ess by which judges achieve the "greater value" of which he wrote. 

INTRODUCTION 

In recent years, I have written several articles and given a number 
of speeches in which I have reflected on collegiality as it informs the 
judicial function.

6 
I have contended that some academics who have 

analyzed judicial decision making, especially on the basis of limited 
empirical data, have paid insufficient attention to collegiality.' In par
ticular, I have rejected the neo-realist arguments of scholars who claim 
that the personal ideologies and political leanings of the judges on the 
D.C. Circuit are crucial determinants in the court's decision-making 
process.s These scholars invariably ignore the many ways in which col-

:{ 1£1. (emphasis added). 

4 See WmSTER'S THIRD NEW INTERNATIONAL DICnONARY 142 (1981) (defining 
attrition as "the condition of being worn down or ground down by friction," and "a 
breaking down or wearing down from repeated at.tack.~"). 

[, CARDOZO, SlIjn(l note 1, at 176-77. 

f, See, e.g., Harry T. Edwards, Collegiality and Decision Making on the D.C. Circuit, 84 
VA. L. REV. 1335, 1358-62 (1998) [hereinafter Edwards, Collegiality] (arguing that col
legiality among appellate judges facilitates judicial decision making); Harry T. Ed
wards, The judicial Function and the Elusive Goal of Princi/Jied Daisionmaking, 1991 WIS. L. 
REV. 837, 852-53, 858-59 [hereinafter Edwards, 'f7ze judicial Function] (suggesting that 
collegiality assists with principled decision making for judges in ditlicult cases); Harry 
T. Edwards, Race and thejudicim)" 20 YALE L. & POL\' REV. 325, 329 (2002) [hereinafter 
Edwards, Race andthejuriiciary] (reasoning that "a judicial environment in which colle
gial deliberations are fostered ... necessarily results in better and more nuanced opin
ions"); Han)' T. Edwards, Rejlections (on Law Review, IAlgal Education, Law Practice, and 
My ALII/a Mater), 100 MICH. L. REV. 1999, 2006 (2002) [hereinafter Edwards, Ri'jlections] 
(arguing that judicial collegiality helps foster intellectual discourse, resulting in en
hanced performance by the court in its decision making). 

7 See, e.g., Edwards, Collegiality, sll/Jm note 6, at l3f'i7-f'i8 (criticizing a prior study for 
"ignor[ing] the possibility of collegiality" in it~ analysis). 

8 See, e.g., Frank B. Cross & Emerson H. Tiller,jluiicial Partisa'llshijJ and Obedience to 
Legal Doctrine: Whistleblowing on the Federal COllrts of A/JjJeaL~, 107 YALE LJ 2155, 21fi9 
(1998) (arguing that empirical evidence demonstrates that "there is a significant po
litical determinant to judicial decision making" in the D.C. Circuit); Richard L. Revesz, 
Congressional Influence on jlldicial Behavior? 'A'II EmfJirical Examination of Challenges to 
Agency Action in the D. C. Circllit, 76 N.Y.U. L. REV. 1100, 1104 (200 I) [hereinafter Re
vesz, Congressionallnfluencel (concluding that "strong, statistically significant evidence 
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legiality mitigates judges' ideological preferences and enables us to 

find common ground and reach better decisions. 
When I first joined the D.C. Circuit twenty-three years ago, colle

giality drew very little attention in scholarly writings on judicial deci
sion making. In recent years, especially as empiricists have attempted 
to quantifY judicial decision making, the idea of collegiality has gained 
some currency. Scholars and judges have noted that these quantita
tive studies are inherently suspect, because they fail to account for the 
effects of collegiality on judicial decision making.!' Thus far, however, 
discussions of collegiality, mostly by judges, have been brief and sug
gestive, usually introduced only in passing.

lo 
No one has attempted a 

of ideological voting" in the D.C. Circuit exists in administrative law cases); Richard L. 
Revesz, Environmental Regulation, Ideology, and the D. C. Circuit, 83 VA. L. REv. 1717, 1719 
(1997) [hereinafter Revesz, Environmental Regulation] (concluding that judges' "ideol
ogy significantly influences judicial decisionmaking on the D.C. Circuit"); Richard L. 
Revesz, Ideology, Collegiality, and the D.C. Circuit: A Reply to Chief Judge Harry T Edwards, 
85 VA. L. REv. 805, 844 (1999) [hereinafter Revesz, Reply] (reaffirming Revesz's earlier 
conclusion that "in certain cases, ideology significantly influenced judicial votes" in the 
D.C. Circuit despite possible collegiality among the judges of that court). 

9 See Edwards, Collegiality, supra note 6, at 1357-62 (arguing that the "moderating 
effect of collegial deliberation" is not properly evaluated in statistical studies that at
tempt to assess the amount of "ideological" or "strategic" decision making by federal 
judges); Deannell Reece Tacha, The "e" Word: On Collegiality, 56 OHIO ST. LJ. 585, 586 
("I urge that we go beyond the matrix of computerized decision making to consider the 
qualitative aspects of judicial interaction .... "); if. Evan H. Caminker, Sincere and Stra
tegic Voting Norms on Multimember Courts, 97 MICH. L. REV. 2297, 2298 (1999) (arguing 
that legal scholars "have paid insufficient attention to the ways in which the vote of 
each individual judge is influenced by the views of her colleagues on a multimember 
court"); Lewis A. Kornhauser & Lawrence G. Sager, The One and the Many: Adjudication 
in Collegial Courts, 81 CAL. L. REV. 1, I (1993) [hereinafter Kornhauser & Sager, The 
One and the Many] (stating that the collective nature of adjudication is "[o]ne of the 
most salient features of appellate courts[, but] is also one of the most ignored"); Lewis 
A. Kornhauser & Lawrence G. Sager, Unpacking the Court, 96 YALE LJ. 82, 82 (1986) 
[hereinafter Kornhauser & Sager, Unpacking the Court] (reasoning that "[t]raditional 
theories of adjudication are curiously incomplete" because they ignore the fact that 
judges "sit and act together with colleagues on adjudicatory panels"); Patricia M. Wald, 
A Response to Tiller and Cross, 99 COLUM. L. REV. 235, 255 (1999) (noting that the "for
mal labeling of judges" by political party is "the antithesis of collegial decisionmak
ing"). 

10 See, e.g., FRANK M. COFFIN, ON APPEAL: COURTS, LAWYERING, AND JUDGING 213-
29 (1994) (defining collegiality and discussing it~ impact on the process of judicial de
cision making); FRANK M. COFFIN, THE WAYS OF A JUDGE: REFLECTIONS FROM THE 
FEDERAL APPELLATE BENCH 58,171-92 (1980) [hereinafter COFFIN, THE WAYS OF A 
JUDGE] (describing different manifestations of judicial collegiality and cooperation, 
and discussing specific cases that were a product of that vahle); JONATHAN MA'lTHEW 
COHEN, INSIDE APPELLATE COURTS: THE IMPACT OF COURT ORGANIZATION ON 
JUDICIAL DECISION MAKING IN THE UNITED STATES COURTS OF ApPEALS 12-13 (2002) 
(arguing that collegiality among appellate judges "promotes judicial efficiency and a 
better judicial work product"); Shirley S. Abrahamson, Judging in the Quiet oj the Storm, 
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comprehensive, sustained treatment of collegiality-what it is, how it 
affects group decisions on appellate courts, how it is achieved and 

24 ST. MARY'S LJ. 965, 992 (1993) (mentioning collegiality as a constraint on judicial 
decision making); Rudolph J. Gerber, Collegiality on the Court of Appeals, ARIZ. ATT'y, 
Dec. 1995, at 19 (offering a personal accounting of collegial decision making on the 
Arizona Court of Appeals); Ruth Bader Ginsburg, Remarks on Writing SejHlmtely, 65 
WASH. L. REV. 133, 141, ]48 (1990) (discussing the efl'ect of collegiality on the number 
of dissents and concurrences by members of a federal appellate court); Douglas H. 
Ginsburg & Donald Falk, 17ze Court En Bane: 1981-1990,59 GEO. WASH. L. REV. 1008, 
1016-18 (1991) (noting that the D.C. Circuit may be more collegial than other federal 
appellate circuit~ because all members of the D.C. Circuit are located in a single 
courthouse); Douglas H. Ginsburg & Brian M. Boynton, The Court En Bane: 1991-2002, 
70 GEO. WASI-!. L. REV. 259, 260 (2002) (citing collegiality as one possible explanation 
for the increase of cases reheard en banc during the 1990s); Anthony M. Kennedy, ju
dicial Ethics and the Rule of Law, 40 ST. LOUIS U. LJ 1067, 1072 (1996) ("Uludicial eti
quette [is] a means of maintaining the collegiality requisite to a great court. "); Michael 
R. Murphy, Collegiality and Technology, 2 J. API'. PRAC. & PROCESS 455, 457-61 (2000) 
(discussing how the use of technology, like teleconferencing and e-mail, can lead to a 
breakdown in collegiality); Francis P. O'Connor, The Art of Collegiality: Creating Consen
.IllS and Coping with Dissent, 83 MASS. L. REV. 93, 93 (1998) (arguing that an appellate 
judge's "dissents are entirely consistent with collegiality"); Diarmuid F. O'Scannlain, A 
Ninth CirCllit S/llit Study Commission: Now What?, 57 MONT. L. REV. 313, 315 (1996) (not
ing that "[a]s a court of appeals becomes increasingly larger, it loses the collegiality 
among judges that is a fundamental ingredient in [the] effective administration of jus
tice"); Randall T. Shepard, n!e S/lecial Professional Challenges of A/l/leilate judging, 35 IND. 
L. REV. 381, 386 (2002) (arguing that judicial collegiality "is absolutely imperative if we 
are to maintain public respect for the judiciary"); Walter K. Stapleton, n!e Federaljudi
cial System in the Twenty-First Century, DEL. LAw., Fall 1995, at 34,37-38 (explaining why 
relatively small appellate court~ are necessary for collegiality); Tacha, sU/lm note 9, at 
592 (asserting that "collegiality is critical in energizing and qualitatively improving the 
work of any court"); Deannell Reece Tacha, 77w Community of Courts: The Com/llete Ap
/Jellate judge, J. KAN. B. AsS'N, May 1996, at 4, 5 [hereinafter Tacha, 17ze Community of 
Courts] ("Because appellate judges in both the state and federal system always operate 
as either threc-judge or en banc panels, the interaction among judges ... has an im
portant effect upon the decision-making process); Deanell Reece Tacha, The Federal 
Courts in the 21st Century, 2 CHAP. L. REV. 7, 19 (1999) [hereinafter Tacha, 17ze Federal 
Courts] (expressing concern over the potential loss of collegiality due to video 
conferencing); Patricia M. Wald, Calendar.\~ Collegiality, and Other 1ntangibles on the Courts 
of AppeaLl, in TI-lE FEDERAL ApPELLATE JUDICIARY IN THE 21 ST CENTURY 171, 178-82 
(Cynthia Harrison & Russell R. Wheeler eds., 1989) (stating that collegiality is "all im
portant" in the appellate process); Patricia M. Wald, nle Problem with Courts: Black
Robed Bureaucracy, or Collebriality Under Challenge?, 42 MD. L. REV. 766, 784-86 (1983) 
(discussing the necessity of judicial rules and deadlines to preselve collegiality); 
Patricia M. Wald, Some Thoughts on judging as Gleanedfrom One Hundred Yean of the Har
vard Law Review and Other Great Books, 100 HARV. t. REV. 887,905 (1987) (arguing that 
"the major constraint on appellate discretion is probably judicial collegiality"); J. Har
vie Wilkinson III, The Drawbacks of Growth in the Fedeml judicimy, 43 EMORY LJ. 1147, 
1173-78 (1994) (concluding that a "loss of collegiality" comes with the expanding size 
of a federal appellate court). 
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maintained, and how courts with collegiality may differ from those 
without it.

11 
That is my aim in this Article. 

Until now, my own reflections on collegiality and its effects have 
been either tentative, formed before I had actually experienced colle
giality on the D.C. Circuit,l~ or limited, framed in response to ideol
ogy-based accounts of judicial decision making. I:' Here, I focus on ju
dicial collegiality as a concept in its own right and draw on 
observations gained during my twenty-three years on the bench to fill 
out its characteristics and effects. Legal scholars generally have given 
judicial collegiality short shrift. In making this observation, I do not 
mean to disparage members of the legal academy. I understand that 
scholars do not have access to collegial interactions among judges on 
a court, for most judicial deliberations are confidential. So it is un
derstandable that scholars have not afforded collegiality the attention 
it deserves. Nonetheless, collegiality merits serious discussion to gen
erate a fuller understanding of judicial decision making. 

Obviously, judges can be most helpful in filling in the variables of 
judging that may not be readily visible to academics.

I
'
1 

I do not claim 
that collegiality is the holy grail of judging. But it is a crucial variable 
that deserves more attention by scholars who study appellate courts. 
Thus, in this Article, I give content to collegiality by describing how it 
works, observing its effects on appellate decision making, reflecting 
frankly on my experiences on a circuit court in both collegial and un
collegial times, and exploring factors that may promote or undermine 
collegiali ty. 

In discussing the effects of collegiality onjudicial decision making, 
I have in mind collegiality only in the circuit courts. I do not address 
district courts or the Supreme Court. Trial judges sit alone, so they 
normally do not experience the sort of collegial deliberations at the 
core of appellate judging. The Supreme Court, however, is a collegial 

II C/, e.g., Edwards, Collegiality, .I'Ulml note 6, at I ~~8 ("The qualitative impressions 
of those engaged in judging must be thoughtfull), considered as part of the equa
tion."}; Tacha, The Community o/Courts, mImi note 10, at!l ("Defining collegiality is, of 
itself, a difficult task. Attempting to identify its charact.eristics and effects upon the 
work.,of the judiciar), is even more difficult."}. 

1_ See Harry T. Edwards, The Holt! o/aJudge i'll Modem Socidy: Somf Hejlfctio'll.l' 0'11 CUle 
relit Practice in Fedlnnl AIlllellate Adjudication, ~2 CLEV. ST. L. REV. ~8!l, 420-22 (198~-
1984) (stating that those oUL~ide the judicial)' ma)' perceive "a circuit court as consist
ing ofa group of judges who are woefully lacking in collegiality"}. 

I:' See Edw,u'ds, Collegiality, .I'lIjml note 6 (responding to Revesz, /c''IIvimllmflltal Re[,l1l
lation, .I'lIjml note 8). 

14 See iii. at 1364 ("(Jludges' views on how the), decide cases should be relevant to 
understanding how judges in fact decide cases."}. 

ballivian
Highlight
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body,'" and commentators have noted the group-decisional aspects of 
the Court's work. II; Some of the insights generated by the social sci
ence studies of group decision making among Supreme Court Jus
tices

17 
may lend to an understanding of judicial deliberations among 

circuit court judges. But I limit my own observations on collegiality to 
the circuit court'>, because it is what I know best and, also, because I 
am inclined to believe that the differences between the Supreme 
Court and circuit courts may be too substantial to generalize from one 
to the other. 

Most significantly, the Supreme Court's docket consists of many 
more "very hard" cases than do those of the lower appellate courts. IH 

The majority of the cases in the circuit courts admit of a right or a best 
answer and do not require the exercise of discretion. I!' Lower appel
late courts are thus constrained far more than the Supreme Court. As 
a result, in the eyes of the public, the media,judges, and the legal pro
fession, the Supreme Court is seen as more of a "political" institution 
than are the lower appellate courts. The Supreme Court also faces 
the burden of having to sit en banc in every case. This may mean that 
collegiality on the Court operates very differently from the collegial 
process at work in the lower appellate courts, where judges only rarely 
sit en bane. Thus, my discussion of collegiality does not refer to the 
Supreme Court. 

THE PRINCIPLE OF "COLLEGIALITY" BRIEFLY STATED 

When I speak of a collegial court, I do not mean that all judges 
are friends. And I do not mean that the members of the court never 

!c, By "collegial body" here, I mean only t.hat it takes a vote of the m,~jority to de-
cide a case, not that COllegiality is necessal:ily present on the Supreme Court. 

'10 A Nmo Y,II"/{ '/'il/II:S article, filr example, noted that the Court is not 
immune from basic principles of small group dynamics. In a place where little 
can happen without a majority ... the justices are locked into intricate webs of 
interdependence where t.he impulse to speak in a personal voice must always 
be balanced against t.he need to act collect.ively in order to be effective. 

Linda Greenhouse, The COllrt: Sallll: Tillie Next Yeor. Alit! Next YI:ar., NY. TIMES, Oct. 6, 
2()02, § 4, at:l. 

17 See, I:.g., LEE EpSTEIN & JACK KNIGHT, THE CHOICES JUSTICES MAKE 112-27 
(1998) (discussing the st.rategic aspects of judicial decision making); WALTER F. 
MURPHY, ELEMENTS OF/UDICIAL STRATEGY 12-:16 (1964) (considel'ing the political con
t.ext in which Supreme CourtJustices act). 

,H SI:I: Edwards, slIjlm note 12. at. :189-92 (defining "very hard" cases). 
I!' See id. at. :190 ("Using rough numbers, I would say that in only five to fifteen per

cent of the disputes t.hat come befilre me do I cI.lI1clude ... t.hat. the competing argu
men t~ ... are equally strong. "). 



2003] COLLEGIALITY ANDjUJ)JCIAL DfCISION MAKING ]645 

disagree on substantive issues. That would not be collegiality, but 
homogeneity or conformity, which would make for a decidedly un
healthy judiciary. Instead, what I mean is that judges have a common 
interest, as members of the judiciary, in getting the law right,~1l and 
that, as a result, we are willing to listen, persuade, and be persuaded, 
all in an atmosphere of civility and respect. Collegiality is a jJrocess that 
helps to create the conditions for principled agreement, by allowing all 
point" of view to be aired and considered. Specifically, it is my con
tention that collegiality plays an important part in mitigating the role 
of partisan politics and personal ideology by allowing judges of differ
ing perspectives and philosophies to communicate with, listen to, and 
ultimately influence one another in constructive and law-abiding 

:11 ways. 

What is at issue in the ongoing collegiality-ideology debate is not 
whether judges have well-defined political beliefs or other strongly 
held views about particular legal subjects; surely they do, and this, in 
and of itself, is not a bad thing. Instead, the real issue is the degree to 
which those views ordain the outcomes of the cases that come before 
the appellate court". Collegiality helps ensure that results are not 
preordained. The more collegial the court, the more likely it is that 
the cases that come before it will be determined solely on their legal 
merits. 

THE MITIGATING EFFECTS OF COLLEGIALIlY ON PARTISANSHIP, 

DISAGREEMENT, AND DISSENTING OPINIONS 

In an uncollegial environment, divergent views among members 
of a court often end up as dissenting opinions. "Vhy? Because judges 
tend to follow a "party line" and adopt unalterable positions on the 
issues before them. This is especially true in the hard and very hard 
cases that involve highly controversial issues. Judges who initially hold 
different views tend not to think hard about the quality of the argu
ments made by those with whom they disagree, so no serious attempt 
is made to find common ground. Judicial divisions are sharp and 

211 Professor Kornhauser's "team model" of judging assumes that "all judges seek to 
maximize the number of correct answers and that the judges share a conception of 
'right answers. '" Lewis A. Kornhauser, Adjudicoliol1 iJ), fI ReSOltrGe-ColIstmillerl '/{!fIIII: Hi
erarchy ((l1rll>recedent il1 ((Judicial System, 68 S. CAL L. REV. I !:iOf>, 1613 (J99f». 

21 Throughout this Article, "ideolob'-y" and "politics" are used interchangeably. 
These and other related terms arc used to refcr to judges' /Iersollfll predilections that 
mayor may not coincide with what the law requires. It is my view that these personal 
predilections have no place injudicial decision making. 
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firm. And sharp divisions on hard and very hard issues give rise to 
"ideological camps" among judges, which in turn beget divisions in 
cases that are not very difficult. It is not a good situation. 

I should be clear again that, when I speak of collegial decision 
making, I am not endorsing the suppression of divergent views among 
members of a court. Quite the contrary. In a collegial environment, 
divergent views are more likely to gain a full airing in the deliberative 
process-:judges go back and forth in their deliberations over disputed 
and difficult issues until agreement is reached. This is not a matter of 
one judge "compromising" his or her views to a prevailing majority. 
Rather, until a tinaljudgment is reached, judges participate as equals 
in the deliberative process-each judicial voice carries weight, because 
each judge is willing to hear and respond to differing positions. The 
mutual aim of the judges is to apply the law and find the right answer. 

Some commentators worry that, when members of a court have 
strong collegial relationships, judges may be reluctant to challenge 
colleagues and may join opinions to preserve personal relationships. 
They argue that "[l]ess collegiality may thus increase independence-a 
virtue of good judging."~~ In my view, it is collegiality that allows 
judges to disagree freely and to use their disagreements to improve 
and refine the opinions of the court. Strong collegial relationships 
are respectful of each judge's independence of mind while acknowl
edging that appellate judging is an inherently interdejJenrienl enter-

. ~:, 

prIse. 
Social science studies on group composition and decision mak

ing~'\ offer some support for the idea that collegiality may make dis-

~~ Erwin Chemerinsky & Larry Kramer, DII(iniug lilll Hole 0/ the Filderal Courts, 1990 
IWU L. REV. 67, 7'2; see alm William M. Richman & William L. Reynolds, ElitislII, E."t}edi
elley, and tlUI New Certiorari: Heqniem./or the Leal'lllldl-Illnd Tradition, SI CORNEL.L L. Rlw. 
273, 324 (1996) CJudges who know, like, and depend on each other might be less 
likely to .-isk their relationship by disagl'eeing on matters of importance to one or the 
other. Over time, colleagues might accumulate debL~ of deference on key issues, and 
subtle, unarticulated vote trading could occur. "). 

~" Others raise the question whether the principle of judicial independence that 
underlies Article III dictates that each judge should act without regard to the views of 
colleagues. See, e.g., Tacha, slIpra note 9, at !)S('i ("[DJoes the principle of the inde
pendence of the judicial)', which clearly underlies Art.icle 111, dictate that each judge 
should act without regard to the views of his or hel- colleagues, or, instead, should the 
mix of judges from different backgrounds ... qualitatively enhance the decisionmak
ing process through interaction?"). But the interdependence of judicial colleagues 
does not impede tJ~e independence of the judicial)' as an institution. 

2·\ Sell, e.g., Deborah H. Gruenfeld et aI., Grollt} COIII/JOsiliofl and Decision Mllkiug: 

/-low Melllber Fallli/ifl/it)' lind Injrmllfltioll Distribulio'll Affixi ProCI!SS (jnd Hlljimllfl'llce, 67 
ORG'L BEHAV. & HUM. DECISION PROCESSES 1,2-3 (199fi) (examining how "the extent 
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agreement more comfortable and more likely, not less. These studies 
indicate that group members who are familiar to each other feel less 
of a need to conform and to suppress alternative perspectives and 
judgments.~" Unfamiliar group members, by contrast, are likely to be 
concerned with social acceptance within the group.~'; This leads to a 
tendency to conform: unfamiliar group members are apprehensive 
about how they will be evaluated, which leads them to suppress "alter
native perspectives andjudgments"~i and to "behave like other group 
members, regardless of the nature of their private beliefs.,,2H Unfamil
iar group members may be less likely to express views inconsistent 
with those that others have expressed.2

" In contrast, group members 
who are familiar with one another have less uncertainty and less anxi
ety about social acceptance.:'o This increases the fluency and flexibility 
of their thoughts~' and reduces the pressure to suppress unique per
spectives to avoid social ostracism.:

12 

Familiarity is one of the major components of collegiality, and, 
these insights on the effect of familiarity in groups resonate, to a cer
tain degree, with my experience on the D.C. Circuit. Through the 
experience of working as a group, one becomes familiar with col-

o, 

to which members know one another and the extent to which they hold common or 
specialized knowledge can affect how groups process information and make deci
sions"). 

~', Id. at 2 (citing SOLOMON E. ASCI-I, SOCIAl. PSYCHOLOGY (1952); Charlan Jeanne 
Nemeth, DiJJerenlial ConllilmtirJ11s of Majority anrl Minority Influence, 93 PSYCHO!.. REV. 23 
(198fi); Stanley Schacter &.Jerome E. Singer, Cognitive, Social, and Physiological Determi
nants of h'motional Slate, 69 PS\'CHOL. REV. 379 (19fi2)). 

~I; See id. ("[Unhllniliar group members] are as likely to be concerned with social 
acceptance as they are with task periilrlllanCe .... " (construing STANLEY SCHACHTER, 
THE P~YCHOLOGY OF AFFILIATION: EXPI'RIMENTAI. STUDIES OF THE SOURCES OF 
GREGARIOUSNESS (1959); Morton Deutsch, II Them), ofCrHfj)emtion and Competition, 2 
HUM. REl.. 129 (1949))). 

27 Iri. at 3 (citing Charles S. Carver & Michael F. Scheier, 'l7w Selfllttention-Inducerl 
Feedback LOOI) auri Social Facilitation, 17 J. EXPERIMENTAL SOc:. PSYCHOL. 545 (1981); 
Lawrence J. Sanna & R. Lance Shotland, Valmce 0/ Anticipated I.,'valuation and Social Fa
cilitatiou, 26 J. EXPERIMENTAL SOc:. P~YCHOL. 82 (1990)). 

2H Iri. (citing James H. Davis, Groul) Decision anri Social Interaction: A Theor)' of Social 
Decisiou Schemes, 80 PSYCHO!.. REv. 97 (1973); Sarah Tanford & Steven Penrod, Social 
Influence Model: II Formal Integnltion of Research on Majority anrl Minorit), Influence Proc
esses, 95 PSYCHO!.. Bul.L. 189 (1984)). 

2\1 See id. (concluding that such members would be reluctant to share ideas that 
others haven't previously mentioned (citing ROIIERT S. BARON ET A1.., GROUP PROCESS, 
GROUP DECISION, GROUP ACI'ION (1992))). 

~o Id. (citing Paul S. Goodman & Dennis Patrick Leyden, Frunili(uity and Grou!) Pro
riuctivi(y, 76 J. ApPLIED PSYCHOL. 578 (1991)). 

:'11 Id. (citing Nelneth, sujJra note 25). 
:12 Id. 
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leagues' ways of thinking and reasoning, temperaments, and person
alities. All of this makes a difference in how smoothly and comforta
bly group members can share, understand, and assimilate each other's 
ideas and perspectives. 

One of the reasons I believe collegiality encourages the sharing of 
ideas is that I know the difference between serving on a court that is 
collegial and serving on one that is not. During my extended tenure 
on the D.C. Circuit, now in its third decade, I have seen the court go 
through many different phases and express a number of different 
moods. It has gone from a divided and divisive place, to one stamped 
with the blessings of collegiality. ]n 1962, Justice Felix Frankfurter re
portedly described the D.C. Circuit as "a collectivity of fighting cats."~:' 
I came to understand what this meant when I joined the court in 
1980. On my first day as a member of the' court, I was greeted by one 
of the liberal judges. This judge's first words to me, after saying 
"hello," were: "Can I count on your vote?" I knew very little of the in
ner workings of the D.C. Circuit in those days, so I was shocked by the 
question. I responded by telling my colleague that he could count on 
my vote only on those occasions when we agreed on how a case should 
be decided. In short order, however, I came to understand that, in 
those days, the D.C. Circuit was ideologically divided on many impor
tant issues. In those bad times, if two or three so-called "liberal" or 
"conservative" judges were randomly assigned to sit together, they 
might use the occasion to tilt their opinions pursuant to their partisan 
preferences. 

In my early days on the D.C. Circuit, judges of similar political 
persuasions too often sided with one another (say, on petitions for en 
banc review) merely out of partisan loyalty, not on the merits of the 
case. In fact, judges might have voted together to hold their alle
giances even in cases that had no ideological or political component. 
The point was that you were not supposed to "break ranks" if a col
league asked for your allegiance. At that time, I believe, the absence 
of collegiality made it more likely that judges would walk in lock step 
with other judges with whom they shared political or ideological 
views.:

H 
There was pressure to conform along those lines, because 

'\'\ 
.. JEFFREY BRANDON MORRIS, CALMLY TO POISE THE SCALES OFJUSTICE: A HISTORY 

OF THE COURTS OF '1'1'''' DISTRICT OF COLUMBIA CIRCUIT 197 (2001) (quoting Letter 
from Felix Frankfurter to Philip B. Kurland, Professor, University of Chicago Law 
School (1962)). 

"., /Jill rj: GreenhOllse, SUI)/'([ note 16 (discllssing scholars' speculations that sitting 
together fi)r a long period of time leads to stable coalitions and "a greater willingness 
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there were ideological "camps" on the court. The absence of a genu
ine sense of being involved in an institutional enterprise contributed, I 
believe, to a feeling that one was not really free to disagree except 
along the predictable party lines. When a court is bereft of collegial
ity, judges become distrustful of one another's motivations; they are 
less receptive to ideas about pending cases and to comments on circu
lating opinions; and they stubbornly cling to their first impressions of 
an issue, often readily dismissing suggestions that would produce a 
stronger opinion or a more correct result. Judges on our court in 
those days did not like to receive comments on draft opinions from 
other judges. In the end, these tendencies do damage to the rule of 
law. They make the law weaker and less nuanced. 

In my experience, judges on a collegial court do not seek advan
tage in panel composition. When a court is operating collegially, 
panel members focus on what each person brings to conference in 
terms of intellectual strength, preparation, and background. So, for 
example, in a labor law case, my colleagues may seek my views, dra,vll 
from years of practice, study, teaching, and scholarship in the field be
fore I came to the bench; other members of the court will share their 
expertise in energy law, economics, antitrust law, trial litigation, edu
cation law, trial court procedures, small-firm practice, large-firm prac
tice, the Solicitor General's office, criminal proseclltion, criminal de
fense, Departmen t of J lIstice operations, national security, and 
diplomatic affairs. In some instances, when a judge on a panel is 
struggling with a difficult issue, he or she may seek the expertise of 
another judge who is not on the panel. In other words, in a collegial 
environment, judges will check their substantive knowledge against a 
nonvoting colleague's expertise. This process of seeking and giving 
expert advice has nothing to do with partisanship. 

On a collegial court, the overarching mission of a panel is to fig
ure out where a particular case fits within the law of the circuit. The 
goal is to find the best answer (not the best "partisan" answer) to the 
issues raised. The judges also think carefully about writing too much 
on an issue and about deciding issues that are not before the panel. 
Our mutual aim is to avoid these things. The consequences of alter
native approaches are also openly discussed, so that all members of 
the panel are equally informed. We are looking for a sound basis for 
decision making, not a strategy for achieving one's preferred result. 

to compromise in order for the group to speak with one voice," accounting for the 
Rehnquist Court's "lock-step march"). 
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The mental states of judges who are engaged in collegial delibera
tions are entirely different from those of judges on a court that is not 
operating collegially. On the D.C. Circuit of today, judges not only 
accept feedback from colleagues on draft opinions, they welcome it, 
and might even be disappointed if none is forthcoming. When a 
judge disagrees with the proposed rationale of a draft opinion, the 
give-and-take between the commenting judge and the writing judge 
often is quite extraordinary-smart, thoughtful, illuminating, probing, 
and incisive. Because of collegiality, judges can admit and recognize 
their own and other judges' t~lllibility and intellectual vulnerabilities. 
No judge, no matter how smart and confident, can figure out every
thing perfectly on his or her own. To be able to admit that one is not 
perfect and to look to one's colleagues to provide a safety net and a 
check against error is a wonderful thing in a work environment. The 
result is a better work product. If one's reasoning or wIiting admits of 
ambiguities that one did not intend or legal consequences that one 
did not foresee, these can be cured through the give-and-take of col
legial deliberation. Vlhen such flaws are addressed during the draft
ing of the opinion for the court, dissenting and concurring opinions 
are rarely required. 

A very good example of what I am talking about is the recent deci
sion of the D.C. Circuit in United States 11. Microsoft Cor/).:!" I cannot dis
cuss the merits of the case or any of its substantive details, but I can say 
that the work of the court was a model of collegial decision making. 
The issues in the case were as diflicult as any that I have seen in my 
twenty-three years on the bench, and, at least when measured by pub
lic attention, the case was one of the most important ever heard by the 
D.C. Circuit. 

After many months of deliberations, the court sitting en banc is
sued a unanimous, unsigned, 125-page opinion. There was great 
irony in this. Months before we heard argument, The Washington Post 
had published an article on the likely outcome of any appeal in the 
D.C. Circuit. The headline read, "A Game of Judicial Roulette: Mi
crosoft's Fate Could Hinge on Which Judges Hear Appeal," and the 
article predicted that the court's decision would be a matter of "dumb 
luck," 'Judicial lotto," and "blue-bucket bingo," clearly implying that 
the political leanings of the judges would outweigh any other consid-

:Ie, 2!)~ F.~d ~4 (D.C. Cir. 20(1) (en banc) (percliriam). 
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erations in the court's ruling,:II' InJuly of2001, following the issuance 
of our opinion, the Post published a very different story, The Post arti
cle stated: 

Seven judges of extremely diverse politics took on a politically divisive 
GL~e that involved a complex record and had significant implications for 
the national economy. Defying almost all predictions, they put ideology 
aside and managed to craft: a ruling that every member of the court 
could sign in its entirety. The D.C. Circuit did not look much like a par
tisan battleground last week. Rather, its judges looked, well, like 
judges-neutrally applying complicated precedent~ to even, !llOre com
plicated facts and striving successfully to get the right answer.'<' 

A decision like Microsoft is forged as much out of productive dis
agreement as out of agreemen t. Through careful, collective exploration 
and consideration of the different views of each judge, a product that 
reflects consensus can emerge. The freedom to disagree with one's 
colleagues, which is fostered by collegiality, enables judges accurately 
and honestly, and without hesitation, to identify what is common 
ground and what is not, all the while remaining open to revising their 
views, Instead of asking each other, ""'That is your vote?," judges in
quire, "What makes sense to you?" 

On a collegial court, if there is to be a dissent in a case, judges will 
help one another to make dissenting opinions as effective as possible, 
Dissents become more precise, focused, and useful to the develop
ment of the law, In a collegial environment, a dissenting judge can 
more effectively identity and articulate what exactly bothers him or 
her about the majority position, because other judges on the panel 
participate in playing that out. The simple truth, however, is that 
most cases in the lower appellate courts do not warrant a dissent. The 
Supreme Court's practice of issuing multiple opinions in a relatively 
large percentage of their cases is an entirely inappropriate norm for 
the courts of appeals. We hear too many cases, most of which admit 
of a best answer. \\That the parties and the public need is that answer, 
not a public colloquy among judges. A multiplicity of opinions in a 
single case can contribute to confusion about what the law is.

3H 
These 

:<1; David Segal, A Game o/Judici(ll Honldle: Microsoft's F(lle Could Hinge Oil Which 
Judges He(lr All/leal, WASH. POST, Nov. 20, 1998, at D 1. 

:n Bel~iamin Witles, WlwfJlldges Do, WASI'!. POST, July 6,2001, at. A25. 
:<H See, e.g., Ginsburg, sn/Jra note 10, at 148 (noting that what is "[m)ore unsettling 

than the high incidence of dissent [in Supreme Court opinions) is the proliferation of 
sepal'ate opinions with no single opinion commanding a clear majority," and suggest
ing that this may signal less collegiality). 
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days, the trend on the D.C. Circuit is to dissent less and less,"!' because 
the members of the court can see that collegiality enables all judges' 
views to be aired and routinely taken into account in the court's 
judgments. When dissenting opinions are written, they are more 
likely to indicate the presence of truly important competing legal ar
guments that ought to be presented to the legal community, the legis
lature, and the public at large. 

THE FALLACIES OF "A"nITUDINAL" AND "STRATEGIC" MODELS OF 

JUDICIAL DECISION MAKING 

Social scientists who have studied judicial behavior have devel
oped two primary models of how judges decide cases: the attitudinal 
model and the strategic model.·111 The attitudinal model, which was 
the dominant model of judicial beha\~or among social scientists for 
decades, essentially posits that judges decide cases on the basis of their 
personal policy preferences and political ideologies-their "atti
tudes.,,"l Under the attitudinal model, judicial beha\~or is analyzed 
pursuant to an assumption that judges act to maximize their policy 
preferences and ideologies. Because judges generally do not publicly 
discuss the content of their ideological preferences, scholars working 
within the attitudinal model have commonly used the political party 
of the appointing President as a proxy for ajudge's "attitudes.",12 

In contrast, the strategic model, which has gained prominence in 
recent years, views judges as responsive to the decisions of colleagues. 
The strategic model does not reject the possibility that judges act in 
accordance with their personal ideologies; rather, it focllses on panel 
composition and presumed interactions among judges in an attempt 

"" SI!I! illfin note ().'1 (citing dissent statistics). 
'H' Sfe Tracey E. George, DI!7.Jdo/Jing a Positive T/W/JI)' of DfCisiolllllailing Oil u.s. Courts 

oj AjJfJt:IIls, !18 OHIO ST. LJ 163!1, 163!1 (1998) (analyzing the attitudinal and strategic 
models of judicial decision making, and their ability to answer the question, "[H]ow do 
courts of appeals judges actually decide cases?"); SI!I! rill'/) LAWRENCE BAUM, THE PUZZLE 
OF JUDICIAL BEHAVIOR 9l1-94 (1997) (discussing strategic voting and suggesting that 
strategy plays a role in both the attitudinal and strategic models of decision making). 

·11 For a general discussion of the attitudinal model of judicia I decision making, 
see DAVID W. ROHDE & HAROLD J. SPAETH, SUPREME COURT DlcCISION MAKING 134-.'17 
(1976); JEFFREY A. SEGAL & HAROLD.J. SPAETH, THE SUPREME COURT AND THE 
AlTITUDINAL MODEL (1993); Frank B. Cross, Politicrtl Scit!lIee alld tIll! New LI!ga/ Realislll: 
A Casl! 4UlljiJr/lilla/t! IlItl!ldisci/Jlilllll), IgIIOl'llllt:l!, 92 Nw. U. L. REV. 251, 2().'1-79 (1997); 
George, slIlml note 4l1, at 1642-5.1'i; Harold .J. Spaeth, Tlte Allilill/illltl Model, in 

CONTEMPLATING COURTS 296 (Lee Epstein cd., 1995) . 

.. ~ SI!I!, e.g., George, .II/Inn note 40, at 16!12 ("[0)11 average, judges reflect the ideo
logical positions of the President who appoints them."). 
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