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H4 CHAPTER TWO

Chicago). The laws of a people should be interpreted on the basis af
the assumption that it wants to continue to exist. Civil rights denve
from the existence of the State, and they should be made into a
spade with which to bury it."*

Similarly, human rights should not be sagfificed on the altar of
the state. After all, human rights are natufal rights that precede
the state, Indeed, human rights protectigns require preservation
of the sociopolitical framework, which ift turn is based on recog:-
nition of the need to protect human rights. Both the needs of the
state and human rights are part of gne constitutional structure
that simultancously provides for hundan rights and allows them to
be limited. A unique feature of detmocracy is that the scope and
limits of human rights derive ffom a common source. Justice
Dickson of the Canadian Suprefme Court nicely noted this pecu-
liar underpinning of democpacy with the following comment
about Canada’s limitation fgrmula: “The underlying values and
principles of a frec and deghocratic society are the genesis of the
rights and frecdoms guargdnreed by the Charter and the ultimarte
standard against which/a limit on a right or freedom must
be shown, despite its £ffect, to be reasonable and demonstrably
justified. ™"

This is the contitutional dialectic. Human rights and the
limitations on theh derive from the same source, and they reflect
the same values/™ Human rights can be limited, but there are
limits to the linditations. The role of the judge in a democracy is to

of these limitations, Judges must ensure the secunty
of the state as well as the realization of human rights;

WS E A2 /84, Neiman v Clairman af Cont, Elections Comme finr Elewesiel Knese,
30(2) I, 225, 310 (ciation omitted) (English manslation available at
wwwcourt.govl ).

5 The Qhiesnr v Onbes, [1986] S.C.R. 103, 136,

1 Ser Weinrib, supra p. xix, nots 34 at 127-28.
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Human Dignity

Most central of all human rights is the right to dignity."™ It is the
source from which all other homan rights are derived. Dignity
unites the other human rights into 2 whole.'™ It also constitutes
a right in itself and is recognized as such in several constima-
tons. '™ The right of dignity reflects the “recognition that a
human being is a free agent, who develops his body and mind as

wi §ee Edward ). Eherle, Digrity and Liberey Conntitutional Visows in Gersiany
and the Uited Srater 1 (2002); The Concept of Human Dygnicy in Human Righs
Discanrse (David Kretzmer amd Eckart Klein eds., 2002); Hroman Diguity: This
Cemtnry mud the Next 3-97 {Rubin Goresky and Ervin Laszlo eds., 1970, Izhak
Englard, “Human Dignity: From Antiquity 1o Modern Tsraels Constitutional
Eramework,” 21 Cardozs L Rev, 1903 (2000} G.T. Fletcher, “Human Digniny as
2 Constimrional Value,” 22 TLW, One L Rer 171, 171 (1984) (“No one woukd
question whether the protection of human dignity was-a primary rask of the con-
temporary legal culture™); AL Melden, *Digmity, Worth, and Rights,” in The
Caongtitation of Righes: Human Dymity and Ameriean Valuer 29, 46 {Michacel J.
Mever and William A, Parent eds., 1992} {*[AJrention to human rights is of the
fist impormance for the  promotion of the dignity and the worth of himan
beings®); Jordan |, Tawst, “Human Dignity a5 a Constmgional  Righn: A
Jurisprudentially Based Inguiry inte Criteria and Content,” 27 Hew L.]. 145,223
{1984 (“[H Juman rights baw provides 2 rich sct of general criveria and vontent for
supplementation of past trends in Supreme Court decision[s] abour human dig-
nity™). Ser alw Paulo Cesar Carbonari, "Human Tignity 25 a Basic Concept of
Ethics and Human Raghts,” in Digeeity aad Hunnae Rigis: The Tmplemena o of
Econanric, Social and Cultwral Rights ( Berman Klein Goldewdjk et al. eds., 2002
9 Gee William J. Brennan, Jr., “The Constitution of the Unied States:
Contemporary Ratiheation,™ 27 & Tex. L Hen 433, 433 (1986} (“|'T Jhe
Constitution is a sublime oration on the digniey of man, a bold commitment by 2
peaple to the ideal of libertanan dignity protecred through faw™y, Walter
E. Murply, *An Ordering of Constinational Values,” 53 & Cal. L. Rer TO3, 745
(1980} {“The basic value in the United States Constitution, broadly comweived,
has become a concern for human dignicy™ ).

i The German Constitution, for example, provides that “[t]he dignity of man
shail be inviedable. To respecs and protect it shall be the dury of all state author-
ity.” FRG. Const. arr. 1, manslated in Basic Law for e Eederal Republic af
Germany (19911, On dignity in the German Constitution, see Currie, supria
p. 22, note 9 ar 314-16; Eberle, supra p. 85, note 152 at 41; Kommers, mypra
p. 22, note 9 at 298, Tn Tsracl, Basic Law: Human Dignity and Freedom provides:
%3 The life, hody or dignity of any person shall not be violated . . . 4, Every per-
son is entitled to protection of his life, body and dignity.”
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he wishes, and the social framework to which he is connected and
on which he depends.™** Human dignity is therefore thé freedom
of the individual to shape an individual identicy. It is the autonomy
of the individual will. Tt is the freedom of choice. Human dignity
regards a human being as an end, not as a means to achieve the
ends of others.

When human dignity is expressly mentioned in a constitution,
the scope of its application as a right is derermined by its relation-
ship with other rights, in accordance with the structure of rights
protection in that particular constitution, Therefore, the same right
of dignity may have a differcnt scope in different constitutions.

In Israel’s constitution, the right to dignity includes four cle-
ments. First, human dignity is the dignity of each human being “as
a human being.” This is the source of the viewpoint that human
dignity includes the equality of human beings.'* Discrimination
infringes on a person’s dignity. Human dignity assumes equality of
the (other) rights thar pecople have and equality of opportunity and
benefirs.

Second, human dignity is a person’s freedom of will. This is the
freedom of choice given to people to develop their personalitics
and determine their own fate. People are spiritual entities who
enjoy the freedom to develop themselves, This is the source of my
view that at the core of human dignity is the autonomy of the indi-
vidual will.

Third, human dignity is infringed if a person’s life or physical
or mental welfare is harmed, The death penalty contradicts human
dignity.'"” Life imprisonment with no chance of carly release
contradicts human dignity. Torture contradicts human dignity.
Humiliation, blows, confiscation, forced labor—all infringe on
human dignity. Human dignity is infringed when a person lives in
humiliating conditions that negate his humanity,. Human dignity

s HLC, 568892, Welmelbaam » Mindter of Defl, 47(2) .D. Bl2, B27 {Isr).
#* Lonis Henkin, “Human Dignity and Constitutional Rights,” in The
Congtitution of Rights: Human Dignity and American Values 112 (1992),

I e 8. 1 Makmanyane {1995) 3 SA 391, 437 {c.c.) (SAfL)
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assumes the guarantee of the minimum conditions of (physical and
mental) existence.

A person living in the street, with no home, is a person whose human
dignity is infringed; a person who goes hungry is a person whose
human dignity is infringed; a person who has no access to basic med-
ical care is a person whose human dignity is infringed; a person forced
to live under humiliaring physical conditions is a person whaose

human dignity is infringed.'

Fourth, human dignity assumes thar the individual is not a means
for satisfying the needs of another individual. Every person is a
world unto himself, and an objective unto himself. It assumes a
socicty predicated on the desire to protect the human dignity of
cach of its members, Therefore, the right to human digniry cannot
be infringed without an appropriate procedure, Harming a person
without first granting a hearing infringes upon human dignity.
Many rights of the accused derive from his dignity as 2 human
being. For example, the presumption that every person is innocent
until proven guilty by law is part of human dignity; the right of the
accused to a fair wial is part of human dignity; the right of the
accused to a speedy trial is part of human dignity. The right of a
person to know the charges against him or why he has been
arrested, and his ability to defend effectively against those charges,
arc part of human dignity. Thus, imposing criminal labiliry and
¢riminal imprisonment for behavior thar lacks a criminal sens rea
(“strict liability crimes™) infringes on human dignity;, imposing
criminal responsibility on behavior that did not constitute a crime
at the time it occurred infringes on human dignity.

Human dignity is not an absolure right. Unless otherwise
provided,'™ it may be infringed upon according o the limitation
clause existing in the legal system. Thus, many provisions of the
eriminal law affect dignity, but they are constitutional, since they
comply with the limitation clause.

L CA, 490598, Gomsne e Tedhamlne, 55(3) FD. 360, 375, (Barak, ).
™ Such a provision is found in Aracde 1 of the German Constitution
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When human dignity is not mentioned expressly in a constit-
tion, as is the case in the United States, Canada, and many other
countries, the question arises as to whether human digniry can be
recognized as a human right in these legal systems. A way of recog-
nizing a constitutional right to dignity in those systems is through
interpretation of specific rights, mainly the right to equality.'
It can also be recognized through interpretation of the whole bill
of rights, whereby human dignity cither is implicd by the overall
structure of the rights or is derived from their “penumbras,™15!

CRITICISM AND RESPONSE

The Criticism

I'am aware that my theory of the role of a judge ig'a democracy is
not universally accepted. It may be said that legisfation and adjudi-
cation serve wholly different functions and thay'a padge is neither a
senior nor a junior partner of the legislatugéd, It may also be said
that my approach to the judicial role departs from the proper out-
look on separation of powers and dem racy, for democracy, borh
tormal and substantive, is too importart to be left to the protection
of judges who are not elected or othérwise accountable to the peo-
ple. Who will guard the guardians? It may even be argued thar my
approach is based on judicial “imperialism, %2 conferring on
judges an inappropriatcly proghinent starus. These criticisms are
important, and T take them eriously. They accompany me always
and restrain me always. Hopever, there are proper answers ro these
criticisms. T do not claimythat the court can cure every ill of soci-
ety nor do T claim thar it can be the primary agent for social

" Ser L v Conadda [1999] 1 800, 497 507 {Can, },

" Ser Grinveld v Connecticnr, 381 U5, 479, 484 (1965} {“] 5 ]pecific guarantees
in the Bill of Rights have penumbras, formed by emanations from those guaran-
wees that help give them life and substance™),

** Spe Nathan Glazer, “Toward an Imperial Tudiciary®™ Pud. fur, Fall 1975, at
104, 122

FREOTECTING THE CONSTITUTION AND DEMOCRACY 89

change.'* I do not claim that the court is always the most effective
branch for the resolution of disputes. My claim is much mofe lim-
ited: I claim that the court has an important role in brigging the
gap berween law and society and in protecting the fundafmental val-
ues of democracy, with human rights at the center.

The Role of the Judge as Creator of the maon Law

Within the field of common law, almost a ousand years of his-
tory validate my approach. If the commén law does not merely
declare what has existed since time i memorial—and T do not
think that anyone still believes this yth—then it is hard to deny
the creative role of the judge in thé common law. Judges creared
and developed the common [di, o4 Judges bridged the gap
berween law and society by gi¥ing expression to the fundamental
principles of socicty. And judges are responsible for using the com-
mon law to fit solutions o life’s changing needs. Naturally, over
the years, judges made #histakes. Bur there were many achieve-
ments, too. It is diffignlt 1o forger Lord Mansfield's statement,
“the black must be discharged,™* releasing in 1772 3 black slave
who fled 1o Engl#nd from his American master. Lord Mansfield
issued this statgfhent after the court heard from counsel for the
slave that “the air of England was too pure for slavery. ™" It was
the judge wheo declared and gave cffect to the fundamental values
on which/Ahe common law is founded, The judge must protect
and prgfnote these fandamental values. Tn these activities, the
main responsibility rests with the judge, the senior partmer.

" Ser menieradly Gerald N, Basenberg, The Hollow Hope: Can Conerty Rring abane
Social Change? 343 (1991 {examining the ability of courts to enscr social change
and concheding thar “lt]o ask [coures] o produce significant social refarm is o
forget their history and ignare their constraines” .

" Ser MLA. Eiscnberg, The Nasure of the Common Law, | 1988 ); Michael McHugh,
“The Law—Haking Function of the Tudicial Progess,” 62 Auml L] 15, 16 [1988]).
* % The Case of James Sommersett,” 20 How 55 T 1, 52 (E.B. 1772).

" Id. ar 79,




