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stitutionally protecred legal values must be harmonized with one another when such
values conflict. One constitutional value may not be realized at the expense of 3
competing constirutional value. In shorr, constirutional interpretation is not a zero-
sum game. The value of free speech, for example, rarely attains total victory over a
competing constitutional value such as the right 1o the development of one’s per-
sonality. Both values must be preserved in creative unity, Professor Konrad Hesse
wrote: “The principle of the Constitutions unity requires the optimization of
[values in conflict|: Both legal values need to be limited so that each can attain its
optimal effect. In cach concrete case, therefore, the limitations must satisfy the
principle of proportionality; that is, they may not go any further than necessary o
produce a concordance of both fegal values ™

ProprorTioNaLrTy. The principle of proportionality, like the concept of an obijec
tive value order discussed in the next section, is crucial to any understanding of
German constitutional law. Proportionality plavs a role similar to the Amer

can
doctrine of due process of

law. The Basic Law contains no explicit reference to
proportionality, but the Constitutional Court regards it as an indispensable element
of a state based on the rule of law. The court consistently invokes the principle of
proportionality in determining whether legishation and other governmental acts
conform to the values and principles of the Basic Law. In much of irs work, the court
seems less concerned with interpreting the Constitution — that is, defining the mean-
ing of the documentary text — than in applying an ends-means test for determining
whether a particular right has been overburdened in the light of a given set of facts,
In fact, the German approach is not so different from the methodology often em-
ploved by the United States Supreme Court in fundamental rights cases.

In its German version, proportionality reasoning is a three-step process. First,
whenever parliament enacts a law impinging on a basic right, the means used must
be appropriate (Ffgnung ) to the achievement of a legitimare end. Because rights in
the Basic Law are circumscribed by duties and are often limited by objectives and
values specified in the constitutional text, the Constitutional Court receives consid-
erable guidance in determining the |
guage of the

sgitimacy of a state purpose. The sparse lan-
rited Stares Constitution, by contrast, often encourages the Supreme
Court to rely onnontextual philosophical arguments wo determine the validity of a
state purpose that impinges on a constitutional right. Second. the means used to
achieve a valid purpose must have the least restrictive effect (Erforderlichkeit) on a
constitutional value. This test is applied flexibly and must meet the standard of
rationalirv. As applied by the Constirutional Court, it is less than the “strict scrutiny”

and more than the “minimum rationalite”

test of American constitutional law.
Finallv, the means used must be proportionate to the end, The burden on the right
must not be excessive relative to the benefits secured by the state’s objective { Zumur-
barkeity 2 This three-pronged test of proportionality seems fullv compatible with, if
not required by, the principle of practical concordance,

_the Constitutional Court envisions the Basic Law

. order of values, a concept that derives from the gloss the Pederal Constitution:
oo . 4, 4 e " " o
Court has put on the text of the Basic Law. According ro this concept, the Constitu
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Ax OB1ECTIVE ORDER OF VALUES. In its search for consriurional first principles,
the Constitutional Court has seen fit to interpret the Basic Lawiinterms of its ove ,wm
structural unity. Perhaps “ideological uniry” would be the more accurate werm, for
< : a unified strucrure of substantive

M P SRt © s i IR .\,, LJAX.J,W
83 The centerpiece of this interpretive Srategy is the concept of an obi

tion incorporates the basic value decisions of the founders, the most basic of which
is their choice of a free democratic basic order—2 liberal, representative, «irw&,
ed and reinforced by basic rights and liberties.

parliamentary democracy — buttre: . o
These basic values are objective because they are ﬁ:,m o have an ind Qx,? 3,. - Aw Y
under the Constitution, imposing on all organs of government an affirmarive duty
1o see that they are realized in practice. < -

The notion of an objective value order may be stated in another wayv. m VETY
ample, freedom of speech, press, religion,

basic right in the Constitution — for reigior
ﬁiﬁumos and the right to property or the right to choose one's profession or
o ' ) 1 e eyt 9 "
occupation — has a corresponding value. A basic right is a negative right against the

enrs a vahie. and as 2 value it rﬁmuﬁx@m a Mx:»wi,ﬁn iy

state, but this right also repre > e
) H H e . [ vhe oeners iy
obligation on the state to ensure that it becomes an inte gral part of the general leg
3&3 8¢ One example may suffice: The wiaht 1o freedom of the press profects 2
mﬁinﬁ%ﬁ against any action of the state that would encroach on its independence.
. ’ j seiery as a whole, the state is duty hound

tut as an abjective ralie applicable 1o o
. Cy . = g g o oo PO «w
creare the conditions that make freedom of the press both pos ible and effective »
seactice, this means that the state may have to regulare the press 1o %?::i?. th
P o of derm  fram

, A)\» \.¢<,y ,,a),
vatue of democracy; for example, by enacting Jegislation to prevent the pre

hecoming the captive of any dominant group or interest, w
\ L N 3 - BRI -, POt TR & en ¢
This view of the Constitution as a hierarchical value svstem commands the

mﬁ%«& support of German constitutional theorists, notwirhstanding ::Swi V
rroversy on and off the bench over the application of the theory 1o speeitic situg
. 4 M . . . e ox e . %)
From some jurisprudential perspectives this theorv allows the court

tions.®

engage in cﬁn:é:ana decision making, while appearing 10 be rexe-bound. It b

ingenious —some critics would sav disingenuous ~ judicial methodolog. /,f ( ,
ence Mann has written, “Tt harbors the illusions of determinate nomms in the fact

{sie] of inarticulated vatue premises and of judi cial :c:ﬁzwwd, &2: 335,”.?., nwbwﬁ,; M
search for normative content.” vet, in Contrast to wsmﬁq.mm,wxﬁ.«%ﬂ,,x&@w, it gin% w;t
necessarily exclude considerations of polirical realityinthe mg,;ww:ms:: md ,:,; www
tion of &,m constitution ¢ In short, it satisfies the rraditional German V‘nwwﬁNJWMAW m.:M
objectivity in the sense of separating law from politics vet tolerares the search for
purpose in constitutional law.

Indeed, the Constitutional Conart has oc
imablv govern the entire constitutional order. In an carly

iomally spoken of cortain supraposi-

tivist norms that pre ire ¢ : e oo e
case decided in 1053, the court, recalling the Nazi expericnde, vejecred Svalue dre
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Federal Constirutional Court’s

jurisprudence, however, these rights are ranked

fundamental nor only for their value in the promotion of economic growth bur also

for thetr inmrinsic moral valu

Indecd, the court has come dose o developing a
coherent philosophy of work, Work is seen fess s 2 means of carning a living than as
the foundation of human personality. Work is vocation as well as job, and ne

v
for personal seli-realizarion. Yer these rights, like most rights under the waﬁn ?ﬁﬂ
are subject ter regulation “by or pursuant to a law™ (Arricle 12 1], sentence 23

6.7 Pharmacy Case (1958)
BVerfGH g7
[Bavaria restricred the number of pharmacies licensed in anv given commu-
nitv. The stare’s Apothecary Ace provided for the issuance of additional 1i-
censes only i the new pharmacies would be commuercially viable and would

LCAUSE N0

conomic harm o nearby competitors, In 1ess Bavaria invoked this

stature to deny a license to a person who had recently immigrated from Fast
Germany, where he had been a hicensed pharmacist. The aggrieved applicant
filed a constiturional complaint against the decision of the Bavarian govern-
ment and the starutory provision under which the acrion was raken. In serik-
ing down the action, the Constitutional Court set furth the general princip

governing its interpretation of the right to occupational A.?,,é.é, ]
Judgment of the First Senarte.

Secrion 3 (1) of th

amended on

Ravartan Aporhecary Act of June 16, 1952
December o, 1955, is void, ..

BOIV, Whether Article 2 (1) of the misistent wirh Artic

requires a discussion ,‘,mixk, fundamental propositions concerning the importance

@A,;wwﬂﬁ&»f At is

(1)
of

the right ro choose a rrade.

Article 12 (1) protects the citizen’s freedom in an area of particular impor-
tance to a modern f.ﬁq? based on the division of labor. Every individual has th
right to take up any activity which he believes himself prepared o undertake as
“profession” ~ rhart is, ro make | the activity ] the very basis of his life, ... [ Artict
(1] guarantees the individual more than just the freedom to engage independentty
inatrade, To be

sure, the basic right aims at the protection of ecconomi ally mean-

ingful work, but it [also] views work as a “vocation™ [ Bernf ], Work in this sense i

seen in rerms of 18 relationship ro the human personaline whole: {tis a relation-

ship that shapes and completes the individual over a lifetime of devored activity; it s
the foundation of a persor’s existence, through which that person simultancousiy
contributes to the roral social product.

2. The idea of a “profession” within the meaning of the Basic Law embraces

Foonoamie

not onlv those occupations identified by custom or by Tas, bt
activirivs that do not corresporud 1o the kegal or traditional ennception s oo or
profession,

(b The rext of Article 12 (0, when viewed

the backdrop of the real

significance of the basic rig

ghit, suggests that the legislature may regulate the prtire
2 PR } A $

but not the sheice of an occupation. Bur this cannot be the

trie ] meaning of the
provision, for the concepts of “choice” and “practice”

faking up a ?.32?5 represents both the choice

ning of its pracrice. Indeed, the choice of an occuparion may not ? manifested wndl

it is pracriced, mrsxi,w,/ the intent to remain in an occupation, expressed theou

continued practice, together with the voluntary discontinuance of @< pracric
essentially acts of vocational choice as well, Both coneeprs represent a complex umin
and, although viewed from different angles, are incorporated into the novion of
“yocational activin”

Thus, an interpretation which would absolureb bar lasemakers from ree inte
ference wirh vocational choice cannot be correct . - Rather, a legal regulation
catld suirvbee corstitg

purporting primarily o limit the practice of an occupation s

tional analvsis even i it has an dndirect effect on the choice of an occupation. This

situation occurs primarily where the choice of an occupation i largely dependent

upon admission standards

=4 (1o}, authorizing the federnon o

faws governing admission to cerrain ocouparions, s evidence thar the framer

not inrend ro summarily exclude legislation pertaining ro occupational admission

standards. But the history of this ?.34@:5 [eiting rhe original debares in the Parlia

mentary Council] shows that as a general rule they songht also o curmail this

power. . .. To be sure, the framers of the Basic Law fell shorr of o fully objecrive
$3

CATTe N Wit

and .\.,c?,ﬁuga clarification of these problems. Ultimarely thev

formulation thar doselv followed rhe distinction bepween “choice” and “pr

familiar in the field of trade Taw and were content ro leave the rest to yegulation by
faw. ...

T any case, Article 12 (1) s a unified basic right in the sense that the reserva-
tion clause of sentence 2 [“The practice of trades, occupations, and professions mav
be regulated by or pursuant to a law™] grants the legislature the power to make

regularions affecting either the choice or the exercise of an occuparion. Bur this does

not mean that the legislature is conposvered o regulare each of these aspects of

vocational activity ro the same degree. For it is clear from the roxe of Artidle 12

that occupational choice is ro remain “free” while the practice of an occuparion may
be regulated. This language does not permit an interpretarion that assumes an

qual

degree of legislative control over cach of these “aspecrs”™ The more Tegislarion aft

fects the choice of a profession, the more imited is the regulatory power, Thisinte

pretation accords with the basic concepts of the Constitation and the :ﬁ;%a of

man founded on those concepts. The choice of an occupation is an act of self.
derermination, of the free will of the individualy it muost be protecied as much ax
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possible from state encroachment, In practicing an occupation, however, the indi-
vidual immediately affects the life of society; this aspect of [vocational activity]

subject to re mimsﬁ, nin the interest of others and of society

The legislature is thus empowered 1o make regulations affecting either the
choice or the practice of a profession. The more a regulatory power s direcred to
limits; the more it is divected to the

the choice of a profession, the narrower are it
practice of a profession, the broader are its limits. .

{¢) ... The general principles governing the regulation of vocational activity
may be 25555&& as follows: The practice of an occupation may be restricted by
reasonable regulations predicated on considerations of the common good. The
freedom o choose an occupation, however, may be restricted onlv for the sake of a
compelling public interest; that is, i, afrer careful deliberation, the legislature derer-
mines that a common interest must be protected, then it may impose restrictions in
arder to protect that interest — but only to the extent thar the protection cannot be
accomplished by a lesser restriction on freedom of choice. In the event that an
encroachment on freedom of occupational choice is unavoidable, awmakers must
atwavs emplov the regularive means least restrictive of the basic right.

A graduated scale of possible restrictions governs the legistature’s authority to

regulate vocational activity.

Lawsmakers are freest when they regulate the practice of an occupation. In

regulating such practice, they may broadly consider caloularions of utilite. Lav
makers may impose limitations on the right to practice a profession so as to prevent
derriment and danger to the general public; they may also do so to promote an
within socicty.

occupation for the purpose of achieving greater total performane
Here the Constitution protects the individual only against excessively onerous and
unreasonable encroachments. Apart from these exceptions, such restrictions on the
freedom of occupation do not gready affect the itizen since he mr:zm«, has an
occupation and [ the statutory restrictions | leave the right

Creise an occupation
inviolate

On the other hand, if [the legislature] conditions the right to ke up an
oceupational activity on the fulfi z,En:a of certain requirements, thus impinging on

the choice of an occupation, then regulations for the public good are legitimate only
when such action is absolutely necessary to protect particularly important commu-
nity interests; in all such cases the restricrive measures selected must entail the Jeast
possible interference. But the nature of a regulation prescribing conditions for
admission to a profession depends on whether the legislation deals with individual
conditions, such as those of educational background and training, or with objective
conditions irrelevant to one’s personal qualificarions and over which one exercises
no control.

The regulation of individual {subjective) conditions [ for admission to an oc-

cupation] is a legitimate 3,5? of legislative authoriry. Only those applicants

possessing the proper qualifi fications, determined in accordance with preestablished

formal criteria, will be admireed to a rrade or profession. Many occupations require

knowledge and skifls thar can be acquired only through theoretival and practical

schooling. Without such preparation the practice of such ocenpations would be

impossible or deficient and perhaps even dangerous ro the general public, . Thus
the limits on freedom of choice here are needed to safegoard the publ

cortain liabilities and hazards. Such limits are reasonal

because app

arious professions know well in advance of their choice whether or nor 1#@ hase

the proper qualifications. The principle of proportionaline governs her

L any re
quirements laid down must bear a reasonable relationship to the erd pursued

T

the safe and ovderly practice of a profession |

The situation is different, however, when the state proceeds to ooarrol the
objective conditions of admission. Flere the mateer 5 simply out of the individ-
ual’s hands. Such restrictions contradict the spirit and purpose of the basic right

because even one whom the state has permitted 1o make his choloe by meeting the

LS

requirements of admission may nevertheless be barved from an cecuparion,

encroachment on a person’s freedom cuts all the more deeply the long

had o attend school and the more specialized his waining. .. Because it is not
altogether clear what direct disadvantages for the general public will result when 2

professionally and morally qualified applicant exerdises his occupation, the ;

rure ] will often not be able to show a connerion borween rhe limitation on :?f:f
rional choice and the desired result. In such sirnations

the danges of impermissible
legislative motivations is present, Tiy this case it appears that [the legislate ! in-
3:% 10 impose the restriction on admission in order 1o protect

practicing pharma-

justify a restriction on the freedom to choose an occupation. This crude and mow

radical means of barring professionally and presumably moralhe qualiicd applicancs
from their chosen profession thus violates the individual's right to choose an oo
cupation, quite apart from any possible conflicr with the principle of equaliey, Limirs
upon the objective conditions of admission are permissible on vert narrowlhe de

fined terms. Generallv speaking, [ the legislarure | may impose them only when they

are needed o demonstrate highly probable dangers to commumins interesre of over-
riding importance,

V... Public health is doubtless an tmportant corumunity interest [whose | protec
tion mayv justify encroachments on the freedom of the individual. Addivienally,
there is no doubt that an orderly supply of drugs is crucial for the protection of pub-
o the

general public mzm that their distribution will also be controlled. . The Bavariar

s will be avaable

14

lic health. “Orderly” in this context means that needed dn

legislature presumably had these objectives in mind, but bevween mi, lines of the

fegistation we can also discern the polirical aims of a pharmacy profession ar work o

protect its [ narrow | intere

onal concepr of the “apothecan”

The decisive question before us is whether the absence of this restriction on the
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establishment of new pharmacies would . . in all probability disrupt the orderly
supply of drugs in such a w ay as to endanger public health

We are not convinced that this danger is impendin

VIL ... Section 3 (1) of the RBavarian Apothecary Act is unconstirutional because it
violates the basic right of the complainant under Article 12 (1),

NOTE! PHARMACY AND ITS PROGENY. The Pharmacy case reaffirmed the rule that
any restriction imposed on a fundamental right muse be accomplished by a specific
legislative enactment (Geserzesvorbebalt ). and once again indicared the Federal
Constitutional Court’s preoccupation with proper decision making methods. Phar-
magy also set forth for the first rime the gradation theory ( Stufentheorse ) for assessing
restrictions on occupational choice. Finally, the decision is a resounding affirmation
of the dignity of work and its refationship to human personality, The term Beruf i
broadly construed to relate to any occupational activity an individual may legally
choose as his or her life’s work, But particular occupations mav be regulated in the
public interest so tong as the freedom to choose an occupation is not thereby unduly
burdened. Thus the court clearly differentiates berween the choice of an occupation
and its practice,

A regularion of occupational choice triggers a higher standard of review than a
regulation of practice. Limits on choice must satisfi what the court deseribes as
“subjective” and “objective” peeds. Under the standard of subjectivity, the state mav
regulate choice ondy to the extent necessany 1o ensure the proper training of the
individual wishing to embark upon a given career. The standard ofobjectivity relates
to the regulation, in the wider public interest, of the trade or occupation itself, A
recent case reaffirming these propositions s the Techuician Licensing case (1092).
The court sustained Jegislation that requires sufficient professional knowledge and
expertise before a license can be issued to persons setting themselves up as indepen-
dent advisors or experts in their specific professional field, buy following Pharmacy
the court denied the state’s authorin: to refuse such a ficense on the ground that
there are enough experts already operating in the field. ™

An illustration of “objective need” analvsis is the Long-Hawd Truck Licensing
case (19=¢). " Transportation officials refused ro grant long-haul trucking permits
o cortain companic

v because the quota m& such permirs, fixed by law, had already
been tilled. Emploving the gradation theory, the court found that the restriction vwas
a necessary and proper means of preventing a major threat to compelling public
mterests, Declared the court: “The federal ratiroad is indispensable for the national

cconomy. This is true not only for passenger transportation, but for freight traffic as
well, whose protection fixed quotas are meant 1o serve. A modern ecconomy based
on the division of labor cansor do withow this means of transportation which

maoves grear volumes of freight quickly and over fong distances. . . mﬁ%gsm the
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i e guaranteed wirhout the railroad, thus the
population with vital goods could not be guaranteed w irhout the ta

g

railroad helps to safeguard the existence of every individual. , |
indicates, the practice of trades and occuparions nuayv be

As the Pharsncy <a ,
17 are T e int 4 he Feder Tonstitationa AT VAN ACOTAIIEIY,

i { o < 3 <t Federal Constitttional Court . b
QM«Z: d it he w: lic interc ¢} i

upheld laws (1) imposing reasonable age limits :,3 the prac _WQ of » wﬁ,&?,ww AHNU -
permitting only licensed pharmacists 1o sell certain drugs, (2) ?:?a:,,ﬁw w,» sw:w

?_ZE advertising bv phusicians, (43 regulating the ?::_.ﬁ when ?JE?; ZC Mi
ments may remain open, (5) forbidding bakerv shops from operating during cer-

tain nighttime hours, and (6) withdrawing an attormey’s x?v:,é it he or L:%:m,miﬂ
in a second occupation that is incompatible swith that of an ::55:9:3, «_N.,;;w“w )
On the other hand, the court invalidared a law restricting the .,E:‘z,..ﬁ of dex M w,,».
allowed to treat patients covered by g statutory medical insurance fund ‘ &,3( »,Z,
several judicial nalings prevenring certain
Y The Chocolare ( ands

o ] B0 ogr
Insrance I case [ 10601150 as well "
iy 3 sEpee o ol 1 ‘;f.),»m‘m.wmﬂﬁyr&
lawvers from serving as defense counsel in particula

case illustrates the point that even general consumer protection legishaion mav v
N e ; ) Cemitendin ok rger veoe et g 3 g
afoul of Article 12 (1) i it violares the principle of proportionalin.
6.8 Chocolate Candy Case (vo80)
53 BVerfGFE 135

sale of foodsrufte thar

[A federal consumer protection statute banned the e h
m:wm; be confused with products made of chocolare. ;;n ,,M,,ﬁ:“ﬂ, ,,/ AW%:‘,,»
a;w?z(, invoked against a producer of Christma: amd Faster cands ,S%, ¢ Au
puffed rice and coated with chocolate. The company brought a ennstitutional

i s C icle amainst a devision of the Federal High
complaint grounded on Article 12 (1) against a de

Court of Justice sustaining the ban as ;ﬂn:ma. ]

Tudgment of the First Senare. L
11. The constitutional complaint is jusrified.
1. Section 14 {2) of the Chocolate Products Act of June a0, 1oms, s incompat
inle with Article 12 (1) to the extent that it imposes ang absobure ban on the sale of
- L H H - N N NP N .v,,»ﬁ
designated product. The provision under discussion regulates the practive of a

the > e ofan
(1Y a regulation mav be imposed onle by law o

occupation. Under Article 12 ned i
sgufares the pracrics of an cccupagion

pursuant to 2 law, 1 an administrarive decree w
; « . ¥ . PP 5 DTS N - "
it must be rooted in a delegated power authorized by the Basic Law and m

=

must justifv the regulation, and the means chosen 1o implement the

! “hieverne g WL Section 14
must be necessary and pre mner for the achievement of its Purpose. Sectic

the Chocolate Producs Act satisfies thi
() aa) Indeciding whether a regulation |

requirement onlyin part. .

which limirs D the pracrice of o rrady



Indeed, as the ECHR has recognized ... laws that are framed in general terms may
be better suited to the achievement of their objectives, inasmuch as in fields gov-
emned by public policy circumstances may vary widely in time ”Ea mnoq." one case m.o
the other. A very detailed enactment would not provide the required .?.ﬂc?r@. and it
might furthermore obscure its purposes behind a veil of detailed provisions. da.gom-
ern State intervenes today in fields where some generality in the enactments is inevi-
table. The substance of these enactments remains nonetheless intelligible. One must
be wary of using the doctrine of vagueness to prevent or impede State action in
furtherance of valid social objectives, by requiring the law to achieve a degree of
precision to which the subject matter does not lend itself. A delicate balance must vn
maintained between societal interests and individual rights. A measure of generality
also sometimes allows for greater respect for fundamental rights, since circumstances
that would not justify the invalidation of a more precise enactment may be accommo-
dated through the application of a more general one. , .

What becomes more problematic is not so much general terms conferring broad
discretion, but terms failing to give direction as to how to exercise this &momam.oz, 80
that this exercise may be controlled. Once more, an :nm.nnamm&dw vague ._ws. will not
provide a sufficient basis for legal debate; it will not give a sufficient 5&8:@ asto
how decisions must be reached, such as factors to be considered or determinative
elements. In giving unfettered discretion, it will deprive the judiciary of means of
controlling the exercise of this discretion. ... .

The citizen is entitled to have the state abide by constitutional standards of preci-
sion whenever it enacts legal dispositions. In the criminal field, it may be thought
that the terms of the legal debate should be outlined with special care by the State. In
my opinion, however, once the minimal general standard has .gon met, mmw« m.cn.ma_,
arguments as to the precision of the enactments should be considered at the “minimal
impairment” stage of s. 1 analysis.

Appeal dismissed,

B. Justification

that it i&mmn@m.m 1(d) of the Charter. After finding that s. 8 did violate s, 11(d) of the

Charter, the Court then went on to discuss whether the limit could nonetheless be
upheld under s.41.) M, o

oo

(Chouinard, Lamer, Wilson, and Le Dain 17 concurring): ... It is impor-

at the outset that s, 1 has two functions: first, it constitutionally guaran-
tees the rights and freedoms set out in the provisions which follow: ‘

states explicitly the exclusive justificatory criteria (outside of s. 33 of the Constitifion
>&.~w%.m%wm&@mw%mﬁ%@mﬁmomw Oumw

P s

Accordingly, any s. 1 inguiry must be premised on an understanding th
limit violates Sﬁmanwm%ﬁmﬁmmﬁ%%mssmlnmzw and freedoms
of the sy da. As Wilson J stated in Singh et al, v Minister of Er

gration, [1985] 1 SCR 177, at p. 218, 17 DLR (4th) 422: “It is important -

ment and
to remember that the courts are conducting this inquiry

—

.uphold the rights and freedoms set out in the
A geco ccontextual element of interpretation of s. 1 is provided by the words

“free and democratic society” Tnc f these words as the final standard o

fication for Timifs on Fights and freedoms refers the ngﬁsﬁ

y rter Was originally entrenc “anadian society is.

-and democratic. The Court must be guided by the Values and prificipies

e e

essential to a free and democratic society which I believe e ga& to name but a few,

respect for the inherent dignity of the human person, co

g 0 ent to social justice
and equality, accommodation of a wide variety of beliefs, respeci To d

group identity, and faith in social and political institutions %vwn?ﬁ%%mgwnﬁﬁm i

dividuals and groups in society. The underlying values and principles of a

Pt D et At el oo

free and democratic society are. the genesis of the rights and freedoms guaranteed by

Wosssgsinns Moo G s g s e,

the Charter and the ultimate standard against which a limit o1 a right or freedom must

i, e s st

be shown, ma%:a. its effect, to be reasonable and demonstrably justified. j——
The rights and freedoms guaranteed by the Charter are not, géaém?mgiﬁww It

may become necessary to limit rights and freedoms in circumstances whire-their

exercise would be inimical to.the realization of e goals of fundamental i

&

P portance. For this reason, 5. 1 provides criteria of justificationlfor lin
171. The Oakes Test|

IR

and freedoms guaranteed by the Charter. These criteria impose a stringent standard

s Rt

of justification, especially whei tifiderstood in terms of the Lwo contextual considera-

AN Do

came in R v. Oakes, [1986] 1 SCR'103; 26 DLR (4th) 200. Oakes remains the primary Lons discussed above, namely, the violation of a co

t £ a constitutionally guaran!
referent for this§econd stagd of Charter adjudication. freedom and the fundamental principles of a free and democratic society,
o g 5 ;

Th€ onus of provingthat a limit on a right or freedom guaranteed by the Charter is

zize,éffwcsgéf

o, reasonable and demonstrably justified in a free and democratic society rests upon the
PG

R v. Oakes i g&%ﬁ%m%m&%mmwa the _msmgmam. It is clear from the text of s. 1 that limits on the

[1986] 1 SCR 103; 26 DLR (4th) 200 rights and freedoms enumeérated i the Charter are exceptions to their general guar-

’ esumption is that the rights edoms are guaranteed unless the party

: elf within the exceptional criteria which justify their being-
This is further substantiated by the use of the word “demonstrably” which

The Supreme Court of Canada’s first comprehensive treatment of the meaning of s. |

rightor—

R ——.

{Section 8 of the Narcotic Control Act, RSC 1970, ¢. N-1 created a “rebuttable %mm‘

sumption” that once the fact of possession of a narcotic-had been proven, an intention

to traffic would be inferred unless-the-accused established the absence of such an

b R NI

intention. In Qakes the accused challenged this “reverse onus™ provision, arguing™

R S -

o

clearly indicates that the onus of justification is on the p VSERIE T Timit Hunter

v. Southam Inc., [[1984] 2 SCR 145; 11 DLR (4th) 641].
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The standard of proof under s. 1 is the civil standard, namely, proof by a prepon.

derance of probability. The alternative criminal standard, proof beyond a r

oubt, Wold, in my View, be unduly onerous on the party seeking tolimit.

siich as “réasonableness,” “justifiability” and “free and democratic society” are simply

not amenable to such a standard. Nevertheless, the preponderance of probability teg

wm:m,m be applied rigorously. Indeed, the phrase “demonstrably Justified™ i€ 1"0F
Charter sypports this conclusion. Within the broad category of the civil standard,
there exist different degrees of probability depending on the nature of the case,
Having regard to the fact that s. 1 is being invoked for the purpose of justifying a
violation of the constitutional rights and freedoms the Charter was designed to pro.

tect, a very high degree of probability will be, in the words of Lord Denning, “com

mensurate with the occasion.” Where evidence is required in order to prove the con-”
stituent elements of a s. I"ifiquiry, and this will be the case, it.should be
asive and make clear to the Court the €onsequences of imposing or
7ot imposing the limit. ..-"A'court will also need to know what alfernative measures
for impleimenting the objective were available to the legislators when they made their
decisions. I should add, however, that there may be cases where certain elements of
the s. 1 analysis are obvious or self-evident.

To establish that a limit is reasonable and demonstrably justified in a free and
democratic society, %@%@%@%&é%&ﬁ%ﬁ be satisfied. First, the §bjective, which
the measures responsible for a limit on a Charter right or freedom are mm&maoa to

serve, must be “of sufficient importance to warrantgverriding:a constitutionally pro-
a&ww

DLR (4th) 321, The standard must be hi h in order to ensure that objectives which

tected right or freedom” R v. Big M Drug Mart Ltd., [1985] 1 §

are trivial or discordant with the principles integral to a free and democratic society
do not gain s, | protection. It is necessary, at a minimum, that an objecti 3
concerns which ate pressing and substantial in a free and democratiC society before it
Can be ¢Haracterized as sufficiently important, re—
‘Second,; once a sufficiently significant objective is recognized, th

invoking s. 1 must show that the-fiieans chosen are reasonable and demo ably
justified. This involves “a form of pro ttionality test™: R v. Big M Drug Mart Ltd.,
supra, at p. 352. Although the Tiature om the proportionality test will vary depending
on the circumstances, in each case courts will be required to c&w:n.m, the i

I

society with those of individuals and groups. There are, in B%&%M@.

components of a proportionality test :;w@ the
designed to achieve the objective in question. They must not be arbifrary, unfair or

based on nal considerations. In short, they.must be rationall cted to the
objective. %@M@@ the means, gven if rationally connectec

first sense, should impair..:

me M Drug Mart Ltd., supra, at p. 352, ,m,» there must be a proportionality
tween the effects of the measures which are responsible for limiting the r
or freedom, and the objective which-has been identified a i

With respect to t ¢ third component/ it is clear that the general effect of any ieds-
uredmpugned unders. I w

g g
b :
the Charter; this is the reason why resort to s. 1 is necessary, ,mxn inquiry into effects

ittle as possible” the

e the infringement of a amrm
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must, however, ga further, A wide range of rights and freedoms are guaranteed by the
.. Charter, and an almost infinite number of factual situations may arise in respect of
. these. Some limits on rights and freedoms protected by the Charter will be more

S s

serioud than others in terms of the nature of the right ot freedom violated, the extent

«b+" of the Violation, and the degree to which th¢ measures which impose the limit trench

1\ of sufficient importance, and the first two elements of the

|

‘upon Sn,.gnnmamw@abn“?am of a free and democratic society-Eyen ’%mm,s@.mnmg is

ed to serve. The more severe the deleterious effects of a measure, the more
important the objective must be if the measure is to be reasonable and demonstrably

sustified in a freea

{The Court then went on to apply the above analysis to the verse onus provision
found in s. 8 of the Narcotic Control Act. The Court concluded that the objective of

[ v

.protecting society from the ills associated with drug trafficking was of sufficient im-
portance to warrant overriding a constitutionally protected right or freedom in certain
s and, moreover, that the seriousness of the problém was to a lar nt self-
mw&nmm. The federal government had submitted some evidence to establish the
seriousness of the problem of drug trafficking. The evidence included several gov-
ernmental reports on the problems of drug abuse and an International Protocol on the
international trade in and use of opium that Canada had signed. However, the Court

concluded that the means chosen to implement this objective—that is, the reverse

1 i

onus—failed the first step of the proportionality test. The means were not rationally

oomsmﬁmm to the objective of oﬁgam drug gmmaﬁmw ‘W@.mwcg ge%émw,@ rational
1 2 f 2 small quantity of narcotics and an intent to traffic.]

s

¢onnection betwesti

Appeal dismissed.

NOTES AND QUESTIONS

E@% and Substantial w:wwcua.wbm you read the cases in subsequent chapters
you will see that courts rarely find that a restriction fails t s &my@ pl-the Oakes
test. R v. Big M Drug MartLtd., {19857, T SCR 2037 T8 DUK (4th) 391 (which is included
in chapter 19, Freedom of Religion) is an exceptional case. In Big M the Supreme Court
of Canada found that the law’s purpose, which was to compel a religious practice
(observance of Sunday as the Sabbath), could not be considered “pressing and substantial.”
In the Court’s view, such a purpose directly contradicted the constitutional commitment
m prepared to regard almost an ; purpose (that is not a direct denial or
contradiction of the right) as “pressing and substantial.” They prefer to take account of
the insubstantial character of a restriction’s purpose at the proportion stage of the
Oakes test. Why do you think they have taken this approach’
“In Big M the Court also said that in defending a law under s, 1 the government could
not rely on a purpose different from that which animated the law at the time of

st
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.enactment. According to the Court: __.v..._.vcun is a function of the intent of those who
drafted and enacted the legislation at the time, and not of any m:_m::m variable,» >3
052 view would mean that “[l]Jaws assumed valid on Em basis of persuasiva 55 and

_S.....nn:_ authority could be struck down as invalid. Zo_ aw@; would this nmomma csaﬁ.%

tainty in the law, but it would encourage re-litigation of the same issu

sttt I hocd it R

mm% 452; 89 DLR Q:E 449 (found in nrmwﬁn 20, Freedom of mxvﬁawegv the Oocz said

that the rule against “shifting purpose” does not preclude a shift in the emphasis of

law’s ge purpose. When you read Butler, consider whether this distinction

“shifting purpose” and * ermissible shift in emphasis” is workable.

A AR AL bl
o g RS

2. Rational Connection and 33%%%&&&3&3 %ﬁga 9@ first step.of the Ogkes

s Wyt

test focuses on the purpose-of.the impugned Jaw, , the next two steps consider the means

L SR . o e N

chosen to m%munm that purpose~—their effectiveness and their scope. The rational connec-

bbb S o ety kg At o
A gD s e

tion- and minimal ﬂavmgagﬁ tests are closely related. A'Jaw that does not ratio

vy S, i

advance. the. pr “and substantial purpose for ﬁgn?argwmwﬁeﬁwmﬁ mmwmgmwnnv&
mw unnecessarily restrictin mmm ﬁm:w or mmnnimwﬁ. Similarly, ﬁm%@mmﬁmmomﬁg rightor-
fre¢dom more than i is pecessary to advance its pressing purpese (that does not SS_BM“E

Ko

impair the freedom) owmb@nmmm@gm as in part i ineffective or irrational.

R

When a court finds that a restriction cannot be justified under s. 1, its decision is m t
often based on the minimal impairment requirement, | all;
connection test.-It is easy to understand why these tests have come to play such a central
role in the courts’ assessment of limits. Both tests can be presented as value-neutral—as

oA ST

involving a technical assessment of legislative means. A law may be struck down by the
court not because its purpose is objectionable, but EEEV\ because the means chosen to
advance that purpose are ineffective or will impair the protected freedom unnecessarily.
However, it is far from clear that these tests involve nothing more than an.assessment ww
of the.effectiveness-of means, divorced entirely from any judgment about the purpose of

the law or the value of the restricted activity T

S oy

%ﬁa rational tofifiection test nust require something more than that the 1

nof be wholly irrational in r relation t6 the law’s ends—or wholly Eamqnoce.m to achieve
those ends. Indeed, it would be-difficilt To attribute to a law a purpose that §ésmed

P et

unconnected to its provisions. Instead, the rational connection test must involve some

et o AR

sort of effectiveness threshold—that the law reasonably advances the pressing and sub-.
stantial purpose for which it was enacted. If rationality or effectiveness is a relative
“judgment, then there will be plenty of space for other factors, such as the importance of
the law’s objective and the value of the restricted activity, to affect the court’s judgment
that the law is (in)sufficiently effective or rational in the advancement of its purpose.

The_intusion_of c&mnsuw seems even more difficult to avoid in the case of the

e

im minimal impairfient test; It will be very rare that an alternative measure that is less rights

ictive will advance the faw’s substantial and compelling purpose as completely or as
effectively. A law will fail the minimal impairment test when the court considersthata-
$mall 6 debatable decrease in the law’s effectiveness in achieving its substantial and

pressing purpose will significantly reduce its interference with the protected right.

en

<%

B
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" The fact that judgments about rational connection and minimal impairment almost .,
mnmuwM involve a balancing or trade-off between competing interests may exXplainwhy

gy

o M v
z%%«%% ol i

Em mu “balancing” step of mwo

G -
el

Qa%ma. e

"5 The Final Balancé; In Dagenais v. Canadian Broadcasting Corp., |

35; 120 DLR (4th) 12, Lamer CJC, writing for five members of the Court, added a
maaaaa or clarification to the third part of the Oakes proportionality test, "This last

stor the

88@3«2 of the Oakes test, which is veferred 1o as the “delet leterious sffects” 1o

gisproportionate effects” test, requires a_pro %wxmwmgx%ﬁﬁ the effects of the

measures that are responsible for limiting the Charter right or freedom, and the objective

R I

that has been identified as of “sufficient importance ?&3%%%5 inemetitrequires

that in »Mmgz@g

s R —

t, courts consider not only the objective af the. impugned law but

i LAt v s

,56 rationale m&.. ‘refining the test in this way is set out in the
jo 152 A,,,.@ 53 oy

g,

ollowinig extract:

P

As Dickson CJ stated in Oakes ... “{e]ven if an objective is of sufficient importance, and the
first two elements of the proportionality test are satisfied, it is still possible that, because of
the severity of the deleterious effects of a measure on individuals or groups, the measure
will not be justified by the purposes it is intended to serve” In_many instances, the
5@8&3 of a measure will result in the full, or nearly full, E&ﬁm on of the meﬁgsfw

ow,_aasﬁ, In these situations, the third step, of the proportionality 3& calls for an examina-
tion of the balance that has been struck between the objective in M@%,, etert<
ous_ effects on constitutionally protected Qﬁ% (arising from the means that have been
65282. to achieve this objective, At other times, however, the measure at issue, while
Ecca&@ connected to an important objective, will result in only the partial achievement of -

, 1 believe that the third step of th d cﬁ_w;aw of the Oake test
%m&gm

jective ﬂm 2 measure and
Hngamgscz be %cﬁga to ma %Hﬁgazm effects ma measure ?& on

S I

even if the importance % the g&mizm itself |
s S

when viewed in the abstrac @gg g the deleterious effects on mgszg Ights, 1 1s still |

n the abstract) « éekm;a

e %E?%m%&? effects of the 1 gislation. will not Be

In Bu\ view, nﬁﬁmn mmmgzm the third part.of mun second branch of the Oakes test as bei
concerned so fa

neermne with the_ %w;_mag bel fgﬁg and the deleterious effects b

measure rests on too narrow a conception of proportisnalifty, 1 believe that even if an
objective is of sufficient importance, the first two elements of the proportionality test are

ey
- s

satisfied, and the deleterions effects are proportional to.the obiectives, 10l sull

eI P, SRbAE Neb R z%%ﬁ:e&%é
that, because of a lack of Eousaoaﬁé between the deleterious effects and the &
e Wi be reasonable and anacam:.uiw justified in a free ﬁ@ d

nmooa a measure :
wcm% {ety. T'would, therefore,rephrase.the third part of the Jakes test as follow

= P
must g a vB_uoEom&:w between the deléterious effects of the measures.which are re
sible for EE»EW the rights or freedoms in gnestion, the .v&?éﬁ., :Em %3& m

ma:aa&@ w&@%m the deleterious and the salutary efff i

e e
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—

The Dagenais requirement that the actual salutary effects of the law be consig

2
LO% ZEievantin cases where the challenged law may not be completely %%mﬁ?@,,
ichicVing the objectives for which it was in

which involved a publication ban ordered for the

iy gt

which, in operation, was found to have

B Lo A A

tivel amumﬁmm such bans in li

. AN 3

ith respect to the overall structure of s, 1 analysis, thefirst step of the Oakes test
inyolves a general judgment about the significance of the law’s purpose. The fiext §

Steps;involye a general assessment of the effectiveness of s means. At the fifiy

thetest the court is to look at the means and ends

law’s actual be; ¢ (the value of What fhe
of its géfieral purpose) with its actual costs (based

and not just the valve of the

e

of cases the crucial s. [ determinat

Oakes €51."The Tinal step of the s
repeating earlier findings.

One notable, recent €xception Js R v Sharpe, [2001] 1 SCR 45; 194 DLR

og, (4th) 1 (which
concerned the mmmmwmmmﬁ of child graphy and is discussed in chapter 20, Freedom of

Expression), In Sharpe, Mc in CJC, writing fora majority of the Court, found that part
of the M@wﬁam@@&@w@m@n ot satisfy  final requirement of the s, | analysis:

e R,

In the vast majority of the faw’s applications, the costs it imposes on freedom of expression
are outweighed b ' the risk of harm to children. ... However, the Emﬁqwﬁcés&mmmm\mﬁmaw in

its sweep materials that arguably pose little or no risk cv_answgmm«,gﬁan&« implicats
%ow

pnpdshutabe 2 iy

mg@m,;mamngana under s. 2(b). .., Qommomcgax the law’s application to t ese

materials, while periphigtal to its objective uo%??fmwmw%‘mzanmsn problems at the fin

Stage of the proportionality analysis,” I

S, oy

1 are factual, should the courts not

ﬂwﬁ;@%@mﬁ of Proof. | In Oakes the Court stated that the justification of a limit on a
he Court’s f e rational connection and minimal
St_contemporary defet
ure’s judgment? Or are the courts better equipped to
make factual determinations?

Qaimz&&nszwgﬂrmé 8»3&9@%5@3«:: z&nm%aawng& 56&5538%
Mmgaﬂacn wwms&mmw&m:mwm wcmzmSwosc«oaxvm&:mma balancing of competing
interests by making ereater use of this final step of the Oakes test?
Charter right or freedom must be proved on.a bal. robabilities, the civil rather
han " ifminal standard of proof. This reference fo standard of proof suggests that the
limitatio issue is (principally) a factual one. Is this true? The suggestion that factual
determinations are key fits with the Court’s focus on th
impairment tests, both of which appear to involve judgments about the effectiveness
rather than the value of the restriction. Yet mo [
review. regard.the-court as a “forum of principle,” a_place where basic
addressed. If the key issues to be resolved under s,
give significant space to the legislat

In Oakes, Chief Justice Dickson in
%cmcégaaﬁ8@3&%@&%2?&
%n

dicated that it might not always be necessary for
“that there may be cases where certain elements of

i analysis m,%\:.gﬁ@mw@oﬁ:mm?@ﬁ% L. Moreover, as will be discussed below,

; A
as.enacted. Such was the case in Dagengis ;
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. . ; il science
ften prepared to defer to the legislative reading of ambiguous social science

U, s s

s er.
.mﬁ%mm%mwa ori gins of the Oakes Test. mﬁ;a Oakes test appears to be drawn from a numb

e Orig T ;
L o ading the US Supreme Court jud
< of 50 ServieE, 4T US SSTTI00S Ct. 2343 ( ) ting that the right to
ial expression under the American Bill of Rights. After noting icting decep-
oa%wmmwm@m,‘,ﬁm%a@mw of Rights did not prevent the government from restricting de:

g

ech in the GG, Bot :
free P ercial expression, Justice Powell went on to say that:

ivi e govern-
communication is neither misleading, zﬁﬂ&mmmn to unlawful activity, the g

.. —
is more circumscribed. The State must assert a substantial interest t

If the

ment ique must be
,; Eﬂ% mna by restrictions on commercial speech. Moreover, the regulatory technique must
- achiev

sportion to that interest. The limitation on expression must be designed c: ly to
in_pro e Lmitat

é@. d by two
i i ith this requirement may be measured by )
achieve the Stafe’s goal. Compliance with eq

§ im Iy ¢ the state intere: t involved, n:ﬂ e Cmm»nmcn
eriteria, ».—mﬁwsua n@maﬂaov must dire S% ad . the st ] res Gy g
, 31} ed if it rovides A,ua ineffecti {T@ Of nw mote suppo fo £ YeInmer
mmO» JWN.\M, stain if i mu i 53 UPPA .Mxn?:é &9 L ent's

LIt P : .
purpose. /SECoTHd;f the government interest  served as well by a
atiand

g

. . . ﬁ
sive restrigtion cannot survive, Under the ,m,mm

“may

striction on conmmercial speech, the &

il At et ‘ .. \ the 3iE
:ion, the Court has declined to uphold Smﬁmscmazmrﬁ only indirectly.advance.the tote
inferest m.né?wu. ... The second criteria recognizes that V. 3

o
S g la
mﬁonx h restrictions be ﬁmﬂmﬂﬁmm y arawn. ... H he egu tor ¥ ngwﬁﬁﬁﬁﬂ may ﬁuﬁﬁ@ﬂ& Oﬁww as
The cannot nmmﬁwwnﬂ SPEEC ;.wr%m.p\w?n@:m 0 <m,§zs§a

oIS

&

e

T

E e i i narrower restric-
asserted state interest, nor can it completely suppress information ﬁwg narre

rests as well. ...

tions on expression would serve its

o tset, we
In commercial speech cases, then, a[four part analysis/has developed. At EWMM M\ - sk
ine whether the expression is protected by the First Am: zm,m%mur, LT RS
must determine whethe santial. If both inquires yield positive an-
] ces-the.govern

to serve that interest.

whether the asserted government interest is §

swers, we must deferiing whether the regulation directly

e

asserted, and whether if is not more extensive than is necessary

g,

—
o,

It seem »no:wm;?m&m,m Supreme Court of Canada might have vmsmmawmma s. 1

d
American Bill of Rights case, a source that the Court has stated must be use
because the US docu lacks a liz clause.

2. The Subsequent Development of the Oakes Test:
Context and Deference , .
Two important and closely related developments in the Supreme Court of Canada

[e——
-

o i ergence
“analysis have occurred since the introduction of the Oakes test.The first is the emergs

proach fo the assesement of limits under s. 1. This approach requires

et st

or significance of the right and its restriction in their context

idi islati triction
ther than in theabstract, For example, when deciding ﬁwrwﬁwmm m%am@“ﬂm %ﬂw oo
%m;m%mﬁwmm@%mw@m‘mmmm%czaﬁ s. 1, courts should not simply vm%wommmn,ﬂ velue of the
_.S&omo:.w general purpose (that is, preventing the spread of ?wcd ) ag lue
free expression. Instead they should compare o alance the va

achieves.in practice—its likely impact on the spread of hatred—

oo,



Dieter Grimm” PROPORTIONALITY IN CANADIAN AND
GERMAN CONSTITUTIONAL
JURISPRUDENCE

1 Oakes and the German model

The Canadian Charter of Rights and Freedoms' had been in force for not
more than four years when the Supreme Court of Canada ultimately
found the answer to the question of how to interpret the limitation
clause in s. 1. The answer given in R. v. Oakes* was in short: legality and
proportionality? The first component, legality, had a clear basis in the
text of s. 1 (‘prescribed by law’), whereas the second, proportionality,
appears to be a genuine interpretation of the words ‘reasonable limits
[...] as can be demonstrably justified in a free and democratic society.’
In his opinion, Chief Justice Dickson offered a full conceptual framework
for the requirement of proportionality, even though most doctrinal inno-
vations develop over time until they find their ultimate shape. This frame-
work, the so-called Oakes test, has been applied by the Supreme Court for
two decades, although its components were clarified or modified later on,
and its original rigour mitigated in certain types of cases.* Justice
Iacobucci had an important part in this development.”

The question of whether Chief Justice Dickson, in writing the Oakes
opinion, was aided by foreign examples or developed the test completely
on his own appears open. It is true that some of the language in Oakes
resembles the us Supreme Court opinion in Central Hudson Gas &

* Former Justice of the Federal Constitutional Court of Germany; Professor of Law at
Humboldt University Berlin; Rector of the Wissenschaftskolleg zu Berlin, Institute
for Advanced Study.

1 Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c.11 [Charter}.

2 [1986] 1 S.C.R.103 [Oakes].

3 See Lorraine Weinrib, ‘Canada’s Charter of Rights. Paradigm Lost?” (2002) 6
Rev.Const.Stud. 119.

4 Ibid. See also Sujit Choudhry, ‘So What Is the Real Legacy of Oakes? Two Decades of
Proportionality Analysis under the Canadian Charters Section 1° (2006) 34
Sup.Ct.L.Rev. (2d) 501 [Choudhry, ‘Real Legacy’].

5 See, e.g., RJR MacDonald Inc. v. Canada, [1995] 3 S.C.R. 199 at paras. 179-92; Vriend
v. Alberta, [1998] 1 S.C.R. 493 at paras. 108 e seq; M. v. H, [1999] 2 SCR. 3 at
paras. 75 et seq.; Delisle v. Canada, [1999] 2 S.C.R. 989; Figueroa v. Canada (A.G.),
[2003] 1 S.C.R. 912.

(2007), 57 UNIVERSITY OF TORONTO LAW JOURNAL
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Electric Corp. v. Public Service Commission of New York,* a commercial speech
case decided in 1980. But Central Hudson was not a trend-setting decision
that gained much influence outside commercial speech problems, nor is
its proportionality test as elaborated and complete as the one suggested
by Chief Justice Dickson. Although the us Supreme Court often resorts
to balancing, it has not developed a concept of proportionality,
let alone turned it into a doctrinal test comparable to the Oakes test. In
a number of recent decisions Justice Breyer has shown an interest in intro-
ducing proportionality analysis into Us constitutional law,” but without
convincing the majority of his fellow justices.

There is, however, one jurisdiction that could have served as a model,
namely Germany.® Here the proportionality test has been applied since
the late 1950s, whenever the Constitutional Court has had to review
laws limiting fundamental rights, or administrative and judicial decisions
applying such laws. From Germany the principle of proportionality
spread to most other European countries with a system of judicial
review, and to a number of jurisdictions outside Europe. Likewise, it is
in use in the European Court of Human Rights and in the European
Court of Justice. The German and Canadian proportionality tests differ
slightly in their terminology but look more or less alike in substance.
However, a closer comparison reveals some significant differences in
how the tests are applied. Perhaps the most conspicuous difference is
that in Canada, most laws that fail to meet the test do so in the second
step, so that not much work is left for the third step to do, whereas in
Germany, the third step has become the most decisive part of the propor-
tionality test. An examination of the difference can shed some light on
the strengths and weaknesses of the two approaches.

11 The development of proportionality in Germany

The proportionality test is older than the German Constitution. It was
first developed by German administrative courts, mainly the Prussian
Oberverwaltungsgericht, in the late nineteenth century and applied to
police measures that encroached upon an individual’s liberty or property
in cases where the law gave discretion to the police or regulated police

6 447 U.S. 557 (1980) [ Central Hudson].

7 See, e.g., Turner Broadcasting System. v. Federal Communication Commission, 520 U.S. 180
(1997); Nixon v. Shrink Missouri Government, 528 U.S. 377 (2000); United States
v. Playboy Entertainment Group, 529 U.S. 803 (2000); Bartnicki v. Vopper, 532 U.S. 514
(2001); Paul Gewirtz, ‘Privacy and Speech’ [2001] Sup.Ct.Rev. 139.

8 See generally David M. Beatty, The Ultimate Rule of Law (Oxford: Oxford University
Press, 2005) at 162 [Beatty, Ultimate Rule]; Donald P. Kommers, The Constitutional
Jurisprudence of the Federal Republic of Germany, 2d ed. (Durham, NC: Duke University
Press, 1997) at 46 [Kommers, Constitutional Jurisprudence].




CANADIAN AND GERMAN CONSTITUTIONAL JURISPRUDENCE 385

activities in a rather vague manner.’ Here the principle of proportionality
served as an additional constraint on police action. The action required a
lawful purpose. The means adopted by the police vis-d-vis the citizen had
to be suitable to reach the purpose of the law. If a less intrusive means to
achieve the end of a law was available, this means had to be applied. In
some cases, the courts asked, in addition, whether a proper balance
had been struck between the intrusiveness of the means and the import-
ance of the goal pursued. A failure to comply with these requirements
rendered police actions unlawful.

Under the Basic Law adopted in 1949, the Constitutional Court, which
was established in 1951, soon began to transfer this test into constitutional
law and applied it to laws limiting fundamental rights. But, in contrast to
the Canadian context, the Court in its early decisions neither explained
why the Basic Law required limitation of rights to be proportional nor
specified how the principle of proportionality operated. The principle
was introduced as if it could be taken for granted.”® The first detailed
explanation of what the principle requires and how it operates was
given in a landmark case concerning freedom of profession (art. 12)."
Here the principle of proportionality appeared as a tool that helped to
cope with some difficulties caused by the unusual language of art. 12.
In a later decision, also concerning art. 12, the test developed in the
Pharmacy Case is described as ‘the result of a strict application of the
[general] principle of proportionality when the common weal requires
infringements of the freedom of profession.” The way in which the prin-
ciple operates is then explained in detail."

It took until 1963 for the Court, in a case concerning the right to phys-
ical integrity (art. 2(2)), to recognize the applicability of the principle in
all cases where fundamental freedoms are infringed.” Another two years
passed before the Court explained where it finds the textual basis for the
principle: ‘[i]t follows from the principle of the rule of law [guaranteed

9 Lothar Hirschberg, Der Grundsatz der Verhdlinismdpigkeit (Gottingen: Schwarz, 1981) at
6; Barbara Remmert, Verfassungs- und verwaltungsgeschichtliche Grundlagen des
Ubermaﬂverbots (Heidelberg: Miiller, 1995).

10 The first decision that mentions the principle of proportionality concerns an election
law of the state of North Rhine Westphalia, see BVerfGE 3, 383 at 399 (1954). In a later
case the Court quotes an earlier decision to support the application of the principle of
proportionality: see BVerfGE 1, 167 at 178 (1952). However, this decision simply states
that, even in times of emergency, limitations of rights may not go further than
absolutely necessary.

11 BVerfGE 7, 377 (1958) [Pharmacy Case]. Excerpts in English translation cited to
Kommers, Constitutional Jurisprudence, supra note 8 at 274, and Norman Dorsen ¢ al.,
eds., Comparative Constitutionalism: Cases and Materials (St. Paul, MN: Thomson West,
2003) at 1204 [Dorsen et al., Comparative Constitutionalism].

12 BVerfGE 13, 97 at 104 (1961). The test is explained at 108.

13 BVerfGE 16, 194 at 201 (1963).
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in art. 20], even more from the very essence of fundamental rights, which
are an expression of the citizens’ general claim to freedom vis-a-vis the
state and which may be limited by public power only insofar as it is absol-
utely necessary in order to protect public interests.”"* In recent years, pro-
portionality has often been called a principle of constitutional law.'"" No
elaboration of what precisely the source of proportionality is has ever
been given. Nor has the Court elaborated how this principle flows from
the rule of law or the essence of fundamental rights.'® The reason for
this taciturnity may have been that in Germany, as opposed to Canada,
in the early years the Court was not aware of the prominent role propor-
tionality would play in the future. When this became apparent, the prin-
ciple had already been established, so that further reasoning seemed
unnecessary.

Without such an attempt to elaborate, the proportionality principle
seems more remote from the text of the constitution in Germany than
in Canada. What appears to be an interpretation of s. 1 of the Charter
in Canada looks like an additional check on limitations, which sup-
plements the textual provisions in Germany. The German Basic Law con-
tains only a few safeguards applying to any limitation of a fundamental
right, the most important ones being that every law limiting a fundamen-
tal right must be a general law (art. 19(1)) and that no limitation may
affect the very essence of the fundamental right (art. 19(2)). The Basic
Law then attaches special limitation clauses to most rights and freedoms
in the Bill of Rights. Some of these clauses content themselves with a
statement that limitations are only allowed ‘by law or pursuant to law,’
without adding further constraints. This is true, for instance, for rights
as important as the right to life and physical integrity (art. 2(2)). Other
limitation clauses contain further checks on purpose, conditions, or
means of limitation. But not many laws are found to be unconstitutional
because they violate the written limitation clauses. Instead, it is the unwrit-
ten principle of proportionality that carries the main burden of funda-
mental rights protection in Germany.

This is not to say that the principle of proportionality is an illegiti-
mate invention of the Constitutional Court. Had the Court felt a neces-
sity to argue that proportionality flows from the Bill of Rights in the

14 BVerfGE 19, 342 at 348 (1965).

15 See, e.g., BVerfGE 95, 48 at 58 (1996).

16 The path-breaking book is Peter Lerche, Ubermaff und Verfassungsrecht. Zur Bindung
des Gesetzgebers an die Grundsitze der Verhdltnismdifigkeit und Erforderlichkeit, 2d ed.
(Cologne: Heymanns, 1999). (The first edition of this work appeared in 1961.) See
also Bernhard Schlink, Abwdgung im Verfassungsrecht (Berlin: Duncker & Humblot,
1976) {Schlink, Abwdgungl; Klaus Stern, ‘Zur Entstehung und Ableitung des
UbermaBverbots’ in Peter Badura & Rupert Scholz, eds., Festschrift fiir Peter Lerche
(Munich: Beck, 1993) 165.
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Basic Law, it would not have encountered great difficulties. As Chief
Justice Dickson did in his purposive approach in Oakes,” the
Constitutional Court could have started from the enhanced importance
that was attributed to fundamental rights after the Nazi regime and
World War 1. According to art. 1, all fundamental rights are rooted
in the principle of human dignity. Unlike previous German consti-
tutions, the Basic Law places these rights above the law and endows
them with binding force for the legislature. In the Liith case, a land-
mark decision that revolutionized the understanding of fundamental
rights in Germany,” the Court elevated them to the rank of highest
values of the legal system, which are not only individual rights, but
also objective principles. The conclusion drawn from this assumption
was that they permeate the whole legal order; they are not limited to
vertical application but also influence private law relations and function
as guidelines for the interpretation of ordinary law. The same line of
argument could have led to the conclusion that it would be incompati-
ble with the importance attributed to individual freedom that the legis-
lature be entitled to limit fundamental rights until it reaches the
ultimate borderline of its very essence.

11 Different approaches: The objective

In essence, both jurisdictions follow the same path when they apply the
proportionality test. Since the test requires a means—ends comparison,
both courts start by ascertaining the purpose of the law under review.
Only a legitimate purpose can justify a limitation of a fundamental
right. The three-step proportionality test follows. While the Canadian
Court requires a rational connection between the purpose of the law
and the means employed by the legislature to achieve its objective in
the first step, the German Court asks whether the law is suitable to
reach its end. In the second step, the Canadian Court asks whether,
in pursuing its end, the law minimally impairs the fundamental right,
whereas the German Court asks whether the law is necessary to reach
its end or whether a less intrusive means exists that will likewise reach
the end. The third step in both countries is a cost—benefit analysis,
which requires a balancing between the fundamental rights interests
and the good in whose interest the right is limited. In Germany it is

17 Supra note 2 at para. 28.

18 BVerfGE 7, 198 (1958). English translations appear in Decisions of the
Bundesverfassungsgericht, vol. 2, part I (Baden-Baden: Nomos, 1998) at 1; Kommers,
Constitutional Jurisprudence, supra note 8 at 361 (excerpts); Vicki C. Jackson & Mark
Tushnet (eds.), Comparative Constitutional Law (New York: Foundation, 1999) at 1403
(excerpts); Dorsen, Comparative Constitutionalism, supra note 11 at 824.
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mostly called ‘proportionality,” in the narrower sense, but is also called
‘appropriateness,” ‘reasonable demand’ (Zumutbarkeit), and so on."

Where do the two jurisdictions differ? The first difference appears
when the preliminary question is asked: What is the objective of the law
that limits a fundamental right? While the Supreme Court of Canada
in Oakes requires an objective ‘of sufficient importance to warrant
overriding a constitutionally protected right of freedom,” or a ‘pressing
and substantial’ concern,” the German Constitutional Court requires a
‘legitimate purpose.” By legitimate the Court understands a purpose not
prohibited by the Constitution. No additional element, such as a ‘suffi-
cient importance’ or ‘pressing need,’ is required. Certainty about the
purpose of the law is indispensable in carrying out the means-ends
analysis during the succeeding steps of the proportionality test. But
ascertaining the purpose is not part of the proportionality test; rather,
it serves as the test’s basis and starting point. The question of whether
the objective chosen by the legislature is important enough to justify a
certain infringement of a fundamental right is, of course, crucial for
the German Court as well. But it appears at a later stage of the test,
namely in the third step, where the Court asks whether a fair balance
between competing interests has been struck. As a result, hardly any
law fails at this preliminary step. Cases in which the legislature pursues
a constitutionally prohibited purpose (e.g., racial discrimination) are
extremely rare.

The German Court does not offer an explanation for the narrow
understanding of purpose within the framework of the proportionality
test. But one can infer two considerations from the reasoning. First, the
Court holds that in a democracy the legislature is entitled to pursue
any purpose, provided it is not excluded by the constitution. The import-
ance of the purpose is not a condition for legislative action. What is
important enough to become an object of legislation is a political ques-
tion and has to be determined via the democratic process. Second,
importance is regarded as a correlational notion that cannot be deter-
mined in abstract terms. Hence, the question of whether a goal is suffi-
ciently important to justify certain limitations of a right can be
answered only by following the steps of the proportionality test. Raising
this question in connection with the purpose would be regarded as a pre-
mature anticipation of the final balance. Yet the difference seems to dis-
appear in practice. It is quite instructive to see that almost no Canadian
law fails because of an insufficient purpose. As in Germany, a law is
deemed unconstitutional in Canada if its purpose is incompatible with

19 Good examples of the operation of the test are, e.g., BVerfGE 81, 156 at 188 (1990);
BVerfGE 90, 145 (1994) [Cannabis case]; BVerfGE 91, 207 at 222 (1994).
20 R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 at 352.
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the Constitution.?’ But any lawful purpose is regarded as a sufficient
purpose.

Determining the purpose of a law has not been a particularly difficult
part of applying the proportionality principle in Germany. Usually the
legislative history contains sufficient information about the purpose.
Difficulties may arise with last-minute compromises in the legislature, par-
ticularly in the Mediation Committee of the two Houses of Parliament,
when such compromises are adopted in the plenum without debate.
But the impossibility of finding out what the legislature had in mind
when it enacted a certain law is a rare exception.? This is not to say
that this stage is of little importance. The distinction between ends and
means can be quite difficult. From a broader perspective, a narrowly
defined end may appear as a means for a more abstract purpose. Yet
this will rarely affect the legitimacy of the purpose. It plays a prominent
role, however, when it comes to determining the competing values or
interests in the process of balancing in the third step.

In the first step, the difference between the two countries seems to
be merely semantic, and not many laws fail at this level.** Its function
is to eliminate the small number of runaway cases. Likewise,
the second step seems to differ only in terms of terminology
between the two jurisdictions. That a particular means is ‘necessary’
to reach the goal of the law indicates, in German constitutional
jurisprudence, that less intrusive means are not available, which is
simply a different formulation for ‘minimal impairment.” By the same
token, in describing ‘minimal impairment,” Canadian authors often
use the term ‘necessary.’® The information about less intrusive means
is usually provided by the party who challenges a law on this ground.
However, it is interesting to observe that in Canada most laws that are
found to be unconstitutional fail at this step. In Germany, the pro-
portion of laws failing at the second step is considerably larger than
the number of laws failing at the first step, but far smaller than in
Canada. The vast majority of laws that failed to pass the proportionality
test in Germany do so at the third step.

21 See Joel Bakan et al., eds., Canadian Constitutional Law, 3d ed. (Toronto: Emond
Montgomery, 2003) at 759.

22 For an example see BVerfGE 9, 291 (1959). Likewise, the problem of shifting purposes
has not arisen in Germany.

23 A nice example of an unsuitable means was a hunting law that required a gun-shooting
test for falconers: falconry is not hunting falcons with a gun but hunting other animals
with a falcon. See, BVerfGE 55, 159 (1980).

24 See, e.g., Bakan et al.,, Canadian Constitutional Law, supra note 21 at 760.
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IV More differences: The second step

Several factors may explain why the second step has gained less promi-
nence in Germany than in Canada. First, the importance of the law’s
objective does not play a role at this stage. The objective is accepted as
lawful, and the only question is whether the objective could have been
reached as effectively by milder means. Second, the Constitutional
Court does not require that the means chosen by the legislature fully
reach the objective of the law. A contribution, even a slight one, is suffi-
cient, provided that the same contribution cannot be reached by a means
that impairs the fundamental right less. The comparison of the deleter-
ious and the salutary effects of the impugned law required by the
refined Oakes test is not made in the second step in Germany but,
rather, is reserved for the third step. Third, if the infringement consists
in a financial burden imposed on the citizen (which is very often the
case with laws regulating the economy and affecting freedom of pro-
fession or property), a less intrusive means can always be found:
someone else pays, or the state allocates money from the budget.
Hence, in these cases the test does not exclude anything. The question
therefore becomes one of the appropriateness of the measure, to be
decided in the third step.*

Moreover, the German Court has never imposed as high a burden of
proof on the government as the Canadian Supreme Court did in Oakes
when it asked for ‘cogent and persuasive’ evidence in connection with
the ‘constituent elements of a s. 1 inquiry.’* If it is true that Oakes
created an ‘enormous institutional dilemma’ for the Court by neglecting
the reality of policy making under conditions of uncertainty,? the
German Court avoided this dilemma, since it has always emphasized
that the legislature enjoys a certain degree of political discretion in choos-
ing the means to reach a legislative objective.* This reflects the reality of
political decision making. Usually it is not difficult to ascertain whether
there are less intrusive means; it is much more difficult, however, to
find out whether they would have the same or an equivalent effect.

This is particularly true when, in deciding the question of whether the
means will contribute to reaching the objective, the answer depends on
prognostication. The leading case is Kalkar, which involved the risks of
atomic energy plants.® In the absence of evidence about new atomic

25 See BVerfGE 77, 308 at 334 (1987).

26 Oakes, supra note 2 at para. 68.

27 Choudhry, ‘Real Legacy,” supra note 4 at 503, 524.

28 See, e.g., BVerfGE 30, 250 at 263 (1971).

29 BVerfGE 49, 89 at 130 (1978). Excerpts in English translation cited to Kommers,
Constitutional Jurisprudence, supra note 8 at 139; Dorsen, Comparative Constitutionalism,
supra note 11 at 239.
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technology, the Court refused to substitute judicial opinions for political
ones; but it combined this deference with a constitutional duty on the leg-
islature to observe the development of this technology and, if necessary,
to amend the law. In the Codetermination Case, the Court clarified its
position.*® On the one hand, uncertainty about future developments,
even in matters of great import, cannot justify a prohibition to legislate.
On the other hand, uncertainty alone cannot justify exempting a political
realm from judicial control. The Court then developed a scale of scrutiny
that ranges from whether the legislature’s prognostications are evidently
wrong (Evidenzkontrolle) to a reasonableness test ( Vertretbarkeitskontrolle) to
strict scrutiny (intensivierte inhaltliche Kontrolle), depending on the nature
of the policy area, the possibility of basing the decision on reliable facts,
and the importance of the constitutionally protected goods or interests at
stake. The Court does not hesitate to collect the facts on its own behalf if
necessary.”

The strictness of Oakes can perhaps be explained by Chief Justice
Dickson’s assumption that the rights and freedoms guaranteed by the
Charter are not absolute, but that limits on them are ‘exceptions’
and can be justified only by ‘exceptional criteria.”* It would be difficult
to find similar language in the jurisprudence of the German Court.
From the beginning, limitations of fundamental rights were regarded
as normal, because all rights and freedoms can collide or can be
misused. Harmonization of colliding rights and prevention of abuses
of liberty are normal tasks of the legislature. The function of consti-
tutional guarantees of rights is not to make limitations as difficult as
possible but to require special justifications for limitations that make
them compatible with the general principles of individual autonomy
and dignity. Some later modifications of the Oakes test seem to take
this into account.®

30 BVerfGE 50, 290 at 331 (1979) [Codetermination Case]. Excerpts in English translation
cited to Kommers, Constitutional Jurisprudence, supra note 8 at 267. For equality cases
cf. BVerfGE 88, 87 at 96 (1993) [ Transsexual Case].

31 See Klaus Jturgen Philippi, Tatsachenfeststellungen des Bundesverfassungsgerichts (Cologne:
Heymanns, 1971); Brun-Otto Bryde, ‘Tatsachenfeststellungen und soziale Wirklichkeit
in der Rechtsprechung des Bundesverfassungsgerichts’ in Peter Badura & Horst
Dreier, eds., Festschrift 50 Jahre Bundesverfassungsgericht, vol. 1 (Tubingen: Mohr
Siebeck, 2001) 533. In cases of judicial review of legislation, the Court usually invites
statements from agencies or offices such as the Statistical Bureau and from
interested or informed institutions or societal groups. Parties to a lawsuit are given
the opportunity to express their opinion on these statements. In some cases the
Court hears experts whom it selects independently from the parties to the lawsuit.

32 Oakes, supra note 2 at para. 65.

33 Compare Edwards Books and Art Ltd. v. The Queen, [1986] 2 S.C.R. 713 [Edwards Books];
Irwin Toy Ltd. v. Quebec, [1989] 1 S.C.R. 927; R/R MacDonald Inc. v. Canada (A.G.),
[1995] 3 S.C.R. 199.
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In Edwards Books the Canadian Court mentions for the first time that
protecting a ‘vulnerable’ or ‘not ... powerful group in society’ may
Jjustify a limitation vis-d-vis those who profit from this vulnerability. The
Court adds, however, that the legislature is not constitutionally obliged
to furnish protection, ‘only that it may do so if it wishes.’”® The
German Constitutional Court went further in this direction. Starting in
1975, it recognized a constitutional duty to protect fundamental rights.
not only vis-d-vis the state but also wis-d-vis threats stemming from
private parties or societal forces.® Since threats of this sort are themselves
a result of the exercise of fundamental rights, this duty can be fulfilled
only by limiting one group’s rights in order to protect the rights of
another. Consequently, a law can violate the Constitution not only
when it goes too far in limiting a fundamental right (menaﬁverbot)
but also when it does too little to protect a fundamental right
(Untermafpverbot) .

A special case is private law legislation. Unlike its public law counter-
part, such legislation concerns relationships between individuals as
opposed to the relationship between the individual and the state. With
respect to fundamental rights, public law relationships are asymmetrical:
only individuals have fundamental rights, whereas the state is bound by
these rights. Private law relationships, on the other hand, are symmetri-
cal: both individuals have fundamental rights. Private law legislation,
therefore, will often require a reconciliation of two competing private
interests, both of which are protected by fundamental rights. This
means that the protection of the endangered right can be ensured
only by a limitation of other constitutionally protected rights. In such a
situation, the question posed in the second step — whether or not a limit
ation of a fundamental right went too far — cannot be answered without
asking whether the protection given to the endangered right was suffi-
cient. The Canadian Court apparently solves this problem by lowering
the standards of scrutiny for minimal impairment. The German Court

34 Edwards Books, ibid.

35 BVerfGE 39, 1 at 42 (1975) [Abortion I). Excerpts in English translation appear in
Kommers, Constitutional Jurisprudence, supra note 8 at 336; Jackson & Tushnet,
Comparative Constitutional Law, supra note 18 at 115; Dorsen, Comparative
Constitutionalism, supra note 11 at 542. See Dieter Grimm, ‘The Protective Function
of the State’ in Georg Nolte, ed., European and US Constitutionalism (Cambridge:
Cambridge University Press, 2005) 137; Dieter Grimm, ‘Human Rights and Judicial
Review in Germany’ in David M. Beatty, ed., Human Rights and Judicial Review
(Dordrecht: Martinus Nijhoff, 1994) 267 at 279; Beatty, Ultimate Rule, supra note 8 at
145.

36 BVerfGE 88, 203 at 254 (1993) [Abortion II}. Excerpts in English translation appear in
Kommers, Constitutional Jurisprudence, supra note 8 at 349; Jackson & Tushnet,
Comparative Constitutional Law, supra note 18 at 134.
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has found that here, the means-ends relation is no longer at stake; hence,
the second step furnishes no answer. The Court solves this problem in the
third step.

V A wide gap: Balancing

The most striking difference between the two jurisdictions is the high
relevance of the third step of the proportionality test in Germany and
its more residual function in Canada. Here the German Court argues
at length, whereas the Canadian Court mostly presents a ‘résumé of pre-
vious analysis.”*” How can this difference be explained? The analysis to be
made in the third step is described differently in the two jurisdictions. As
Chief Justice Dickson put it in Oakes, the final step requires ‘proportion-
ality between the effects of the measures which are responsible for limit-
ing the Charter right or freedom, and the objective which has been
identified as of “sufficient importance.”™ In its refined form in
Dagenais, the test requires ‘both that the underlying objective of a
measure and the salutary effects that actually result from its implemen-
tation be proportional to the deleterious effects the measure has on fun-
damental rights and freedoms.” The German Court weighs the
seriousness of the infringement against the importance and urgency of
the factors that justify it. In other words, the Court compares the loss
on the side of the infringed right if the law is upheld with the loss on
the side of the value protected by the law if the fundamental right
prevails.

This comparison differs from the assessment made in the first two
steps of the proportionality test. These steps are confined to a strict
means—ends examination. The idea is that those legislative means that
are not necessary to reach the objective of the law cannot justify a limit-
ation of fundamental rights. In the third step, the Court leaves the
means—ends analysis of the first two steps behind. Here the objects of
the comparison change and the scope of analysis broadens. The compari-
son is now between the loss for the fundamental right, on the one hand,
and the gain for the good protected by the law, on the other, which will
itself very often enjoy constitutional recognition. This balance is not an

37 Frank Iacobucci, ‘Judicial Review by the Supreme Court of Canada under the Canadian
Charter of Rights and Freedoms: The First Ten Years’ in David M. Beatty, ed., Human Rights
and Judicial Review (Dordrecht: Martinus Nijhoff, 1994) 121.

38 Oakes, supra note 2 at para. 70.

39 Dagenais v. Canadian Broadcasting Corporation, [1994] 3 S.C.R. 835 at 887. For a similar
case in Germany see BVerfGE 35, 202 (1973) [Lebach]. Excerpts in English translation
appear in Kommers, Constitutional Jurisprudence, supra note 8 at 416; Basil S. Markesinis,
The German Law of Torts: A Comparative Introduction, 3d ed. (Oxford: Clarendon Press,
1997) at 390.
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abstract one. The Constitutional Court does not recognize a hierarchy
among the various fundamental rights. The balance, therefore, must be
concrete or, in the Canadian terminology, contextual. One question is
how deeply the right is infringed. Another question is how serious the
danger for the good protected by the law is, and how likely it is that
the danger will materialize. Furthermore, the degree to which the
impugned law will protect the good against the danger must be measured
against the degree of intrusion.

Yet this concept is by no means alien to the Canadian Court. Already
in Oakes, Chief Justice Dickson admitted that a full protection of funda-
mental rights is impossible without the third step. ‘Even if an objective
is of sufficient importance, and the first two elements of the proportion-
ality test are satisfied, it is still possible that, because of the severity of the
deleterious effects of a measure on individuals or groups, the measure
will not be justified by the purposes it is intended to serve.”*® The simi-
larity to the German approach becomes even clearer in Thomson
Newspapers v. Canada (A.G.),"" where the Court states that the third step
of the proportionality test performs a role fundamentally distinct from
the previous steps:

The focus of the first and second steps of the proportionality analysis is not the
relationship between the measures and the Charter right in question, but rather
the relationship between the ends of the legislation and the means employed. . ..
The third stage of the proportionality analysis provides an opportunity to assess
... whether the benefits which accrue from the limitation are proportional to its
deleterious effects as measured by the values underlying the Charter®®

The explanation for this gap between the Court’s reasoning and its prac-
tice must be sought in the fact that the elements relevant to the third step
have already been dealt with in previous stages. The importance of the
objective has generally been determined in the preliminary step, where
the Court not only ascertains the purpose of the law but asks, in addition,
whether it is sufficiently ‘pressing and substantial’ to justify a limitation of
Charter rights. The effects of the infringement on the beneficiaries of the
protection are considered in connection with the existence of an infrin-
gement in the two prior steps of the test, so that not much remains to be
said when the Court reaches the third step. Consequently, the source of
unconstitutional limitations always has been found in earlier stages.

The outside observer gets the impression that the Canadian Supreme
Court avoids the third step out of fear that a court might make policy
decisions at this stage rather than legal decisions. Constitutional scholars

40 Oakes, supra note 2 at para.71.
41 [1998] 1 S.C.R. 877 [ Thomson].
42 Ibid. at para. 125.
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support the Court in this attitude.” Yet, in practice, the Court’s dealing
with the second step looks much more value laden than that of the
German Court. Take as an example the lengthy considerations of Chief
Justice Dickson in Keegstra, or the comments of then Justice McLachlin
in her dissenting opinion.* They contain much more than what would
have been necessary in order to answer the question posed in the
second step, to wit, whether there are alternative means that would
reach the objective of the law as effectively as the means chosen by
the legislature while imposing a lesser burden on the right limited by
the law. The same is true for the kind and dimension of the danger
that the law wants to cure. It is revealing that sometimes the Court uses
the expression that, in view of a given danger, a law ‘does not unduly
restrict’ a guarantee, a kind of language that is typical of the balancing
process reserved for the third step in Germany.

If indeed the attempt to avoid policy considerations and value judge-
ments is responsible for the reluctance to enter the third step, the
Court risks self-deception when all the value-oriented considerations
have been made under the guise of a seemingly value-neutral category.
The interesting question, therefore, is whether the third step, properly
understood, really forces the Court to leave the legal realm and turn to
political considerations. Fears like this do not exist only in Canada;
there are critics in Germany as well. Bernhard Schlink is perhaps the
most prominent one.” He accepts balancing at the third stage, when
the Constitutional Court reviews acts of the executive and decisions of
lower courts, but he wants to exclude it when legislative acts are at
stake. He argues that balancing conflicting interests, setting priorities,
and allocating resources is a genuine political function. In his view,
courts leave the legal realm and usurp this function when they do the
balancing themselves. Critics, however, are a small minority in
Germany, and balancing is constantly practised by the judiciary.

VI Justified concerns?

My answer to the criticism that the third step is policy laden is twofold.
First, I am of the opinion that without the third step the proportionality
test, properly understood, would be unable to fulfil its purpose, namely,

43 See, e.g., Peter W. Hogg, ‘Section 1 Revisited’ (1991) INJ.C.L. 1 at 22,

44 R. v. Keegstra, [1990] 3 S.C.R. 697.

45 Bernhard Schlink, Abwdgung, supra note 16; Bernhard Schlink, ‘Der Grundsatz der
VerhiltnismaBigkeit’ in Peter Badura & Horst Dreier, eds., Festschrift 50 Jahre
Bundesverfassungsgericht, vol. 2 (Tubingen: Mohr Siebeck, 2001) 445. For a recent,
slightly different warning see Frank Raue, ‘Missen Grundrechtsbeschrainkungen
wirklich verhiltnismaBig sein’ (2006) 131 ArchOffR 79.
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to give full effect to fundamental rights. This is so because the impact of
an infringement of a fundamental right can be fully assessed only in the
third step. The two previous steps can only reveal the failure of a law to
reach its objective; they cannot evaluate the relative weight of the objec-
tive of the law, on the one hand, and the fundamental right, on the other,
in the context of the legislation under review. Take the hypothetical case
of a law that allows the police to shoot a person to death if this is the only
means of preventing a perpetrator from destroying property. In Germany,
property is itself constitutionally guaranteed; protection of property
certainly is a lawful, even an important, purpose. Shooting a perpetrator
to death is a suitable means of preventing him from destroying property.
Since the shooting is allowed only if no other means are available, the
necessity test of the second step is also passed. If one had to stop here,
the balance between life and property could not be made. The law
would be regarded as constitutional, and life would not get the protection
it deserves.

Second, in my view, the danger of political decisions can be avoided by
a careful determination of what is put into each side of the scales when it
comes to balancing. It is rarely the case that a legal measure affects a
fundamental right altogether. Usually, only a certain aspect of a right is
affected. For instance, a law may regulate not all speech but, rather, com-
mercial speech regarding certain products and in certain media. The
weight of the aspect of the right that has been regulated in relation to
the right at large must be determined carefully. The same is true for
the good in whose interest the right is restricted. Rarely is one measure
apt to give full protection to a certain good. Only certain aspects of
this good will be affected in a salutary way. The importance of these
aspects in view of the good at large must be carefully determined, as
well as the degree of protection that the measure will render.* If this is
done accurately, the balancing process remains sufficienty linked to
law and leaves enough room for legislative choice.

So a final question remains to be asked. Does it matter that the
Supreme Court of Canada, provided that my analysis of its jurisprudence
is correct, does less than it promises in the preliminary step of tht: propor-
tionality principle, does more than it promises in the second ktep, and
has little use for the third step? Does it indicate an inaccuracy when
one step of a three-step test (with one preliminary stage) consists in a
repetition of the results of the prior steps? In other words, is it sufficient
that the relevant questions are asked somewhere, or is there a legal value

46 See similarly Edmonton Journal v. Alberta, [1989] 2 S.C.R. 1326 (‘One thing seems clear
and that is that one should not balance one value at large and the conflicting value in
its context. To do so could well be to pre{judge the issue’). The German Constitutional
Court has not always avoided this danger.
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in raising them in a certain order? A definitive answer would require a
more intimate knowledge of the Court’s jurisprudence than I have.
What 1 can conclude is that the disciplining and rationalizing effect,
which is a significant advantage of the proportionality test over a mere
test of reasonableness or a more or less free balancing, as in many us
cases, is reduced when the four stages are not clearly separated. Each
step requires a certain assessment. The next step can be taken only if
the law that is challenged has not failed on the previous step. A confusion
of the steps creates the danger that elements enter the operation in an
uncontrolled manner and render the result more arbitrary and less
predictable.
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Proportionality, Balancing, and the Cult
of Constitutional Rights Scholarship

Grégoire C. N. Webber

The “image of balance,” Carl Schmitt tells us, “can be found in every aspect of
intellectual life”: “a balance of trade in international economics, the European bal-
ance of power in foreign politics, the cosmic [balance] of attraction and repulsion,
the balance of the passions in the works of Malebranche and Shaftesbury, even a
balanced diet is recommended.”” Today, without doubt, the image of balance per-
meates yet another aspect of intellectual life: constitutional rights. The current stage
of the history of thought in relation to constitutional rights scholarship and jurispru-
dence is engulfed by the discourse of balancing and proportionality.

To claim that constitutional law has entered the age of balancing—that it
embraces a discourse and practice of balancing—is no exaggeration.” Indeed, con-
stitutional law is now firmly settled in this age: for example, Canadian scholar David
Beatty maintains that proportionality is an “essential, unavoidable part of every
constitutional text” and “a universal criterion of constitutionality”’; German scholar
Robert Alexy, for his part, maintains that balancing “is ubiquitous in law”* and that,
in the case of constitutional rights, balancing is unavoidable because “there is no
other rational way in which the reason for the limitation can be put in relation to
the constitutional right. Though not always versed in the language of constitutional
rights scholarship or jurisprudence, even parliamentarians call for “balanced” poli-
cies with regards to constitutional rights.®

Despite the pervasiveness of balancing and proportionality in constitutional rea-
soning, it is not clear that recourse to these regulative ideas is at all helpful in resolv-
ing the difficult questions involved in struggling with rights-claims. The discourse
of balancing and proportionality camouflages much of the scholar’s and the court’s
thinking underlying rights. Calling it “doctrinally destructive nihilism,” a member
of the U.S. Supreme Court has charged that balancing is no more than “a convenient

I wish to thank John Finnis, Robert Alexy and the participants of his Doktorandenkolloquium at
Christian-Albrechts University, Frangois Chevrette, Mattias Kumm, Luc B. Tremblay, Graham Gee,
Kate Hofmeyr, Vicki Jackson, Matthias Klatt, Kai Moller, Owen Rees, the participants of the VIIth
World Congress of Constitutional Law in Athens, and the participants of the Oxford Jurisprudence
Discussion Group for comments on previous drafts. Part II of this article draws on a chapter from
my book, The Negotiable Constitution: On the Limitation of Rights (Cambridge University Press,
2009).
1. Carl Schmitt, The Crisis of Parliamentary Democracy (Cambridge, MA: MIT Press, 1988) at 40.
2. T. Alexander Aleinikoff, “Constitutional Law in the Age of Balancing” (1987) 96 Yale L. J. 943
at 972.
3. David M. Beatty, The Ultimate Rule of Law (New York: Oxford University Press, 2004) at 162.
4. Robert Alexy, “On Balancing and Subsumption. A Structural Comparison” (2003) 16 Ratio Juris
433 at 436.
5. Robert Alexy, 4 Theory of Constitutional Rights (Oxford: Oxford University Press, 2002) at 74.
6. See Ronald Dworkin, Is Democracy Possible Here? Principles for a New Political Debate
(Princeton, NJ: Princeton University Press, 2006) and Ronald Dworkin, “It is absurd to calculate
human rights according to a cost-benefit analysis” The Guardian (24 May 2006).
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umbrella under which a majority that cannot agree on a genuine rationale can con-
ceal its differences.”” Indeed, the way in which the principle of proportionality gen-
erates particular conclusions is difficult to discern: concluding whether legislation
“strikes the right balance” or is “proportionate” in relation to constitutional rights
is, for the most part, asserted rather than demonstrated.

My aim in this essay is to challenge what I have called, somewhat polemically,
the cult of constitutional rights scholarship. 1t strikes me that we have come to see
constitutional rights only through the prism of proportionality and balancing and
now fail to grasp the possibility that alternative modes and methods of rights-rea-
soning are even available. To illustrate this, I begin by reviewing the work of two
proponents of the principle of proportionality in the hopes of coming to a better
grasp of the promise these scholars rest with this mode and method of constitutional
rights reasoning. Following that review, I undertake a criticism of proportionality
reasoning and suggest that constitutional rights scholarship and jurisprudence
should devote itself to struggling more explicitly with the difficult moral and polit-
ical questions that are inescapably part of all rights-claims.

1. Proponents of the Principle of Proportionality

The principle of proportionality has taken hold of rights scholarship and jurispru-
dence in Europe and beyond. Indeed, it is now largely assumed that rights are not
absolute, individual interests are generally opposed to or in competition with com-
munity interests, and proportionality and balancing are inherent to rights-discourse.?
Even in the United States, where it is often assumed that rights are “absolute
trumps,” talk of balancing is prevalent, particularly in the jurisprudence of the First
Amendment.’ Of late, two academic projects have devoted themselves to expound-
ing and defending the merits of proportionality and balancing. A review of the
scholarship of German scholar Alexy and Canadian scholar Beatty might reveal
the promise of the principle of proportionality.

This review is important, for there is much to suggest that there is no promise
at all in proportionality reasoning. The method of practical reasonableness promoted
by proportionality and balancing brings with it a vocabulary all its own, including
“interest,” “value,” “cost,” “benefit,” “weight,” “sufficient,” and “adequate.” The
concepts of “good” (and “bad”), “right” (and “wrong”), “correct” (and “incorrect™)
are absent, as is the conceptual clarity associated with this vocabulary. Though one
may speak of a correct (good or right) result when applying the principle of pro-
portionality, this judgment evaluates correctness (or goodness or rightness) in a
technical sense: has the principle of proportionality been correctly applied? The
structure of balancing and proportionality analysis itself does not struggle (or even
purport to struggle) with the moral correctness, goodness, or rightness of a claim;

7. New Jersey v. TL.O. 469 U.S. 325 (1985) at 369-71 (Brennan J.).

8. See, e.g., Evelyn Ellis, ed., The Principle of Proportionality in the Laws of Europe (Oxford: Hart,
1999).

9. See Alexander Meiklejohn, “The First Amendment is an Absolute” (1961) Supreme Court Rev.
245 and Laurent B. Frantz, “The First Amendment in the Balance” (1962) 71 Yale L. J. 1424.
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rather, its focus is on the technical weight, cost, or benefit of competing interests.
The principle of proportionality—being formal or empty—itself would appear to
make no claim to correctness in any morally significant way.

Why, then, has so much constitutional rights scholarship embraced the principle
of proportionality?

a. Robert Alexy’s Theory of Constitutional Rights

Constitutional rights scholarship tends to provide that legislation may infringe a
right, but only to the extent necessary to pursue a pressing and legitimate objective.
Rights, according to this approach, should be given full effect (be optimized in
Alexy’s lexicon), all things considered. Should it be the case that legislation is jus-
tified in not giving further effect to a right, then the infringement of the right is
justified taking into account all of the circumstances.

For Alexy, constitutional rights should be understood as principles and principles
should be understood as “optimization requirements.””® He contrasts this “broad
and comprehensive” account of constitutional rights with a “rule construction” of
rights.!' Understood as rules, constitutional rights are indistinguishable from other
legal norms: they are, no doubt, at the “highest level of a legal system” and are
of the “greatest importance,” but their “structure” differs not from other legal
norms."? Conceived as a rule, a constitutional right is a norm that is “always either
fulfilled or not.”** By contrast, if a constitutional right is conceived as a principle
to be optimized, its structure changes. It has “radiating effect” and becomes “ubig-
uvitous” in all areas of law."* Unlike rules, principles do not represent “fixed points
in the field of the factually and legally possible.”'* Whereas the application of a
rule in any given matrix is said to proceed independently of its “weight” or “back-
ground justification,” the application of a principle is always prima facie and depen-
dent on all the circumstances.

On this account, to claim a constitutional right against a legislative measure is
to trigger an assessment whether the right has been sufficiently optimized. The claim
is not that a given legislative measure is altogether impermissible. The weak a priori
force of a constitutional right has a corollary: the question whether a right is engaged
is relatively easy to secure. Given that in any one case a right may be optimized only
to a minimal degree, the question of its application is less pressing; the right is merely
a premise in one’s reasoning, not the conclusion of debate. The degree of optimiza-
tion will be contingent on the “weight” of the right in the circumstances, which is
determined by the principle of proportionality.'¢

10. Alexy, Theory of Constitutional Rights, supra note 5 at ch. 3.

11. Robert Alexy, “Constitutional Rights, Balancing, and Rationality” (2003) 16 Ratio Juris 131
at 131-32.

12. Ibid. at 132.

13. Alexy, Theory of Constitutional Rights, supra note 5 at 48.

14. Ibid. at 7,352, 417.

15. Ibid. at 48 [emphasis omitted].

16. Ibid. at 50; and Alexy, “Balancing and Subsumption,” supra note 4 at 435-36.
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The principle of proportionality, according to Alexy, consists of three sub-prin-
ciples: suitability, necessity, and proportionality in the strict sense.”” These three sub-
principles, like the principle of proportionality that they constitute, are expressions
of the idea of optimization." A legislative measure will not be suitable if it interferes
with a constitutional right unless it promotes another principle. A legislative measure
will not be necessary if, assuming two legislative measures are equally suitable, the
measure which interferes least is not adopted.” Alexy terms the third sub-principle—
proportionality in the strict sense—the “Law of Balancing” and defines it as follows:
“[t]he greater the degree of non-satisfaction of, or detriment to, one principle, the
greater must be the importance of satisfying the other”®

Alexy proposes three stages for evaluating balancing: the first establishes the
degree of interference with the first principle (the “constitutional right™); the second
establishes the importance of satisfying a competing principle (the “competing prin-
ciple”); and the third determines whether the importance of satisfying the competing
principle justifies the interference with the constitutional right.? In short, inter-
ference with a constitutional right by legislative measures that pursue the satisfaction
of a competing principle will be justified only by virtue of the importance of sat-
isfying the competing principle. Alexy accepts that his structure provides little guid-
ance unless it is possible to make rational judgments about the intensity of
interference, degrees of importance, and their relationship to each other.

Intensity of Interference with a Constitutional Right.

For Alexy, the relevant inquiry focuses not on the “abstract weight” of principles;
rather, it focuses on the intensity of interference with a constitutional right in a fac-
tual and legal matrix. That said, Alexy does not discuss at any length how to incor-
porate the abstract weight of principles into his Law of Balancing, given that he
assumes, for his discussion, that the abstract weight of principles is equal.? Without
a normative argument for measuring the abstract weight of principles and for their
comparison, the model developed by Alexy provides little assistance if the abstract
weights of principles are not equal. We are told only that abstract weights ought
to be factored with concrete weights. While this directive may, from a structural
standpoint, be subject to no objection, it provides little assistance to guide practical
reasoning. For this reason, let us proceed (as does Alexy) on the assumption that
abstract weights are equal.

Alexy argues that it is possible to devise a scale for different intensities of con-
crete interference and rationally to assign a position on this scale. Following the
German Federal Constitutional Court, he favours a “triadic” model: light, moderate,

17. Alexy, Theory of Constitutional Rights, supra note S at 66.

18. Robert Alexy, “Balancing, constitutional review, and representation” (2005) 3 Int’l J. Con. L.
572 at 572-73.

19. Alexy, Theory of Constitutional Rights, supra note 5 at 68-69.

20. Ibid. at 102 (footnote omitted).

21. Ibid. at 401.

22, Ibid. at 408, n. 64.
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and serious interference.” Even with this division, we are told that in some cases
it will seem impossible to “distinguish light and serious.” These difficulties will
only multiply, Alexy tells us, if a triadic model is replaced with a “nine-stage dou-
ble-triadic model,” where distinctions become “incomprehensible” and “exceed[]
our power of understanding.”? Because classifications must be understandable if
they are to be justified, the number of “intensities” should be circumscribed.?
Perhaps because he adopts the triadic scale developed by the German Court, Alexy
provides no normative argument in favour of his choice of scale. Rather, he opposes
three-grades to nine-grades in order to conclude that three is simpler to apply than
nine. But even if nine-stages is problematic, Alexy does not provide an argument
in favour of three rather than four or five stages. Indeed, Alexy’s choice of the triadic
scale does not prevent him from describing, elsewhere in his work, some interfer-
ences with rights as “not merely serious, [but] very serious or ... extraordinarily
serious.””

Having devised a scale, Alexy attempts to demonstrate how one attributes the
classification of light, moderate, or serious to an interference with a constitutional
right. Alexy maintains that interferences with a principle “are always concrete inter-
ferences,” which in turn means that the intensity of interference is “always a con-
crete quantity.”’”® Assigning a classification to a concrete interference is said not
to be arbitrary: reasons should be given, which include “references to facts ... and
empirical regularities ... as well as normative judgments.””

Degree of Importance of Satisfying a Competing Principle.

In contrast to a constitutional right the pedigree of which is the constitution, Alexy
maintains that a competing principle need not be found in the constitution in order
to be valid and may be related “to collective interests or to individual rights.”*°
Like the intensity of inferference with a constitutional right, the importance of
satisfying a competing principle should be measured concretely. Yet, given that
the competing principle is being promoted and not interfered with, a concrete eval-
uation of the importance of satisfying a competing principle is less obvious.
Nevertheless, Alexy maintains a concrete rather than abstract focus.* To achieve
this, the degree of importance of satisfying the competing principle should be mea-
sured according to the effect that omitting the interference with a constitutional
right would have for the competing principle. Alexy argues that the same triadic
scale can be applied for the competing principle as is applied for the constitutional

23. Ibid. at 402.

24. Alexy, “Balancing and Subsumption,” supra note 4 at 443,

25. Alexy, Theory of Constitutional Rights, supra note 5 at 413; Alexy, “Balancing and Subsumption,”
supra note 4 at 445.

26. Alexy, “Balancing and Subsumption,” supra note 4 at 445,

27. Alexy, Theory of Constitutional Rights, supra note 5 at 404 [emphasis added].

28. Alexy, “Balancing and Subsumption,” supra note 4 at 440,

29. Alexy, Theory of Constitutional Rights, supra note 5 at 106,

30. /bid. at 62, 80.

31. Ibid. at 406.
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right: the importance of satisfying the competing principle is inversely proportional
to the interference with the competing principle that would result if the constitu-
tional right was not interfered with. This, we are told, positions both the competing
principle and the constitutional right on the same scale.

Relationship between Constitutional Right and Competing Principle.

Let us suppose that the interference with a constitutional right is “serious” and the
satisfaction of a competing principle is “not important”: in such a case, the leg-
islative measure is disproportional and, thereby, unconstitutional. Conversely, if
the interference with a constitutional right is “moderate” and the satisfaction of
a competing principle is “very important,” the legislative measure is proportional
and, thereby, constitutional. These “straightforward cases” should be contrasted
with the case where the interference with a constitutional right is equal to the impor-
tance of satisfying a competing principle. In these cases, Alexy speaks of a “stale-
mate situation”: both enacting the legislative scheme and refraining from doing
so is “not disproportionate.”** The legislature is left with a “structural discretion
in balancing” insofar as both enacting and not enacting the legislative measure is
not contrary to the principle of proportionality. Alexy awards no priority to the con-
stitutional right.

Excluding cases of stalemate, one is told that the application of the principle
of proportionality results in a “conditional relation of precedence” between prin-
ciples, such that different circumstances could reverse the order of precedence
between them.” A conditional relation of precedence is expressed by the following
rule: given condition c, principle 4 has precedence over principle B.** Condition
¢ identifies the circumstances relevant to identifying the degrees of interference
with both principles and their position on the triadic scale. All subsequent cases
between the two principles will be “subsumed” within the conditional relation of
precedence if condition c is satisfied.”

Let us take two examples selected by Alexy which (he claims) demonstrate that
rational judgments about intensity of interference and degrees of importance are
possible according to the principle of proportionality. The first example takes the
Federal Constitutional Court’s decision on the constitutionality of the legislative
directive to position health warnings on tobacco products.® According to Alexy’s
reading of the judgment, given that the State did not pursue “a total ban on all
tobacco products,” the interference with “freedom of profession” is minor.*” As for
the importance of satisfying the competing principle—decreasing the “health risks
resulting from smoking”—it is very important given that the health risks are “high.”
This case, Alexy reports, “can well be described ... as ‘obvious’” according to the

32. Ibid. at 410-11.

33. Ibid. at 50-53.

34. Ibid. at 53-54, 69-70.
35. Ibid. at 53-54, 56, 107.
36. Ibid. at 402, 404-405.
37.1bid. at 402.
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principle of proportionality: a minor interference of freedom of profession is pro-
portional to a very important legislative objective of decreasing the health risks
resulting from smoking.*®

Yet, despite Alexy’s assurances, the question of the constitutionality of tobacco
product regulation is not altogether “obvious.” Alexy’s review of the case brushes
aside a number of important considerations.* For example, is the health warning
attributed to the State or to the tobacco advertisers? Is the cost for the health warn-
ing borne by the tobacco advertisers, the State, or the consumer? Does the size
of the health warning grossly diminish the advertising space on a tobacco product?
These few technical questions aim to question just how “obvious” one should con-
sider the conclusion that the interference with freedom of profession is “minor,”
even if a total ban is not pursued. Another line of (non-technical) questions would
challenge the political philosophy underlying the analysis. For example, would
a proponent of minimalist economic regulation conclude that the State imposition
of health warnings is only a minor interference with tobacco producers’ freedom
of profession?

Alexy’s second example concerns the “classic conflict between freedom of
expression and personality rights.”* The claimant, “a paraplegic reserve officer
who had successfully carried out his call-up to a military exercise,” was described
by a satirical magazine as a “born Murderer” and, in a later edition, as a “cripple.”
A lower court awarded him a considerable sum in damages. The Constitutional
Court considered that the award of damages constituted a “serious interference”
with freedom of expression given that, in Alexy’s words, the award of “damages
could reduce the future willingness of those affected to produce their magazine
as they had hitherto done.”"' The competing principle—the officer’s personality
right—was only interfered with in a “moderate, perhaps even only ... light” man-
ner in the case of being called a “born Murderer,” given that “several persons had
been described [in the magazine] as having a surname at birth in a ‘recognisably
humorous’ way, from ‘puns to silliness.””* As a result, the award of damages was
not sanctioned by the principle of proportionality in the case of the harm arising
out of being called a “born Murderer.” As for being called a “cripple,” the inter-
ference with the officer’s personality right was serious. According to Alexy, this
classification is justified “by the fact that describing a severely disabled person
as a ‘cripple’ is generally taken these days to be ‘humiliating’ and to express a
‘lack of respect.”” As a result, the award of damages was not disproportional given
that the interferences with freedom of expression and with the personality right
were both serious.

38. Ibid.

39, For a review of some of these considerations, see Grant Huscroft, “Is the defeat of health warnings
a victory for human rights? The Attorney-General and pre-legislative scrutiny for consistency
with the New Zealand Bill of Rights” (2003) 14 Pub. L. Rev. 109.

40. Alexy, Theory of Constitutional Rights, supra note 5 at 403-05.

41. Ibid. at 403.

42, Ibid.

43, Ibid. at 404 [emphasis added].
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Alexy does not identify his second example as “obvious,” and for good reason.
It is not clear why a “humiliating” name or one expressing a “lack of respect” qual-
ifies an interference with one’s personality right as “serious” rather than “mod-
erate” or “light.” Nor is it clear that the relevant evaluative criterion should be what
something is “generally taken these days” to be. In addition, Alexy does not make
clear the political philosophy underlying the evaluation of interference, though
he does acknowledge that “the judgment that the description ‘cripple’ is a serious
violation of personality makes assumptions about what it means to be a person
and have dignity.”*

*
* 3k

Alexy provides a sophisticated, though not unproblematic account of the logic of
the principle of proportionality. We now turn to explore the account provided by
Beatty; we will see that Beatty’s work on the principle of proportionality is less
structured than Alexy’s and, for this reason in part, all the more problematic.

b. David Beatty’s Ultimate Rule of Law

In The Ultimate Rule of Law, Beatty undertakes a comparative analysis of con-
stitutional rights jurisprudence in several jurisdictions. His aim is not to set out
a general theory of constitutional rights that should guide courts (a normative
claim) but rather to articulate what he considers to be the overarching approach
taken by courts with respect to constitutional rights (a descriptive claim). Though
he fails to maintain a strict divide between normative and descriptive claims,
Beatty’s principle of proportionality is said to arise out of the work of judges decid-
ing rights-claims. He purports to articulate a common methodology that courts
employ in evaluating the constitutionality of legislation (and State action more
generally).

Despite the central position that Beatty accords to the principle of proportion-
ality, he spends surprisingly little time defining it. Rather, one attempts to trace
a definition from his description of the case law, where one is told that different
jurisdictions term the principle of proportionality differently, from “reasonable-
ness” to “toleration” to “strict scrutiny,” all (he claims) without changing its mean-
ing.* Moreover, Beatty maintains that the principle is usually formulated “at the
highest level of generality that the words and structure of the constitution logically
support”; it consists of “‘rationality” (suitability), ‘necessity,” and ‘proportionality’
in the ‘strictest’ or ‘narrowest’ sense.”* Mirroring Alexy’s account of the principle
of proportionality, Beatty maintains that his account of the principle of propor-
tionality “serves as an optimizing principle that makes each constitution the best
it can possibly be.”¥

44, Ibid. at 405.

45. Beatty, supra note 3 at 163.

46. Ibid. at 163.

47. Ibid. [emphasis added, footnote to Alexy omitted].
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Beatty provides some insight into his understanding of the principle of propor-
tionality by specifying what it is not. He insists that it is not “just freewheeling bal-
ancing by another name” which, according to him, is a value-based exercise “of
totting up a list of pluses and minuses and/or ranking the intrinsic value or impor-
tance of each” competing interest.” Though Beatty does not provide a definition
of “balancing,” one can discern that it is (according to him) “subjective,” based
on “a calculation of costs and benefits,” a process of “cataloguing and quantifying
factors,” and a comparison of “incommensurables.” By emphasizing facts, Beatty’s
principle of proportionality is different (he claims) from “balancing,” though at
times he (no doubt inadvertently) uses the vocabulary of balancing to describe his
principle of proportionality.*

As explained in greater detail below, Beatty’s principle of proportionality relies
on the parties’ own evaluation of value; contrary to Alexy’s understanding, it does
not rely on an external criterion of evaluation. By proceeding this way, Beatty’s
account of proportionality reasoning (allegedly) “avoids the subjectivity and inde-
terminacy that plagues interpretation and cost/benefit calculations alike.”® Rather,
Beatty claims that interests and ideas are turned into matters of fact rather than mat-
ters of interpretation or moral principle,” though he does not defend his claim that
mere facts, without more, can yield normative conclusions. His emphasis on facts
avoids (he thinks) the difficulty with balancing matters that are “impossible to com-
pare,” though he does not explain how facts can be compared.”

Even if Beatty acknowledges that his principle of proportionality “will strike
a lot of people as counterintuitive, if not foolish and even regressive,”* he never-
theless maintains that it contains much promise for thinking about constitutional
rights. One is told that the principle of proportionality is neutral in definition, is
impartial “in all the required dimensions,” is “all about moderation and mutual
respect from beginning to end,” and is able “to resolve conflicts between majorities
and minorities in a way that is equally respectful of both.”** No doubt, Beatty makes
several claims that warrant investigation. My present objective is not to provide
a critique of Beatty’s thesis in its own right but rather to question some of the
premises that sustain his model of proportionality analysis. To this end, I challenge
Beatty’s claim that the principle of proportionality is “objective,” can be applied
“impartially,” and is “neutral.”

The principle of proportionality is objective.

By eschewing a “balancing” approach to constitutional rights, Beatty claims that
his principle of proportionality avoids struggling with the value to be assigned to

48. Ibid. at 74, 92.

49. Ibid. at 167.

50. 1bid. at 171.

51. Ibid.

52. Ibid. at 92.

53. Ibid. at 160.

54. Ibid. at 163, 162, 163, 160.
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incomparable interests. The focus is rather on the means and effects of the law: Is
it under- or over-inclusive? Are there less restrictive means available to pursue the
objective? The objective pursued by the law is not questioned in this process; rather,
the inquiry is supposedly “an empirical one of establishing whether there are better
policy alternatives than the law the government chose to enact.” By emphasizing
empirical evidence and the parties’ own understandings of the significance of the
law for them, the principle of proportionality is factual; it is therefore objective in
the sense that it does not (according to Beatty) require evaluation: the facts speak
for themselves.* Beatty is adamant that this process is possible: if a judge lets the
facts and the parties speak for themselves, the judge will “know just by looking,
just by sight” which answer is correct.”” The pragmatic focus on facts purports to
transform the evaluations of value in moral philosophy into questions of fact.” Yet,
in reading The Ultimate Rule of Law, one quickly comes to the conclusion that “facts
speak to Beatty more clearly than they [do] to [his] readers.””

The principle of proportionality can be applied impartially.

When applying the principle of proportionality, one is told that one should avoid
putting forward one’s own views and should be guided by the “words and deeds”
of the people affected.® Otherwise, one is partial and is making an evaluation of
the facts rather than proceeding by deductive reasoning. This does not, for Beatty,
reduce the role of the person applying the principle of proportionality to that of
performing a “mindless, mechanical exercise.”' The principle of proportionality
is not self-enforcing: it provides a formal framework of analysis that structures the
analysis to be performed. The person applying the principle is responsible for orga-
nizing and evaluating conflicting factual claims in a manner that “respects the inter-
ests of everyone who is before the Court.”® Should a judge remain detached from
“the substantive values” at stake in a case and look to the evidence with care, Beatty
maintains that “the right answer is usually pretty clear.”® The right answer is less
clear and mistakes occur when one allows one’s own evaluation of the significance
of a law to influence the analysis.

Beatty’s model assumes that a judge evaluates the parties’ own statements about
the importance of the effects of a law for them.* Yet, for Beatty, in some cases the
judge’s assessment should be substituted for the parties” own assessment of how
a law affects them. First, Beatty maintains that a judge should make an evaluation

55. Ibid. at 92.

56. Ibid. at 92, 172, 184.

57. Ibid. at 73.

58. Ibid. at 170.

59. Richard A. Posner, “Review Article: Constitutional Law From a Pragmatic Perspective” (2005)
55 U.T.L.J. 299 at 302-03.

60. Beatty, supra note 3 at 94, 167.

61. /bid. at 98.

62. /bid.

63. Ibid.

64. Ibid. at 184.
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of the significance of a law in lieu of the parties’ evaluation when the parties are
“too caught up in a case and so liable to exaggerate their claims” (Beatty does not
explain when parties to a dispute do not exaggerate their claim) or when the parties’
evaluation of the effects of a law is influenced by their prejudice with respect to
a certain group or issue.*” Beatty does not explain how judges can know whether
the parties are exaggerating their claim or are resting their claim on prejudice with-
out, in the first instance, breaching his condition that judges refrain from evaluating
for themselves the importance of the effect of law on each party.

Second, Beatty at times contends that “proportionality requires judges to assess
the legitimacy of whatever law or regulation or ruling is before them from the per-
spective of those who reap its greatest benefits and those who stand to lose the
most.”® Unless Beatty assumes that the parties before a judge will always be those
most affected by the law, a judge cannot focus the analysis to the parties before
the court and evaluate the law from the perspective of those most affected.
Moreover, in order to determine who is most affected by the law, the judge must
breach Beatty’s condition that the judge refrain from evaluating the importance of
the effect of a law.

Third, Beatty at times suggests that a judge should evaluate facts from the per-
spective of the “community.” When discussing the question of abortion, Beatty
maintains that judges “have no authority to second-guess how a community thinks
about the deep philosophical and spiritual meanings of life.”” The judge should
respect the value choices of the community and, one surmises, take this as a “social
fact” (and not as a “normative commitment”) in applying the principle of propor-
tionality. Beatty does not explain how a judge would apply the principle of pro-
portionality in a case where parties before a court differ markedly from the
community’s “value choices.” Moreover, Beatty appears to assume away the pos-
sibility that the members of a community are deeply divided on a given question,
like abortion. Although Beatty gives the community a role in informing the pro-
portionality analysis when it comes to the abortion debate, he dismisses “popular
opinion” and the “feelings” of “a majority of people” when it comes to the same-
sex marriage debate.®

The principle of proportionality is neutral.

Beatty maintains that judges applying the principle of proportionality can avoid
committing themselves to a given philosophy of political morality. He argues that
it matters not whether the constitutionality of a law is challenged as being contrary

65. Ibid. at 168, 114-15.

66. Ibid. at 159-60 [emphasis added].

67. Ibid. at 167.

68. Ibid. at 114-15. For a review of the debate that goes beyond “popular opinion” and “feelings,”
see Graham Gee, “‘Same-Sex Marriage in Massachusetts: Judicial Interplay between Federal
and State Courts” [2004] P. L. 252; Graham Gee & Grégoire C. N. Webber, “‘Same-Sex Marriage
in Canada: Contributions from the Courts, the Executive, and Parliament” (2005) 16 King’s
College L. J. 132; Graham Gee & Grégoire C. N. Webber, “A Confused Court: Equivocations
on Recognizing Same-Sex Marriage in South Africa” (2006) 69 Mod. L. Rev. 831.
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to liberty or equality or any other right: rights all share a “common structure and,
as a practical matter, mean exactly the same thing.”® The test of constitutionality,
irrespective of the constitutional right—in fact constitutional rights hold no “special
status” for Beatty”™—amounts to evaluating the ends, means, and effects of leg-
islation according to the principle of proportionality. One is told that this is a fact-
based inquiry that can proceed independently of political morality.

For Beatty, the “neutrality” of the principle of proportionality does not mean
that it is “value free.””* Rather, the principle of proportionality assumes that each
participant is equal to all the others; moreover, each point of view carries equal
moral weight. Though there is some ambiguity as to who counts as a participant
in Beatty’s model (is it a party before a court, the most affected parties, or the com-
munity at large?), whoever does participate is entitled “to have its position evaluated
fairly and according to the evidence that shows it in the best possible light.”” Beatty
does not defend the claim that in applying the principle of proportionality one can
avoid committing oneself to a political morality or to a conception of rights; he
asserts this without questioning whether his model is itself so committed. In par-
ticular, he does not defend the contentious assertion that the principle of propor-
tionality, as a theory of constitutional rights, prescribes “virtually anything in

moderation but nothing to excess.””
*

* %k

This summary review of the scholarship of Alexy and Beatty has sought to explore
what these scholars take to be the promise of the principle of proportionality. Their
two studies have undertaken a sustained and engaged defence of—but not a chal-
lenge to—the principle of proportionality which animates the received approach
to the limitation of rights. By no means exhaustive of the range of opinions held
by the academy, Alexy’s and Beatty’s support of proportionality reasoning with
respect to rights is in many respects illustrative, even if not comprehensive, of con-
stitutional rights scholarship and jurisprudence. The targeted criticisms of their
approach to constitutional rights reasoning outlined above have sought to challenge
their own accounts of the principle of proportionality. However, because the prin-
ciple of proportionality is espoused by other scholars and by many courts, criticisms
of a more general nature should be explored; criticisms that speak to the principle
of proportionality itself rather than to its many proponents. In short, criticisms that
challenge the cult of constitutional rights scholarship.

2. Challenging the Cult of Constitutional Rights Scholarship

Be it at the level of the European Court of Human Rights, the Federal Constitutional
Court of Germany, the British House of Lords or Privy Council, the Supreme Court

69. Beatty, supra note 3 at 116.
70. Ibid. at 171.

71. Ibid. at 172.

72. Ibid.

73. Ibid. at 176.
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of Canada, the Israeli Supreme Court, or in any number of other jurisdictions, the
principle of proportionality seems to have achieved the status of a received idea.
Indeed, rights scholarship and jurisprudence do not, for the most part, fundamentally
challenge the received approach: few question the assumptions on which it is based
or whether it should be rejected in favour of an altogether alternative approach.
As a consequence, we have come to see constitutional rights only through the prism
of proportionality and balancing and now fail to grasp the possibility that alternative
modes and methods of reasoning are even available.

Now, although the principle of proportionality is more or less unanimously
endorsed, important disagreements result when it is applied to a given limitation.
Even with this fruitful basis for investigating its structural assumptions and philo-
sophical commitments, jurisprudence and scholarship accept the soundness of pro-
portionality and balancing, devoting themselves to correcting judicial decisions
in order to reconcile better the theory and practice of balancing competing interests
and values. Despite disagreeing with Alexy on several points, I endorse without
qualification his evaluation that “[t]he phenomenon of balancing in constitutional
law leads to so many problems that [one] cannot even provide a list of them here.””*
The challenges here explored against the principle of proportionality are four-fold:
the principle of proportionality (a) attempts to depoliticize constitutional rights,
(b) runs afoul the incommensurability challenge, (c) does violence to the idea of
a constitution, and (d) denies categorical answers.

a. Depoliticizing Constitutional Rights

The principle of proportionality attempts to depoliticize rights by purporting to
turn the moral and political evaluations involved in delimiting a right into tech-
nical questions of weight and balance. Yet, the attempt to evade the political and
moral questions inherent in the process of rights reasoning is futile. Even within
a proportionality framework, identifying the interests that are to count and deter-
mining their weight cannot proceed apolitically and amorally. Arguments about
constitutional rights cannot be transformed into management and mathematical
measurement.

The assumption that the identification of interests can be divorced from political
Jjudgment either results from including all interests asserted by anyone to be relevant
or brushes aside the prior question as to who is identifying the “relevant” interests
and according to what standard or criterion. The first alternative, which—it must
be recognized—is itself a political choice, finds favour with Alexy and Beatty.
Although Alexy maintains, somewhat equivocally, that a principle may be invalid,
his definition of an invalid principle is of a principle deserving little weight.” As
a result, all principles, one gathers, qualify. Beatty, for his part, argues that each
point of view carries equal moral weight.”™

74. Alexy, “Balancing, constitutional review, and representation,” supra note 18 at 573.
75. Alexy, Theory of Constitutional Rights, supra note 5 at 61-62.
76. Beatty, supra note 3 at 172.
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The decision to include all interests makes no room for the assertion that some
interests are ill-founded or worthless or vicious or inhuman or irrelevant. It does
not allow one to deny that every interest counts, every claim should be valued, every
argument weighed; it makes no room for the assertion “your interest does not
count,” “your claim is valueless,” “your argument is weightless.” It denies that a
justified political decision can assert certain interests to be irrelevant or deserving
of no weight. Indeed, why should the view-points of those who proceed uncritically
or out of an interest for power and reward be valued equally with those who are
reflective and concerned with truth, reasonableness, and virtue? Should not these
former perspectives be rejected “for the sake of discourse (not demagoguery), truth
(not mendacious or myth-ridden propaganda), friendship (not self-seeking flattery),
and the real interests of all (including those wrongly interested in adhering to and
acting upon their immoral ‘perspectives’)”?”

The alternative is also problematic as it fails to appreciate that the identification
and formulation of the “relevant” interests can determine the outcome of the bal-
ancing or proportionality exercise. The many choices involved in making deter-
minations of interest and weight highlight the importance of identifying who
determines the interests subject to a proportionality analysis and on what grounds
these decisions are made. For example, if it is the court that identifies the relevant
interests (as both Alexy and Beatty assume), then why should the interests of the
parties before the court be privileged over the interests of others equally affected
by the outcome of the decision? Although the principle of proportionality need not
be concerned exclusively with the parties before the court, proponents of the prin-
ciple of proportionality often prefer to simplify matters and assume only two “com-
peting interests.” Few rights-claims can fairly be so reduced, as the issues involved
are often polycentric. In addition to the difficulties with this gratuitous simplifi-
cation, why should someone with legal training (like a judge)—as opposed to some-
one with a sociological, political, or other orientation—perform the proportionality
analysis?

In response to concerns of this kind, there are attempts to externalize the eval-
uation of weight by looking to “facts” (per Beatty), to “the constitution” (per
Alexy), or to what “history, tradition, and current society”” attribute to the interests.
Beatty does not seem to appreciate that facts cannot speak for themselves. Facts
carry no normative weight and yield no normative conclusion without a judge
(understood here not in the narrow sense of someone holding judicial office) to
assign them meaning by appealing to a conceptual framework. The weight to be
given to a “fact” is, in constitutional law, a matter of political judgment and not
subject to evidentiary proof. Moreover, not all relevant considerations can be
“proved”’; some questions of political morality are to be asserted and justified with-
out being evidence-based. Where legislation rests (as it usually does) on moral-
political commitments, the delimitation of rights proceeds by way of argument and
justification, not measurement.

77. John Finnis, “Natural Law and the Ethics of Discourse™ (1999) 12 Ratio Juris 354 at 357 [empha-
sis in original, footnote omitted].
78. Aleinikoff, supra note 2 at 962-63.
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Alexy looks to the constitution as a guide for identifying the relevant interests
and their weight. Yet, it is far from clear how open-ended references to “life, liberty,
and security of the person,” the “principles of fundamental justice,” and “freedom
of association” disclose a single political philosophy (or, assuming a single political
philosophy, a single reading of that philosophy). This does not deny that an inter-
preter could provide a coherent account of the political philosophy of a given con-
stitution. The point here is that an interpreter must approach the political nature
of this task with political philosophy in hand; a constitution will not speak for itself.
Much the same can be said of “history, tradition, and current society.” In short, bal-
ancing cannot be a descriptive exercise; if it is at all possible, it is inescapably a
normative undertaking.

Here, Alexy would appear to agree.” He explains that “a balancing of principles
is rational when the preferential statement to which it leads can be rationally jus-
tified.”® Unfortunately, Alexy says little more about his understanding of justifi-
cation. He directs the reader to no other part of 4 Theory of Constitutional Rights
nor to any other of his writings. Proceeding by way of justification acknowledges
that the balancing process is not self-evident and that it involves, at a minimum,
the making of judgments and choices informed by commitments to political moral-
ity, which should be supported by good reasons. In other words, proceeding by way
of justification embraces a normative rather than technical vocabulary that acknowl-
edges the necessity of providing good and sufficient reasons for the identification
of “interests” and their “weight.”

If proponents of the principle of proportionality openly maintained that a pro-
portionality analysis merely identifies the skeleton according to which an argument
should proceed,® they would avoid many of the preceding criticisms, but only to
weaken the place of the principle of proportionality in constitutional theory and
practice. If the principle of proportionality is merely a formal structure for argument,
then alternative structures are possible, and—as will be suggested in the conclu-
sion—structures that avoid the language of interest, cost, weight, and balance may
represent better a moral understanding of rights.

In sum, neither facts, nor the constitution, nor history are imbued with fixed
meaning or come tagged with a stipulated weight for balancing. Different persons
will associate different weights to interests on the basis of their moral-political
commitments. To assume a “neutral” answer is to assume a shared world-view
or political philosophy such that the contested and contingent political choices
involved in assigning value or weight to interests are not acknowledged. Unless
one is speaking only with one’s “friends” (that is, with those who share the same
world-view or political philosophy), the absence of unanimity in evaluating the
weight to be assigned to an interest, or the importance—for the constitution, tra-
dition, history, or current society—of a right is immediately apparent. To acknowl-
edge this is not to engage with moral relativism. Each one of us can appreciate

79. Alexy, Theory of Constitutional Rights, supra note 5 at 109, 405.

80. /bid. at 100-01 [footnote omitted].

81. See, e.g., Vicki C. Jackson, “Being Proportional about Proportionality” (2004) 21 Constitutional
Commentary 803 at 829-30.
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the judgments and choices that must be made in evaluating a rights-claim. Contrary
to being a technical evaluation, the question of the weight of an interest cannot
be answered without substantive evaluations and moral judgments and, thus, with-
out contest and controversy.

b. The Absence of a Common Criterion for Optimization

Proponents of the principle of proportionality rarely identify a common criterion
for evaluating the weight of an individual interest and the weight of the conflicting
community interest. Perhaps this is explained by the fact that the relevant task is
said to be optimization, not maximization. In other words, one is not directed to
identify a value that ought to be maximized and to give effect to the competing
interests in a manner that maximizes that value. Rather, one is directed to optimize
both a constitutional right and a competing principle. But according to what stan-
dards is one to measure the optimization of a constitutional right and a competing
principle? And does the identification of these standards run afoul the incommen-
surability thesis?

Incommensurability is a contested concept.® The challenge here levelled focuses
on the idea of a “common measure”; namely, that two options are incommensurable
when it is not appropriate to evaluate both options according to a common measure.
A more complete account provides:

Option 4 is commensurable with option B if and only if there is a valuation measure
of more and less, and some however complex property P that is correlative with choice
and rationally antecedent to choice and rationally determinant of choice, such that
A and B can be exhaustively compared by the said measure in respect of being more
P and less P; where an exhaustive comparison in respect of P-ness is a comparison
in respect of everything that matters about either 4 or B.®

To say that it is “not appropriate” to evaluate two options according to a common
measure is to say that applying a common measure to one or both options would
distort, transform, or misrepresent the value, importance, or quality of that option.
Stated otherwise, the measure would fail to capture adequately “everything that
matters” about the option being considered.

Appealing to what he terms “the constitutional point of view,” Alexy attempts
to avoid identifying a single measure that would fail to capture everything that mat-
ters about a constitutional right or competing principle. He claims that the impor-
tance of constitutional rights and competing principles can be evaluated in relation
to the constitution, which provides “a common point of view” and “indirectly leads
to their comparability’® He maintains that the triadic scale (light, moderate, serious)
he develops for interference with a principle provides an answer to the claim that

82. For a helpful review, see Ruth Chang, ed., Incommensurability, Incompatibility, and Practical
Reason (Cambridge, MA: Harvard University Press, 1997).

83. David Wiggins, “Incommensurability: Four Proposals” in Ruth Chang, ed., ibid. at 53 [emphasis
added].

84. Alexy, “On Balancing and Subsumption,” supra note 4 at 442,
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constitutional rights and competing principles are incommensurable. Alexy accepts
that this will not replace disagreement with respect to the outcome of balancing;
nevertheless, he argues that disagreement will be about what is correct according
to the constitutional point of view.

Alexy’s account is unconvincing. To put the point absurdly, if one were to point
to “the good life” as the relevant point of view, constitutional rights and competing
principles would not thereby become any more commensurable. In order for the
constitution to assist in rendering commensurable the different principles involved
in balancing, the constitution should provide for the triadic scale Alexy develops
or it should provide guidance for how to classify degrees of interference. Apart
from the other objections to these alternatives, it is not clear how the constitution
can assist in determining the classification of degrees of interference unless both
principles in the balancing exercise have their pedigree in the constitution. Yet,
Alexy allows for the competing principle to be either “contained in the constitution
or admitted by it as a reason for interference.”® Should it follow that because a com-
peting principle is admitted by the constitution that the constitution can therefore
settle whether an interference with that principle is light, moderate, or serious?
Alexy provides no argument in the affirmative.

In addition, given that the measure of the intensity of interference with a principle
is evaluated for each principle without comparison with the other principle, one
should not assume that a light interference with one principle is of the same measure
as a light interference with another principle. Without examining the reasoning of
the Supreme Court of Canada, let us take the question explored in Syndicat
Northcrest v. Amselem to illustrate why.* In that case, members of the Jewish faith
made a religious claim for the setting up of a “succah™ on the balcony of their
co-owned property for nine days a year. The contract regulating their use of the
co-owned property prohibited anything that would compromise aesthetic harmony.

Given the expansive definition of religious freedom provided by the Court—*the
freedom to undertake practices and harbour beliefs, having a nexus with religion,
in which an individual demonstrates he or she sincerely believes or is sincerely
undertaking”®—the setting up of a succah for the pursuit of a religious belief clearly
falls within the scope of the constitutional guarantee. Let us assume for the purposes
of this exercise that the setting up of the succah is a non-obligatory religious precept
of the Jewish faith. As a consequence, interference with this precept is, let us
assume, “light.” The competing principle pursued by the administrators of the co-
owned property is aesthetic harmony. Let us assume that, if the claimants proceed
to set up their succahs, the intensity of interference with this principle is “light,”

85. Alexy, “Constitutional Rights, Balancing, and Rationality,” supra note 11 at 138; Alexy, Theory
of Constitutional Rights, supra note 5 at 80-81.

86. Syndicat Northcrest v. Amselem. [2004] 2 S.C.R. 551.

87. The following definition is provided in the judgment: “A succah is a small enclosed temporary
hut or booth, traditionally made of wood or other materials such as fastened canvas, and open
to the heavens, in which, it has been acknowledged, Jews are commanded to ‘dwell’ temporarily
during the festival of Succot, which commences annually with nightfall on the fifteenth day of
the Jewish month of Tishrei”: ibid. at para. 5.

88. /bid. at para. 46.
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given the short period of time of the religious celebration (nine days) and the small
number of erected succahs (a few claimants). Would it follow that both “light” inter-
ferences are commensurate? Of course not. In both cases, evaluating whether the
interference is light, moderate, or serious is undertaken by comparing more or less
serious interferences with religious freedom and aesthetic harmony, respectively.
In other words, because the religious precept in play is not obligatory, the inter-
ference is light; because the duration of the interference with the aesthetic unifor-
mity of the building is only temporary, the interference is light. The measurement
of the interference in both cases is taken only from the perspective of the principle
being evaluated. As a result, even if the abstract values of aesthetics and religious
freedom were the same (a proposition here neither confirmed nor denied), it would
not follow that a light interference with one is equivalent to a light interference with
another. Given that the principle of proportionality does not seek fo maximize some
value, but rather fo optimize competing principles, no common measure is appealed
to and, thus, no comparison of the intensity of interference of one principle with
another is possible.

For full commensurability to be possible—for the costs and benefits of alter-
native options to be fully measured—it must be the case that “(1) goals are well-
defined, (2) costs can be compared by references to some definite unit of value
(for example, money), (3) benefits too can be quantified in a way that renders them
commensurable with one another, and (4) differences among the means, other than
their measurable costs, measurable benefits, and other aspects of their respective
efficiency as means, are not counted as significant.”® These conditions apply in
the technical domain, not in moral reasoning. If they did, “morally significant choice
would be unnecessary and ... impossible {given that] one option could be shown
to be the best on a single scale which, as all aggregative reasoning does, ranks
options in a single, transitive order.”® But the moral and political choices that must
be made in relation to constitutional rights reveal a surplus of valuations, not a single
metric. Following Finnis, one should say that in the absence of a measure to com-
mensurate the intensities of interference of one principle with those of another prin-
ciple, the instruction given by the principle of proportionality to balance or to weigh
“can legitimately mean no more than ‘Bear in mind, conscientiously, all the relevant
factors, and choose.””* Without an identified common measure, the principle of
proportionality cannot direct reason to an answer. It can merely assist reason in
choosing between incommensurables.

One might object to this incommensurability challenge and maintain that choices
must be commensurable: otherwise, no rational decision is possible. At least two
answers to this objection are available.

First, it does not follow that because two principles, interests, or values are
incommensurable that we cannot, or indeed do not—as the colloquial expression

89. John Finnis, “Commensuration and Public Reason” in Ruth Chang, ed., supra note 82 at 219;
John Finnis, “Natural Law and Legal Reasoning” in Robert P. George, ed., Natural Law Theory:
Contemporary Essays (Oxford: Clarendon Press, 1992) at 146.

90. Finnis, “Natural Law and Legal Reasoning,” ibid.

91. Ibid. at 145.
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suggests—“weigh” or “balance” reasons in coming to a conclusion.” Though the
language of balancing reasons (in common parlance) is similar to the language of
balancing interests (according the principle of proportionality), it is erroneous to
equate the two. The shorthand reference to “balancing reasons” for describing prac-
tical reasoning does not make the same claim to precision and conclusiveness as
does the principle of proportionality. To weigh or to balance reasons may involve
an examination of the advantages and disadvantages of available alternatives, but
this is not to devise a common scale of evaluation, to assign a value, and to weigh
in the technical sense. Rather, in holding the relevant reasons in one’s mind, one pro-
ceeds according to the reason that is, in one’s judgment, the most compelling and—in
colloquial terms-—one identifies that reason as the “weightier” one.”

If two options are incommensurable, reason cannot adjudge their relative value.
But this is not an imperfection of the reasoning process. Indeed, it is a “mere tech-
nocratic illusion”—no doubt encouraged by the cult of constitutional rights schol-
arship—*‘to suppose that a choice not guided by cost-benefit computations must
be arbitrary.”™ One should not assume that “there is a true value behind the ranking
of options, and that the ranking is a kind of technique for measuring this value”;
rather, where incommensurability obtains, there “is nothing further behind it.”*
Yet, this does not make one impotent when confronted by two incommensurable
options. Often, there are good reasons for two (or more) options but not for choosing
between them. Any one alternative can be supported by good reason even if the
choice between alternatives is not defermined by reason. Following Raz, one should
say that “[r]ational action is action for (what the agent takes to be) an undefeated
reason. It is not necessarily action for a reason which defeats all others.” In this
sense, though the choice between alternatives is sometimes said to be “irrational”
in the sense of arbitrary, it is rather more accurate to say that it is underdetermined
by reason: reason provides the parameters for making the decision but leaves to
the author of the decision a choice. Reason supports both alternatives, makes them
both rationally appealing but does not support one as better than the other; it “does
no more (and no less) than hold the ring, disqualifying countless ‘solutions’ as con-
trary to reason and wrong, but identifying none as uniquely right.””

The importance of choice is not undermined by what Finnis aptly identifies as
“a feature of the experience of choice”; namely, that “[a]ffer one has chosen, the
factors favouring the chosen option will usually seem to outweigh, overbalance, those
favouring the rejected alternative options.”” Merely because with the aid of hindsight
one reasons “backwards,” so to speak, and convinces oneself that the choice made

92. See Joseph Raz, Practical Reason and Norms, rev. ed. (Oxford: Oxford University Press, 2002).

93. See Frantz, supra note 9 at 1434-35.

94, John Finnis, Fundamentals of Ethics (Oxford: Clarendon Press, 1983) at 91; Steven Lukes,
“Comparing the Incomparable: Trade-offs and Sacrifices” in Ruth Chang, ed., supra note 82
at 186-87.

95. Joseph Raz, The Morality of Freedom (Oxford: Oxford University Press, 1988) at 327; Cass R.
Sunstein, “Incommensurability and Kinds of Valuation: Some Applications in Law” in Ruth
Chang, ed., supra note 82 at 241.

96. Raz, ibid. at 339.

97. Finnis, “Commensuration and Public Reason,” supra note 89 at 232.

98. Finnis, “Natural Law and Legal Reasoning,” supra note 89 at 145.
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was rationally determined, it does not follow that at the moment of choosing reason
was potent to select between the alternatives. Nevertheless, one may provide a good
explanation for this feature of the experience of choice: once made, the choice
between the alternative options establishes an answer for the chooser. When con-
fronted with a similar “choice” again, it becomes obvious to the chooser what alter-
native should be favoured now that an answer has been established.

A second (related) answer to the claim that the incommensurability thesis prevents
rational choices from being made is to withdraw the debate altogether from a pro-
portionality framework. The incommensurability challenge here formulated iden-
tifies as its target the widespread assumption that balancing and proportionality
proceed mathematically and technically. The challenge, of course, does not question
the availability of reason in guiding rights reasoning. Indeed, many components of
the reasoning process allow for commensurability. The following sets are all com-
mensurable and should be recognized as such: truth and untruth, attention and inat-
tention to evidence, insight and stupidity and oversight, sound and unsound reason.”
Moreover, where legislative scheme x has all the benefits of legislative scheme y
but the former interferes less with a valid interest, the two schemes are commen-
surable and reason dictates that legislative scheme x be preferred. But reason cannot
determine the choice between different schemes where there are multiple criteria
for evaluation: for example, where legislative scheme x, whilst interfering less with
a valid interest, has some but not all of the benefits of legislative scheme y.

¢. Doing Violence to the Idea of a Constitution

If one accepts that at least one of the aims of a constitution is to secure the political
legitimacy of the State, the principle of proportionality does violence to the idea
of a constitution. One of the ends of a constitutional right is to demarcate accept-
able from unacceptable State action; this demarcation may be necessary to secure
the political legitimacy of the State. Yet, if a right guaranteed by the constitution
serves as little more than as an interest to be optimized, a constitutional right pro-
vides no strict demarcation against unacceptable State action. With the principle
of proportionality, so long as the benefit to the interest promoted by legislation
outweighs the “cost” to the constitutional right, “[a]nything which the Constitution
says cannot be done can be done.”' In this sense, the constitution provides no
injunction “you shall not pass”; at best, the constitution suggests: “pass if you must,
but do so proportionally.”*” Given that for Beatty, the principle of proportionality
“makes the concept of rights almost irrelevant™ or outright “disappear”'® and that
for Alexy rights are merely “prima facie requirements,”'® the very enterprise of

99. Finnis, “Commensuration and Public Reason,” supra note 89 at 217.
100. Frantz, supra note 9 at 1445.
101. See ibid. at 1449.
102, Beatty, supra note 3 at 160, 171.
103. Alexy, Theory of Constitutional Rights, supra note 5 at 57. For a similar criticism, see Bradley
W. Miller, “Justification and Rights Limitation” in Grant Huscroft, ed., Expounding the
Constitution: Essays in Constitutional Theory (New York: Cambridge University Press, 2008).
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constitution-making could be simplified by enacting a single proposition: “The
legislature shall act in accordance with the principle of proportionality.”

There is an important moral loss if constitutional rights are conceived only by
reference to the contingent weight of the interests they promote. In the case of free
expression, and likely in the case of many other rights, “[t]he attitude toward free-
dom of speech which encourages uninhibited discussion” is liable to be lost."™ Even
if one were to suppose that the principle of proportionality protects more expression
than would a narrow but stated definition of freedom of expression, the latter
approach allows for a different attitude to develop. One may claim freedom of
expression and rely on it without concern for the possibility that the court will sub-
sequently conclude that the balance of interests favoured the absence of expression.
Under the principle of proportionality, the scope of freedom of expression may
never be clear, it may never be fully defined. Whether one has a right to expression
“cannot be known until after the event and [may] depend[]} on the unpredictable
weight which a court may someday give to ‘competing interests.”””'%

By contrast, when a right is defined, we might say that one draws a line—a
demarcation, a limitation—between acceptable and unacceptable State action. The
line may be “wavering and uncertain” at many points and any number of cases may
compel one to conclude that it has been drawn “in the wrong place and that it should
be moved”; moreover, “no matter how satisfactorily the line is drawn, borderline
cases can still arise which could arguably be placed on either side.”'” But despite
these difficulties, the mere drawing of a line posits some cases on one side, and
other cases on the other. And in so doing, certainty is achieved in what the right
guarantees.

The claim that the principle of proportionality does violence to the idea of a con-
stitution does not depend on the assumption that a constitution’s meaning is readily
discernable. Underspecified rights must undergo a process of delimitation. Yet,
the claim is that once a right is delimited, one should resist attempts by proponents
of the principle of proportionality to transform the right into a principle to be opti-
mized. Once delimited, a constitutional right may be considered to be an exclu-
sionary reason. By contrast, the principle of proportionality transforms any strict
demarcation into a permeable demarcation, resisting unacceptable State action only
insofar as it does not satisfy the principle of proportionality. The constitutional
rights’ guarantee becomes a guarantee against disproportional State action; it loses
its claim to being a guarantee against unacceptable State action, irrespective of what
the principle of proportionality might otherwise suggest.

d. Denying Categorical Answers

The principle of proportionality denies categorical answers to rights-claims. Every
answer to a claim is contingent on the optimization of the constitutional right. There
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can be no categorical assertion, for example, that the State should not torture a per-
son. That may always be the conclusion that one comes to under the principle of
proportionality, but that conclusion is always conditional on the optimization of
one’s right against being tortured in the light of the circumstances surrounding the
proposed recourse to torture. In fact, one proponent of the principle of proportion-
ality advocates not only that the State should not be prohibited from using torture
but also that, according to the principle of proportionality, there may be circum-
stances where the State should actively make use of torture.'” According to this
approach, any explicit constitutional prohibition of torture is translated from a cat-
egorical prohibition to an optimization principle. On Alexy’s account, the principle
of proportionality is too formal and makes too few substantive commitments to
resist the possibility that torture will be sanctioned, let alone slavery or the murder
of innocents. Indeed, Alexy maintains (somewhat astonishingly) that “the conviction
that there must be rights which even in the most extreme circumstances are not
outweighed ... cannot be maintained as a matter of constitutional law.”'®

Not dissimilarly, the Supreme Court of Canada refuses to conclude categorically
that the rights to life and security of the person under the Canadian Charter of
Rights and Freedoms prevent the State from extraditing individuals to a country
where they could face the threat of torture. In Suresh v. Canada,'” the Court would
not exclude “the possibility that in exceptional circumstances” it “might be jus-
tified ... as a consequence of the balancing process mandated ... [in] the Charter”
to extradite an individual in these circumstances.'® According to the principle of
proportionality, the right to torture—Ilike all constitutional rights—has no “hard
core.”"!"" It guarantees nothing categorically. Indeed, it is only by rejecting the prin-
ciple of proportionality altogether following a line of argument similar to that
adopted by the European Court of Human Rights in Chahal v. United Kingdom
that a categorical answer is possible.'? Acknowledging “the immense difficulties
faced by States in modern times in protecting their communities from terrorist
violence,” the European Court (albeit uncharacteristically) resisted appealing to
the principle of proportionality with regards to the right against torture.'* As a
result, it was not necessary for the European Court “to enter into a consideration
of the Government’s untested, but no doubt bona fide, allegations about the ...
applicant’s terrorist activities and the threat posed by him to national security.”'"
Nor was it necessary for the Court to consider that the deporting State in no way
shared any purpose of torturing, and did all it could to lessen the probability of
torture following deportation. Recourse to torture was categorically prohibited.
End of inquiry.
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3. Conclusion

With few exceptions, State constitutions and international conventions do not make
any reference to the principle of proportionality or to balancing and, notwithstanding
the formidable jurisprudence suggesting the contrary, there is nothing intrinsic to
rights that would direct one to associate the ideas of proportionality and balancing
with the process of practical reasoning.

Given that constitutional law is now firmly settled in the age of balancing, it
takes almost an act of will to step back and to appreciate that there are different
conceptions of constitutional rights reasoning. Yet, one need not look far to find
conceptions of rights reasoning that differ from the principle of proportionality.
Nozick tells us: “Individuals have rights, and there are things no person or group
may do to them (without violating their rights).”""* For Rawls: “Each person pos-
sesses an inviolability founded on justice that even the welfare of society as a whole
cannot override.”""s For Habermas: “if in cases of collision a/l reasons can assume
the character of policy arguments, then the fire wall erected in legal discourse by
a deontological understanding of legal norms and principles collapses.”"” For
Waldron: “To believe in rights is to believe that certain key interests of individuals,
in liberty and well-being, deserve special protection, and that they should not be
sacrificed for the sake of greater efficiency or prosperity or for any aggregate of
lesser interests under the heading of the public good.”""* And for Dworkin: “There
would be no point in the boast that we respect individual rights unless that involved
some sacrifice, and the sacrifice in question must be that we give up whatever
marginal benefits our country would receive from overriding these rights when they
prove inconvenient.”"® Although the theories of rights proposed by Nozick, Rawls,
Habermas, Waldron, and Dworkin all differ in important respects, none of them
explicitly or unabashedly endorses the principle of proportionality or balancing
as an inherent part of their account of rights. They do not employ the vocabulary
of “optimization” and “minimal impairment” and “justifying infringements” and
“cost-and-benefit.” Rather, rights-claims under their respective theories aspire to
something closer to exclusionary force.

By highlighting these available, different conceptions of rights and the associated
process of practical reasoning, I aim to highlight that the contemporary embrace
of the principle of proportionality should be questioned, if not also abandoned.
Constitutional rights scholarship should seek to cleanse itself of the yoke of the
contemporary cult of rights reasoning and aspire to struggle more explicitly with
the moral and political reasoning inherent to all rights. The danger of neglecting
to redirect efforts in this way is nothing short of the loss of the vocabulary of rights.
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Not only do scholars like Beatty and Alexy understand this as a consequence of
the principle of proportionality, the lexicon of “competing interests” employed by
courts everywhere, even when a right is alleged to be in play, discloses, consciously
or not, that rights are nothing worthy of special mention. Under the cult of con-
stitutional rights scholarship and jurisprudence, rights have become merely one
reason among others juggled in a process of proportionality reasoning. The result
is perhaps nothing short of a loss of rights.
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