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Indeed,as
the

E
C

H
R

has
recognized

law
s

thatare
fram

ed
in

generalterm
s

m
ay

be
better

suited
to

the
achievem

ent
of

their
objectives,

inasm
uch

as
in

fields
g

o
v

erned
by

public
policy

circum
stances

m
ay

vary
w

idely
in

tim
e

and
from

one
case

to
the

other.A
very

detailed
enactm

entw
ould

notprovide
the

required
flexibility,and

it
m

ightfurtherm
ore

obscure
its

purposes
behind

a
veilofdetailed

provisions.T
he

m
od

em
State

intervenes
today

in
fields

w
here

som
e

generality
in

the
enactm

ents
is

in
ev

i
table.T

he
substance

of
these

enactm
ents

rem
ains

nonetheless
intelligible.O

ne
m

ust
be

w
ary

of
using

the
doctrine

of
vagueness

to
prevent

or
im

pede
State

action
in

furtherance
of

valid
social

objectives,
by

requiring
the

law
to

achieve
a

degree
of

precision
to

w
hich

the
subject m

atter
does

notlend
itself.A

delicate
balance

m
ustbe

m
aintained

betw
een

societal
interests

and
individualrights.A

m
easure

of
generality

also
som

etim
es

allow
s

forgreaterrespectforfundam
entalrights,since

circum
stances

thatw
ould

not justify
the

invalidation
ofa

m
ore

precise
enactm

entm
ay

be
accom

m
o

dated
through

the
application

of a
m

ore
general

one.
W

hat
becom

es
m

ore
problem

atic
is

not
so

m
uch

general
term

s
conferring

broad
discretion,butterm

s
failing

to
give

direction
as

to
how

to
exercise

this
discretion,so

thatthis
exercise

m
ay

be
controlled,O

nce
m

ore,an
unperm

issibly
vague

law
w

illnot
provide

a
sufficientbasis

for
legaldebate;

itw
illnot give

a
sufficientindication

as
to

how
decisions

m
ust

be
reached,

such
as

factors
to

be
considered

or
determ

inative
elem

ents,
In

giving
unfettered

discretion,
it

w
ill

deprive
the

judiciary
of

m
eans

of
controlling

the
exercise

of this
discretion,,

T
he

citizen
is

entitled
to

have
the

state
abide

by
constitutional

standards
of

preci
sion

w
henever

it
enacts

legal
dispositions.

In
the

crim
inal

field,
it

m
ay

be
thought

thatthe
term

s
ofthe

legal debate
should

be
outlined

w
ith

specialcare
by

the
State,

In
m

y
opinion,

how
ever,

once
the

m
inim

al
general

standard
has

been
m

et,
any

further
argum

ents
as

to
the

precision
of the

enactm
ents

should
be

considered
atthe

“m
inim

al
im

pairm
ent”

stage
ofs,

I
analysis.

7
:1

T
he

O
ak

es
T

est

A
ppealdism

issed.

T
he

Suprem
e

C
ourt

of
C

anada’s
first

com
prehensive

treatm
ent

of
the

m
eaning

of
s

1
cam

e
in

1?
v,

O
akes,

[l9
6

]
1

SC
R

.103; 26
I3L

R
(4th)

2ô0,
O

alces
rem

ains
the

prim
ary

referent
fi>rth

is$
co

n
d

stag
of C

harter
adjudication.

R
v,O

akes
[1986]

1
SC

R
103;

26
D

L
R

(4th)
200

[Section
8

of
the

N
arcotic

C
ontrolA

ct,R
SC

1970, c,
N

-I
created

a
“rebuttable

p
re

sum
ption”

thatonce
the

factofposscitsion
ot’ n

arco
tic

had
bcen

proven, an
intention

to
traffic

w
ould

bç
h
ifx

ed
unles&

4he
accte4

stab
lish

ed
the

absence
of

such
an

intention.
In

O
nkes

the
accused

challenged
this

“reverse
onus”

provision,
arguing

that itviolated
S.11(d)ofthe

C
harter,A

fterfinding
thats.

8
did

ti
late

t.
11(d)

ofthe
C

harter,
the

C
ourt

then
w

ent
on

to
dicçttsy

w
hether

the
lim

it
could

nonetheless
he

upheld
unders.,]

D
IC

lsO
N

C
JC

(C
houinard,Lam

er,W
ilson,and

Le
Dam

JJ
concurong),,

Itis
im

por
tent to

observe
atthe

outsetthats.
1

has
tw

o
functions:first,itconstltutioivtliy

p
aran

tees
the

rights
and

freedom
s

set
out

in
the

provisions,
w

hich
follow

,
and,

second,
it

states
explicitly

the
exclusive

justificatory
criteria

(outside
ofs.

33
of

the
C

an
rtifutzon

A
ct,

1982)
againstwbicth

L
nitations

on
those

rights
and

fteedom
s

m
ust

be
m

easured,
A

ccordingly,any
s.

1
in,uiry

m
ustbe

prem
ised

on
an

understanding
thatthe

im
pugned

lim
itviolates

constitutionalrg
h
ii

and
freedom

s—
rights

and
freedom

s
w

hich
are

past
of the

suprem
e

law
ofC

anada,A
s

W
ilson

3
stated

in
Singh

a:aL
v

M
inister(fE

m
p

lo
)

m
ent and

Im
m

igration,[1985]
1

5C
R

177,tsp.
218,

17
D

L
R

(4th)
422:“Itis

im
portant

to
rem

em
ber

that
the

courts
are

conducting
this

inq,uiiy
n

lih
t

of
a

com
m

itm
ent

to
uphold

the
Ights

and
freedom

s
setoutin

the
other

sections
ofthe

C
harttr’

A
second

contextual
elem

ent
of

interpretation
of

s
1

is
provided

by
the

sord,
“free

and
dem

ocratic
societyT

ncIusuon
of

these
w

ords
as

the
final

standard
ofju

sti
fication

for
lim

its
on

rig’hts
and

freedom
s

refers
the

(o
u
rt

to
The

very
p

u
q

io
t)fo

r
w

hich
the

C
harter

w
as

originally
antrenched

in
the

C
onstitution:

tanadian
society

is
to

be
free

an4
dem

ocratic.
T

he
C

ourt
m

ust
he

gu]ded
by

the
values

and
principles

essentialto
a

free
and

dem
ocratic

society
w

hich
1believe

em
hoay,to

nam
e

huta
few

,
respect

for
the

hilierent
dignity

of
the

hum
an

person,
com

m
itm

ent
to

socialJustice
and

equality,
accom

m
odation

of
a

w
ide

variety
of

beliefs,
rew

ect
for

cultural
and

group
identity,and

faith
in

socialand
politicalinstitutions

w
hich

enhance
the

pan
ici

padon
ofindividuals

and
groups

in
society.T

he
underlyin,g

values
andprinciples

ofa
free

and
dem

ocratic
society

a
r

the
genesis

ofthe
rights

and
freedom

s
guaranteed

hy
the

C
harterand

the
ultim

ate
standard

againstw
hich

alim
iton

a
rightorfreedom

m
ust

be
show

n,despite
its

effect,to
be

reasonable
and

dem
onstrably

justified,
T

he
rights

and
freedom

s
guaranteed

by
the

C
harter

are
n

how
ever,

h
so

lu
te

It
m

ay
becom

e
necessary

to
lim

itrights
and

freedom
s

in
circum

stances
w

here
sfeir

exercise
w

ould
be

inim
ical to

t
h
j

o
f

collective
goals

fundam
ental

fin
portance.For

this
reason,

s,
I

provides
ciite

ri
ofjustificatio

jf
o
’
’
o
n

the
tights

and
freedom

s
guaranteed

by
the

C
harter.

T
hese

criteria
im

pose
a

stringent
standard

ofjustification,especially
w

hen
understood

in
term

s
ofthe

contextualconsidera
tions

discussed
above,nam

ely,the
violation

ofa
conspqtjom

ifly
g
w

g
t
c
d

sightor
freedoin

lind’the
fundam

entalprinciples
ofalign

and
dem

ocratic
society

T
h

onus
ofprovintthata

lim
iton

a
rightor

freedom
guaranteed

by
the

C
hartess,

reasonable
and

dem
onstrably

justified
in

a
free

and
dem

ocratic
society

reyts
u,pp

the
party

seeItig
to

uphold
the

lim
itation,Itis

clear
from

the
texto

ft
I

thatlim
its

on
the

rights
and

freedom
s

enum
erated

in
the

C
harter

are
exceptions

to
their

genera’!
guar

antee,T
he

presum
ption

is
thatthe

rights
and

freed’om
s

are
guaranteed

uuitess
the

paufy
invoking

s.
I

can
te

1
f

w
ithin

the
exceptionalcriteria

w
hich

juustil’y
their tesng

lim
ited,

T
his

is
further

substantiated
by

the
use

of
the

w
ord

“dem
onstrably

w
h
ih

clearly
indicates

thatthe
onus

ofjustification
is

on
the

p&
ty

s1!ft!g
t(

tfin’’
H

unt
r

v.Southam
m

c,,f
l9

4
2

SC
R

145,
11

D
L

R
(4th)

6411,

B
,

Ju
stificatio

n
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C

hapter
17

T
he

F
ram

ew
ork

of
the

C
harter

T
h

tat4
ard

of proof
under

s.
I

is
the

civil
standard,

nam
ely,

proof
by

a
p
rep

o
0

derance
of

probability.
T

he
alternative

crim
inal

standard,
proof

beyond
a

reasonable
doubt,

W
O

uld, in
m

y
view

,
be

unduly
onerous

on
the

party
seeking

to1m
ijt,

C
oncepts

such
as

“reasonableness,”
“justifiability”

and
“free

and
dem

ocratic
society”

are
sim

ply
not

am
enable

to
such

a
standard.

N
evertheless,

the
preponderance

of
robability

test
iiu

st
be

applied
rigorously.

Indeed,
the

phrase
“dem

onstrably
justified”

in
s,

I
of

the
C

harter
supports

this
conclusion.

W
ithin

the
broad

category
of

the
civil

standard
there

exist different
degrees

of
probability

depending
on

the
nature

of
the

case,
H

aving
regard

to
the

fact
that

s.
1

is
being

invoked
for

the
purpose

of
justify

in
a

violation
of

the
constitutional

rights
and

freedom
s

the
C

harter
w

as
designed

to
pro

tect,
a

very
high

degree
ofprobability

w
ill

be,
in

the
w

ords
of

L
ord

D
enning,

“com
m

ensurate
w

ith
the

occasion,”
W

h
re

evidence
is

required
in

order
to

prove
the

con
stituent

elem
ents

of
a

s
I

inquiry,
and

this
w

ilT
generally

be
the

case,
it

should
be

cogent
and

p
tttiasiv

e
and

m
ake

clear
to

the
C

ourt
the

consequences
of

im
posing

or
‘o

t
im

posing
the

lim
it.

.
.
.

A
court

w
ill

also
need

to
know

w
hat

alternative
m

easures
for

im
plem

enting
the

objective
w

ere
available

to
the

legislato’is
w

hen
they

m
ade

their
decisions.

I
should

add,
how

ever,
that

there
m

ay
be

cases
w

here
certain

elem
ents

at’
the

s.
I

analysis
are

obvious
or

selC
evident,

T
o

establish
that

a
lim

it
is

reasonable
and

dem
onstrably

justified
in

a
free

and
dem

ocratic
society,‘

o
central

criteria
m

ust
be

satisfied. F
irst,

the
b
j

9c
tiv

e
.

w
hich

the
m

easures
responsible

for
a

lim
it

on
a

C
harter

right
or

freedom
are

designed
to

serve,
m

ust
be

“of
sufficient

im
portance

t
w

a
r

y
ç
jjg

g
n

constitutionally
pro

tected
right

or
freedom

”:
R

v.
B

ig
M

D
rug

M
art

L
td.,

[19851
1

5C
R

295
at

352,
18

D
L

R
(4th)

321.
T

he
standard

m
ust

be
high

in
order

to
ensure

that
obiectives

w
hich

are
trivial

or
discordant

w
ith

the
principles

integral
to

a
free

and
dem

ocratic
society

do
not

gain
s,

I
protection.

It
is

necessary,
at

a
m

inim
um

,
that

an
objective

relate
to

concerns
w

hich
a
r

pressing
and

subsTantial in
a

free
and

dem
ocratic

society
before

it
can

be
characterized

as
sufficiently

im
portant.

S
econd,

once
a

sufficiently
significant

objective
is

recognized,
then

the
party

invoking
s.

1
m

ust
show

that
th

m
eans

chosen
are

reasonable
and

dem
onstrab1

justified.
T

his
involves

“a
fotm

o
fo

Jo
rtio

n
alA

y
test”:

R
v. B

ig
M

D
rug

M
art

L
td,

supra,
at

p.
352,

A
lthough

‘ifie
nalure

ol?the
proportionality

test
w

ill
vary

depending
on

the
circum

stances,
in

each
case

courts
w

ifi
be

required
to

balance
the

interests
of

society
w

ith
those

of
individuals

and
groups.

T
here

are,
in

m
3

view
,1hree

im
portant

com
ponents

of
a

proportionality
te

stp
irf!

the
m

easures
adopted

m
ust

be
carefully

designed
to

achieve
the

obectlve
in

question.
T

hey
m

ust
not

be
arbitrary,

unfair
or

based
on

irrational
considerations.

In
short,

they
m

ust
be

rational,,y
ç
p
e
c
te

d
to

the
objective.

S
econd,

the
m

eans,
even

if
rationally

connected
to

the
objective

in
this

first
se

se,’should
iIlW

i, ‘g
A

ittl
as

possible”
the

right or
freedom

in
question:

R
v.

B
ig

M
D

rug
M

art
L

ti,
supra,

at
p.

352.11iirds
thçre

m
ust

be
tw

een
the

effects
ofthe

m
easures

w
hich

are
responsible

for
lim

iting
the

C
hartetright

or freedom
,

and
the

objective
w

hich
has

been
identified

as
of “sufficient

im
portance.”

,
,
,
.
.
_

‘
-

W
ith

respect to
thdthird

com
ponent

itis
clear

thatthe
general

effectof
any

m
eas

ore
im

pugned
under

s.
1

w
illbe

the
infringem

entof
a

rightor
freedom

guaranteed
b)

the
C

harter:
this

is
the

reason
w

hy
resortto

1
is

necessary.T
he

tnt
u

r
into

ffectc

m
ust, ho’ever,

go
further,A

w
ide

range
at

rights
and

freedom
s

are
guaranteed

hs
ow

charter,
and

an
alm

ost
infinite

num
ber

of
factual

situations
m

ay
arise

jr
rep

ect
these.

Som
e

lim
its

on
rights

and
freedom

,’
protected

1y
the

C
harter

w
ill

be
m

ots
seriou

than
others

in
term

s
of

the
nature

of
the

n
g
h
t

os
freed

vn
ssolated,

th
cx

a
of the

‘/iolation,
and

the
degree

to
w

hich
the

m
easures

w
hich

im
pose

the
lim

it
tru

n
h

upon
the

integral
principles

of
a

free
and

dem
ocratic

societ
yen

if
an

objective
is

of
sufficient

Im
portance,

and
the

first
tw

o
elem

ents
of

the
proponi,ona1it

lest
are

satisfied,
itis

still possible
that,

because
of

the
severity

of
thqde]eterious

effects
of

a
m

easure
on

individuals
or

g
ro

u
p
s

the
m

easure
w

ill
not

he
justified

by
the

purpose
is

intended
to

serve.
‘lhe

m
ore

ev
ere

the
deleterious

effects
of

a
m

easure,
the

m
ore

im
portant the

objective
m

ust
be

if
the

m
easure

is
to

be
reasonable

and
dem

S
nsirahlv

justified
in

a
free

and
dem

ocratic
society.

[The
C

ourt
then

w
ent

on
to

a
p

p
the

above
at alysis

a
the

es
crse

onus
provis

n
found

in
s.

8
of

the
N

arcotic
C

ontrol
A

ct.
T

he
C

ourt
concluded

that
the

objective
of

protecting
society

from
the

ills
associated

w
ith

drug
trafficking

w
as

of
sufficient

im
portanceto

w
arrantoverriding

a
constitutionally

protected
right or

freedom
n

certs
a

cases
and,

m
oreover,

that
the

serio
u
sn

g
of

the
problem

w
as

to
a

large
extent

sri
evident.

T
he

federal
governm

ent
had

subm
itted

som
e

evidence
to

establish
he

seriousness
of

the
problem

of
drug

trafficking.
T

he
evidence

included
severat

g
o
v

ernm
ental

reports
on

the
problem

s
of

drug
abuse

and
an

International
P

rotocol
on

ti
e

international
trade

in
and

use
o
f

opium
that

C
anada

had
signed.

I1
o

e
v
e
i

the
C

:
concluded

that
the

m
eans

chosen
to

im
plem

ent
this

objective—
that

is,
the

revs,
‘e

onus—
failed

the
first

step
of

the
proportionality

test.
T

he
m

eans
w

ere
not

ranonall)
connected

to
the

objective
of

curbing
drug

trafficking
because

there
w

as
no

rational
connection

betw
een

possession
o
f

a
sm

all
u
an

tit
of

oar‘otics
and

an
intent

to
traIt

N
O

T
E

S
A

N
D

Q
U

L
tT

tO
t%

,t

A
ppee’

di.
m

isc
d

1.
P

ressing
and

S
ubstantial

P
u

rp
o
s.jA

you
read

the
cases

in
sot

seq
ient

clap
er.

you
w

ill
see

that
courts

j
y

find
that

a
restriction

fails
th

t
first

step
of

the
O

ust
test.R

v. B
ig

M
”D

rug
M

arT
ltd

.,
[1985],

1
S

C
R

205:
18

D
L

R
(4th)

321
(‘.shich

is
included

in
chapter

19,Freedom
of

R
eligion)

is
an

exceptional
case.

In
B

ig
M

the
S

uprem
e

(
ours

of
C

anada
fo

in
d

that
the

law
’s

puIposei
w

hich
w

as
Sc

com
pel

a
religious

pi
‘ice

(observance
of

Sunday
as

the
S

abbath),
could

not
be

considered’
pressing

and
suhst,ntial

In
the

C
ourt’s

view
,

such
a

purpose
directly

contradicted
the

d’nstitttttonai
cornm

:tm
dfl

to
religious

freedom
.

T
he

CO
urts

teem
prepared

to
regard

aim
ots

any
purposs

(I
at

is
S

a
direct

d
0

contradiction
o
f

the
right)

as
“pressing

and
substantial

‘fli
,

pref
r

Is
take

sc
i

the
insubstantial

character
o

f
a

re
s
tric

tio
n

s
purpose

at
the

i
roport:

m
ilits

s
ta

’
I

ii

O
akes

test.
W

hy
do

you
think

they
hive

taken
this

apar:
ad

,
In

B
ig

M
the

C
ourt

also
said

tb
t

in
d

ef’n
d

in
1

a
1 se

u
n

o
’

,
v
,,

no
rc

l
so

a
p

rpos
litT

er:ci
f

us
th

s is
so

o
‘1

‘
‘

pefining
L

im
itations.

Sect:
n

I



nadm
enL

A
ccording

to
the

C
ourt

P
u
rp

o
s

is
a

function
Q

f
te

inea,t
of
t
h

drpeçl
and

enacted
the

leg
ish

jn
g

tflç
lm

e,
and

nO
tof

rny
shifting

variable”
A

ny
other

view
w

ould
m

ean
that

“[Ijaw
s

assum
ed

valid
on

the
basis

of
pç

uasiye
iij

w
erfu

l
authority

coul4
b

struck
dow

g
s

invalid
o
t

only
w

ould
this

create
uncer

tainty
in

the
law

,bjtitw
ould

encourage
re1itigation

of
the

sam
e

issues
itcouJ

argued,
provide

the
courts

w
ith

a
m

eans
by

w
hich

to
arrive

at
a

result
dictated

by
othrr

than
legal

eonsiderationL
”

A
re

the
C

ourt’s
concerns

justified?
In

R
u

B
utler,

[19921
i

5C
R

452;
89

D
L

R
(4th)

449
(found

in
chapter

20,Freedom
ofE

xpression)
the

C
ourtsaid

that
the

rule
against

“hifting
purpose”

does
not

preclude
a

shift
in

the
em

phasis
oftlie

law
’s

general
purpose.

W
hen

you
read

butler,
consider

w
hether

this
distictIon

betw
een

“shifting
purpose”

and
“pegm

issible
shiftin

em
phasis”

is
w

orkable,
2.

R
ational

C
onnection

and
M

inim
alIm

pairm
ent.

W
hile

the
first

step
of

the
O

akes
test

focuses
on

the
purpose

of
the

im
pugned

law
,

the
next

tw
o

steps
consider

the
m

eans
chosen

to
advance

thatpurpose—
theireffectiveness

and
theirscope.T

he
rationalconnec.

tion
and

m
inim

al
im

pairm
ent

tests
are

closely
related.A

law
that

does
not

ratieasjly
advgnce

the
prcssing

and
substantialpurpose

fof
w

hich
it
w

çnacted
can

be
described

as
unnecessarily

restricting
the

rightorfreedom
,Sim

ilarly,a,law
thatrestricts

the
rightor

free’llom
m

ore
than

is
necessary

to
advapce

its
pressing

purpose
(thatdoes

not
m

inim
ally

im
pair

the
freedom

>
can

be
descjbed

as
in,partin

e
fc

tiç
orjxrarjougl,

W
hen

a
court

finds
thata

restriction
cannotbe

justified
under

s.
1,its

decision
is

m
ost

çfen
based

on
the

m
inim

al
im

pairm
ent

requirem
ents

n
d

occaionally
Q

U
ie

ra
n
a
l

-

connçction
test

Itis
easy

to
i

staiT
1
T

h
ese

tests
have

com
e

to
play

such
a

central
role

in
the

courts’
assessm

entof
lim

its
l3oth

tests
can

be
presented

as
value-neutral—

as
involving

a
technical

assessm
entof

legislative
m

eans.A
law

m
ay

be
struck

dow
n

by
the

court
not‘because

its
purpose

is
objectionable,but

sim
ply

because
the

m
eans

chosen
to

advance
thatpurpose

are
ineffective

or
w

illim
pair

the
protected

freedom
unnecessarily.

H
ow

ever,
itis

faf,fm
pi clear

that
these

tests
involve

nothing
m

ore
than

an
assessm

ent
of

the
effectiveness

ofm
eqas, divorced

entirely
from

any
judgm

ent
about

the
purpose

of
the

law
or

the
value

of
th

eq
’icted

activity.
h
e

rational
ttih

eclio
n

testm
ust

require
som

ething
m

ore
than

that
the

law
’s

m
eans

nofbe
w

holly
irrational in

relation
to

the
law

’s
ends—

or
w

holly
ineffective

to
achieve

those
ends.

Indeed,
it

w
ould

be
difflnull

to
attribute

to
a

law
a

purpose
that

seem
ed

unconnected
to

its
provisions.

Instead,
the

rational,connection
test

m
ust

involve
um

e
sort

of
effectiveness

threshold—
that the

law
reasonably

advances
the

pressing
and

suk
stantial.itupose

for
w

hich
it

w
an

enacted,
If

rationality
or

effectiveness
is

a
relative

judgm
ent,

then
there

w
illbe

plenty
of

space
for

other
factors,

such
as

the
im

portance
of

the
law

’s
objective

and
the

value
ofthe

restricted
activity,to

affectthe
court’s

judgm
ent

thatthe
law

is
(in)sufficiently

effective
or

rational
in

the
advancem

entofits
purpose

T
he

jntru,sigu,
of

balanciqg
seem

s
even

m
ore

difficult
to

avoid
in

the
case

of
the

m
iq[ipipainuient’tes4

itw
ill be

very
rare

thatan
alternative

m
easure

thatis
less

rigits
estrictiye

w
illadvance

Ilie
law

’s
substantial

and
com

pelling
purpose

com
pletely

or as
effectively.

A
law

w
ill

fail
the

m
inim

al
im

pairm
ent

test
w

hen
the

court
considers

that a
sm

all
or

debatable
decrease

in
the

law
’s

effectiveness
in

achieving
its

substantial
and

pressing
purpose

w
ill

significantly
reduce

its
interference

w
ith

the
protected

right.

efhdng
U

m
itat1nn*

geelloftI
?61

The
fact

that
judgm

ents
about

rational
connection

and
m

inim
al

im
pairm

en
alm

ost
ipvariably

ia,vIve
a

balancing
or trade-offbO

tw
een

com
peting

interestS
m

ay
explalti w

hy

the
final “balancing”

step
ofthe

O
ake

lestseldom
plays

m
ore

than
i

form
alrnle

m
the

c

1 analySis’
73,

The
Final

B
alancEf

In
D

agenai
i

C
anadian

B
roadcasting

C
orp.,

119941
3

SC
R

835;
120

D
L

R
(4th)

12,
L

am
er

C
JC

,
w

riting
for

five
m

em
bers

0f
the

(‘ourt,
added

a
fjnem

ent
or

clarifreariop
to

the
third

part
of

the
Q

qces
prcipurtionaliiy

test
This

last
com

ponent of
the

O
akes

test,
w

hich
is‘referred,t

as
the

e
le

tjp
q

e
ffc

ta
”
t

or
the

dispropodigpate
effqcts”

test,
requires

a
proportionality

1
tw

ccn
the

pffm
ts

of
the

a
tp

re
s

that are
responib1e

for
lim

iting
the

C
harter

rightor
freedom

, tnd
the

objective
th,at has

been
identified

as
of

“sufficient
im

portance”
T

heçagenais
refhiem

etttrcqm
rea

that in
applying

this
tq

,
courts

considerpot
only

the
oljndU

ge
ofthe

u
p

p
g

n
ed

law
hut

aiso
its

$hhm
try

effect1
T

he
rationale

for
refining

the
test

in
this

w
ay

is
set

out
in

the
follosing’eX

traC
t

&
jD

ickson
C

f stated
in

O
akes

,
“[elven

ifan
objective

is
of

sufficientim
portance,

and
the

first tw
o

elem
ents

ofthe
proportionality

testare
satisfied,

it
is

still
possible

that
because

of

the
severity

ofthe
deleterious

effects
of

a
m

easure
on

individuals
oi

groups,
tIe

m
easure

w
ill

not
be

justified
by

the
purposes

it
is

intended
to

serve’
In

m
any

instances,
toe

im
position

of
a

m
easure

w
ill

result
in

the
fu

9
or

nearly
£

,realizatio
n

of
the

legislative
objectiveS

In
these

situations,the
t[tkd,

ste
p

of
the

proportionality
test

calls
for

an
exam

ina

lion
of the

balance
thathas

been
struck

betw
een

the
objective

in
question

and
the

deletere’
ous

effects
on

constitutionliy
protected

tights
arising

from
the

m
eans

that
have

been
em

ployed
to

achieve
this

objective. A
t

other
tim

es
how

ever,
the

m
easure

at
issue,

w
hile

rationally
connected

to
an

im
portantobjective,w

ill resultin
only

the
partialachievem

entof
this

oJject,Itisuch
cases,I believe

thatthe
third

step
ofthe

second
branch

of
the

O
akec

test
requires

both
thatthe

underly
g
je

c
tiip

f
a

m
easure

and
ihe4alufaz

j?ecl
thatactually

resultfrom
its

im
plem

entation
e

p
ro

p
e
n
a
l

to
the

deleterious
effects

the
m

easure
has

on
fundam

ental
rights

and
freedom

s,A
legislative

objective
m

ay
be

pressing
sod

substantoc,

Ihe
m

eans
chosen

m
ay

be
rationally

connected
to

that
obiective,

and
less

rights
im

pairing
alternatives

m
ay

notbe
available,N

onetheless,even
it

the
im

portance
of

the
ob,itrve

ucef
(w

hen
view

ed
in

tie
abstractqptw

eighs
the

deleterious
effects

on
protected

rih
ts,itis

still
possible

that
the

actusi
4trtarr

efferta
of

the
legislL

ion
w

ill pqt he
sufficient

to
iu

stif

these
negative

eff&
ts,

In
m

y
view

,cracterizin
g

the
third

p
u

t
of

the
second

branch
ofthe

O
akea

testas
being

concerned
solely

w
ith

the
balance

betw
een

the
ohlectlve

and
the

deleterious
effects

of
a

m
easure

rests
on

too
narrow

a
conception

of
proportiqns1ily

I
believe

that
gyen

if
in

objective
is

of
sufficientim

portance,
the

first
tw

o
elem

ents
of

the
proportionality

test
ace

satisfied,
and

the
deleterious

effects
are

proportionalItt
the

okicctivm
It

Is
still

possible
that,because

of
a

lack
of

proportionality
betw

een
the

deleterious
effects

and
the

i.

effects,
a

m
easure

w
ill

notbe
reasonable

and
dem

onstrably
justified

in
a

free
an

crati’society. T
w

ould’, therefore,rephrase
the

third
partof

the
flules

t
t

m
ustbe

a
proportionality

betw
een

tle
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Dieter Grimm* PROPORTIONALITY IN CANADIAN AND

GERMAN CONSTITUTIONAL

JURISPRUDENCE

I Oakes and the German model

The Canadian Charter of Rights and Freedoms' had been in force for not
more than four years when the Supreme Court of Canada ultimately
found the answer to the question of how to interpret the limitation
clause in s. L The answer given in R. v. Oakes'' was in short: legality and
proportionality.' The first component, legality, had a clear basis in the
text of s. 1 ('prescribed by law'), whereas the second, proportionality,
appears to be a genuine interpretation of the words 'reasonable limits
[...] as can be demonstrably justified in a free and democratic society.'
In his opinion, Chief Justice Dickson offered a full conceptual framework
for the requirement of proportionality, even though most doctrinal inno-
vations develop over time until they find their ultimate shape. This frame-
work, the so-called Oakes test, has been applied by the Supreme Court for
two decades, although its components were clarified or modified later on,
and its original rigour mitigated in certain types of cases.̂  Justice
Iacobucci had an important part in this development.''

The question of whether Chief Jusdce Dickson, in writing the Oakes
opinion, was aided by foreign examples or developed the test completely
on his own appears open. It is true that some of the language in Oakes
resembles the us Supreme Court opinion in Central Hudson Gas &

* Former Justice of the Federal Constitutional Court of Germany; Professor of Law at
Humboldt University Berlin; Rector of the Wissenschaftskolleg zu Berlin, Institute
for Advanced Study.

1 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c.ll [Charter].

2 [1986] 1 S.C.R.103 [Oakes].
3 See Lorraine Weinrib, 'Canada's Charter of Rightsr. Paradigm Lost?' (2002) 6

Rev.Const.Stud. 119.
4 Ibid. See also Sujit Choudhry, 'So What Is the Real Legacy of Oakesf Two Decades of

Proportionality Analysis under the Canadian Charter's, Section 1' (2006) 34
Sup.Ct.L.Rev. (2d) 501 [Choudhry, 'Real Legacy'].

5 See, e.g., RjR MacDonatd Inc. v. Canada, [1995] 3 S.C.R. 199 at paras. 179-92; Vrimd
V. Alberta, [1998] 1 S.C.R. 493 at paras. 108 et seq.; M. v. H., [1999] 2 S.C.R. 3 at
paras. 75 et seq.; Delisle v. Canada, [1999] 2 S.C.R. 989; Figueroa v. Canada (A.G.),
[2003] 1 S.C.R. 912.
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Electric Corp. v. Public Service Commission of New York,'^ a commercial speech
case decided in 1980. But Central Hudson was not a trend-setting decision
that gained much influence outside commercial speech problems, nor is
its proportionality test as elaborated and complete as the one suggested
by Chief Justice Dickson. Although the us Supreme Court often resorts
to balancing, it has not developed a concept of proportionality,
let alone turned it into a doctrinal test comparable to the Oakes test. In
a number of recent decisions Justice Breyer has shown an interest in intro-
ducing proportionality analysis into us constitutional law,' but without
convincing the majority of his fellow justices.

There is, however, one jurisdiction that could have served as a model,
namely Germany." Here the proportionality test has been applied since
the late 1950s, whenever the Constitutional Court has had to review
laws limiting fundamental rights, or administrative and judicial decisions
applying such laws. From Germany the principle of proportionality
spread to most other European countries with a system of judicial
review, and to a number of jurisdictions outside Europe. Likewise, it is
in use in the European Court of Human Rights and in tbe European
Court of Justice. The German and Canadian proportionality tests differ
slighdy in their terminology but look more or less alike in substance.
However, a closer comparison reveals some significant differences in
how the tests are applied. Perhaps the most conspicuous difference is
that in Canada, most laws that fail to meet the test do so in the second
step, so that not much work is left for the third step to do, whereas in
Germany, the third step has become the most decisive part of the propor-
tionality test. An examination of the difference can shed some light on
the strengths and weaknesses of the two approaches.

II The development of proportionality in Cermany

The proportionality test is older than the German Constitution. It was
first developed by German administrative courts, mainly the Prussian
Oberverwaltungsgericht, in the late nineteenth century and applied to
police measures that encroached upon an individual's liberty or property
in cases where the law gave discretion to the police or regulated police

6 447 U.S. 557 (1980) [Central Hudson].
7 See, e.g., Turner Broadcasting System, v. Eederal Communication Commission, 520 U.S. 180

(1997); Nixon v. Shrink Missouri Gmiemment, 528 U.S. 377 (2000); United States
V. Playboy Entertainment Group, 529 U.S. 803 (2000); Bartnicki v. Vopper, 532 U.S. 514
(2001); Paul Gewirtz, 'Privacy and Speech' [2001] Sup.Ct.Rev. 139.

8 See generally David M. Beatty, The Ultimate Rule of Law (Oxford: Oxford University
Press, 2005) at 162 [Beatty, Ultimate Rule]; Donald P. Kommers, The Constitutional
furisprudence of the Federal Republic of Germany, 2d ed. (Durham, NC: Duke University
Press, 1997) at 46 [Kommers, Constitutional furisprudence].
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activities in a rather vague manner.'̂  Here the principle of proportionality
served as an additional constraint on police action. The action required a
lawful purpose. The means adopted by the police vis-d-vis the citizen had
to be suitable to reach the purpose of the law. If a less intrusive means to
achieve the end of a law was available, this means had to be applied. In
some cases, the courts asked, in addition, whether a proper balance
had been struck between the intrusiveness of the means and the import-
ance of the goal pursued. A failure to comply with these requirements
rendered police actions unlawful.

Under the Basic Law adopted in 1949, the Constitutional Court, which
was established in 1951, soon began to transfer this test into constitutional
law and applied it to laws limiting fundamental rights. But, in contrast to
the Canadian context, the Court in its early decisions neither explained
why the Basic Law required limitation of rights to be proportional nor
specified how the principle of proportionality operated. The principle
was introduced as if it could be taken for granted.'" The first detailed
explanation of what the principle requires and how it operates was
given in a landmark case concerning freedom of profession (art. 12)."
Here the principle of proportionality appeared as a tool that helped to
cope with some difficulties caused by the unusual language of art. 12.
In a later decision, also concerning art. 12, the test developed in the
Pharmacy Case is described as 'the result of a strict application of the
[general] principle of proportionality when the common weal requires
infringements of the freedom of profession.' The way in which the prin-
ciple operates is then explained in detail.'^

It took until 1963 for the Court, in a case concerning the right to phys-
ical integrity (art. 2(2)), to recognize the applicability of the principle in
all cases where fundamental freedoms are infringed." Another two years
passed before the Court explained where it finds the textual basis for the
principle: '[i]t follows from the principle of the rule of law [guaranteed

9 Lothar Hirschberg, Der Grundsatz der Verhdltnismafiigkeit (Gottingen: Schwarz, 1981) at
6; Barbara Remmert, Verfassungs- und verwaltungsgeschichtliche Orundlagen des
Ubermafiverbots (Heidelberg: Muller, 1995).

10 The first decision that mentions the principle of proportionality concerns an election
law of the state of North Rhine Westphalia, see BVerfGE 3, 383 at 399 (1954). In a later
case the Cotirt quotes an earlier decision to support the application of the principle of
proportionality: see BVerfGE 1, 167 at 178 (1952). However, this decision simply states
that, even in times of emergency, limitations of rights may not go further than
absolutely necessary.

11 BVerfGE 7, 377 (1958) [Pharmacy Case]. Excerpts in English translation cited to
Kommers, Constitutional Jurisprudence, supra note 8 at 274, and Norman Dorsen et al.,
eds.. Comparative Constitutionalism: Cases and Materials (St. Paul, MN: Thomson West,
2003) at 1204 [Dorsen et al. Comparative Constitutionalism].

12 BVerfGE 13, 97 at 104 (1961). The test is explained at 108.
13 BVerfGE 16, 194 at 201 (1963).
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in art. 20], even more from the very essence of fundamental rights, which
are an expression of the citizens' general claim to freedom vis-a-vis the
state and which may be limited by public power only insofar as it is absol-
utely necessary in order to protect public interests.'''' In recent years, pro-
portionality has often been called a principle of constitutional law.'"' No
elaboration of what precisely the source of proportionality is has ever
been given. Nor has the Court elaborated how this principle flows from
the rule of law or the essence of fundamental rights."* The reason for
this taciturnity may have been that in Germany, as opposed to Canada,
in the early years the Court was not aware of the prominent role propor-
tionality would play in the future. When this became apparent, the prin-
ciple had already been established, so that further reasoning seemed
unnecessary.

Without such an attempt to elaborate, the proportionality principle
seems more remote from the text of the constitution in Germany than
in Canada. What appears to be an interpretation of s. 1 of the Charter
in Canada looks like an addidonal check on limitations, which sup-
plements the textual provisions in Germany. The German Basic Law con-
tains only a few safeguards applying to any limitation of a fundamental
right, the most important ones being that every law limiting a fundamen-
tal right must be a general law (art. 19(1)) and that no limitation may
affect the very essence of the fundamental right (art. 19(2)). The Basic
Law then attaches special limitation clauses to most rights and freedoms
in the Bill of Rights. Some of these clauses content themselves with a
statement that limitations are only allowed 'by law or pursuant to law,'
without adding further constraints. This is true, for instance, for rights
as important as the right to life and physical integrity (art. 2(2)). Other
limitation clauses contain further checks on purpose, conditions, or
means of limitation. But not many laws are found to be unconstitutional
because they violate the written limitation clauses. Instead, it is the unwrit-
ten principle of proportionality that carries the main burden of funda-
mental rights protection in Germany.

This is not to say that the principle of proportionality is an illegiti-
mate invention of the Gonstitutional Gourt. Had the Gourt felt a neces-
sity to argue that proportionality flows from the Bill of Rights in the

14 BVerfGE 19, 342 at 348 (1965).
15 See, e.g.. BVerfGE 95, 48 at 58 (1996).
16 The path-breaking book is Peter Lerche, Ubermajl und Verfassungsrechl. Zur Bindung

des Gesetzgebers an die Grundsatze der Verhdltnismdjligkeit und Erforderlichkeit, 2d ed.
(Cologne: Heymanns, 1999). (The first edition of this work appeared in 1961.) See
also Bernhard Schlink, Abwdgung im Verfassungsrechl (Berlin: Duncker & Humblot,
1976) [Schlink, Abwdgung\; Klaus Stern, 'Zur Entstehung und Ableitung des
UbemiaBverbots' in Peter Badura & Rupert Scholz, eds.. Festschrift fur Peter I^erthe
(Munich: Beck, 1993) 165.
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Basic Law, it would not have encountered great difficulties. As Ghief
Jusdce Dickson did in his purposive approach in Oakes," the
Gonstitutional Gourt could have started from the enhanced importance
tbat was attributed to fundamental rigbts after the Nazi regime and
World War ii. According to art. 1, all fundamental rights are rooted
in the principle of human dignity. Unlike previous German consti-
tudons, the Basic Law places these rights above the law and endows
them with binding force for the legislature. In the Liith case, a land-
mark decision that revoludonized the understanding of fundamental
rights in Germany,'" the Gourt elevated them to the rank of highest
values of the legal system, which are not only individual rights, but
also objecdve principles. The conclusion drawn from this assumption
was that they permeate the whole legal order; they are not limited to
verdcal applicadon but also influence private law reladons and funcdon
as guidelines for the interpretadon of ordinary law. The same line of
argument could have led to the conclusion that it would be incompad-
ble with the importance attributed to individual freedom that the legis-
lature be endded to limit fundamental rights until it reaches tbe
ultimate borderline of its very essence.

Ill Different approaches: The objective

In essence, both jurisdicdons follow the same path when they apply the
propordonality test. Since the test requires a means-ends comparison,
both courts start by ascertaining the purpose of the law under review.
Only a legitimate purpose can jusdfy a limitadon of a fundamental
right. The three-step propordonality test follows. While the Canadian
Gourt requires a radonal connection between the purpose of the law
and the means employed by the legislature to achieve its objecdve in
the first step, the German Gourt asks whether the law is suitable to
reach its end. In the second step, the Ganadian Gourt asks whether,
in pursuing its end, the law minimally impairs the fundamental right,
whereas the German Gourt asks whether the law is necessary to reach
its end or whether a less intrusive means exists that will likewise reach
the end. The third step in both countries is a cost-benefit analysis,
which requires a balancing between the fundamental rights interests
and the good in whose interest the right is limited. In Germany it is

17 Supra note 2 at para. 28.
18 BVerfGE 7, 198 (1958). English translations appear in Decisions of the

Bundesverfassungsgericht, vol. 2, part I (Baden-Baden: Nomos, 1998) at 1; Kommers,
Conslilulionalfurisprudence, supra note 8 at 361 (excerpts); Vicki C.Jackson & Mark
Tushnet (eds.). Comparative Constitutionat Laiu (New York: Foundation, 1999) at 1403
(excerpts); Dorsen, Comparative Constitutionalism, supra note 11 at 824.
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mostly called 'proportionality,' in the narrower sense, but is also called
'appropriateness,' 'reasonable demand' (Zumutbarkeit), and so on."

Where do the two jurisdictions differ? The first difference appears
when the preliminary quesdon is asked: What is the objective of die law
that limits a fundamental right? While the Supreme Court of Canada
in Oakes requires an objective 'of sufficient importance to warrant
overriding a constitutionally protected right of freedom,' or a 'pressing
and substantial' concern,^" the German Constitutional Court requires a
'legitimate purpose.' By legitimate the Court understands a purpose not
prohibited by the Constitution. No addidonal element, such as a 'suffi-
cient importance' or 'pressing need,' is required. Certainty about the
purpose of the law is indispensable in carrying out the means-ends
analysis during the succeeding steps of the propordonality test. But
ascertaining the purpose is not part of the propordonality test; rather,
it serves as the test's basis and starting point. The quesdon of whether
the objecdve chosen by the legislature is important enough to jusdfy a
certain infringement of a fundamental right is, of course, crucial for
the German Court as well. But it appears at a later stage of die test,
namely in the third step, where the Court asks whether a fair balance
between compedng interests has been struck. As a result, hardly any
law fails at this preliminary step. Cases in which the legislature pursues
a constitutionally prohibited purpose {e.g., racial discrimination) are
extremely rare.

The German Court does not offer an explanation for die narrow
understanding of purpose within the framework of the propordonality
test. But one can infer two consideradons from the reasoning. First, the
Court holds that in a democracy the legislature is endded to pursue
any purpose, provided it is not excluded by the constitution. The import-
ance of the purpose is not a condition for legisladve acdon. What is
important enough to become an object of legisladon is a polidcal ques-
tion and has to be determined via the democradc process. Second,
importance is regarded as a correladonal nodon that cannot be deter-
mined in abstract terms. Hence, the quesdon of whether a goal is suffi-
ciendy important to jusdfy certain limitadons of a right can be
answered only by following the steps of the propordonality test. Raising
this quesdon in connecdon with the purpose would be regarded as a pre-
mature anticipadon of the final balance. Yet the difference seems to dis-
appear in pracdce. It is quite instrucdve to see that almost no Canadian
law fails because of an insufficient purpose. As in Germany, a law is
deemed unconsdtudonal in Canada if its purpose is incompadble with

19 Good examples of the operation of the test are, e.g., BVerfGE 81, 156 at 188 (1990);
BVerfGE 90, 145 (1994) [Cannabis case]; BVerfGE 91, 207 at 222 (1994).

20 R. V. Big M Drug Mart Lid., [1985] 1 S.G.R. 295 at 352.
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the Constitution.^' But any lawful purpose is regarded as a sufficient
purpose.

Determining the purpose of a law has not been a particularly difficult
part of applying the propordonality principle in Germany. Usually the
legislative history contains sufficient information about the purpose.
Difficulties may arise with last-minute compromises in the legislature, par-
ticularly in the Mediation Committee of the two Houses of Parliament,
when such compromises are adopted in the plenum without debate.
But the impossibility of finding out what the legislature had in mind
when it enacted a certain law is a rare exception.'•̂ ^ This is not to say
that this stage is of litde importance. The distinction between ends and
means can be quite difficult. From a broader perspective, a narrowly
defined end may appear as a means for a more abstract purpose. Yet
this will rarely affect the legitimacy of the purpose. It plays a prominent
role, however, when it comes to determining the competing values or
interests in the process of balancing in the third step.

In the first step, the difference between the two countries seems to
be merely semantic, and not many laws fail at this level.'-''' Its function
is to eliminate the small number of runaway cases. Likewise,
the second step seems to differ only in terms of terminology
between the two jurisdictions. That a particular means is 'necessary'
to reach the goal of the law indicates, in German constitutional
jurisprudence, that less intrusive means are not available, which is
simply a different formulation for 'minimal impairment.' By the same
token, in describing 'minimal impairment,' Canadian authors often
use the term 'necessary. "•'•' The information about less intrusive means
is usually provided by the party who challenges a law on this ground.
However, it is interesting to observe that in Canada most laws that are
found to be unconstitutional fail at this step. In Germany, the pro-
portion of laws failing at the second step is considerably larger than
the number of laws failing at the first step, but far smaller than in
Canada. The vast majority of laws that failed to pass the proportionality
test in Germany do so at the third step.

21 See Joel Bakan et al., eds., Canadian Constitutional IMW, 3d ed. (Toronto; Emond
Montgomery, 2003) at 759.

22 For an example see BVerfGE 9, 291 (1959). Like\vise, the problem of shifting purposes
has not arisen in Germany.

23 A nice example of an unsuitable means was a hunting law that required a gun-shooting
test for falconers; falconry is not hunting falcons with a gun but hunting other animals
with a falcon. See, BVerfGE 55, 159 (1980).

24 See, e.g., Bakan et al., Canadian Constitutional Law, supra note 21 at 760.
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IV More differences: The second step

Several factors may explain why the second step has gained less promi-
nence in Germany than in Canada. First, the importance of the law's
objecdve does not play a role at this stage. The objecdve is accepted as
lawful, and the only quesdon is whether the objective could have been
reached as effecdvely by milder means. Second, the Consdtutional
Court does not require that the means chosen by the legislature fully
reach the objective of the law. A contribudon, even a slight one, is suffi-
cient, provided that the same contribudon cannot be reached by a means
that impairs the fundamental right less. The comparison of the deleter-
ious and the salutary effects of the impugned law required by the
refined Oakes test is not made in the second step in Germany but,
rather, is reserved for the third step. Third, if the infringement consists
in a financial burden imposed on the cidzen (which is very often the
case with laws reguladng the economy and affecdng freedom of pro-
fession or property), a less intrusive means can always be found:
someone else pays, or the state allocates money from the budget.
Hence, in these cases the test does not exclude anything. The quesdon
therefore becomes one of the appropriateness of the measure, to be
decided in the third step.'-̂ ''

Moreover, the German Court has never imposed as high a burden of
proof on the government as the Canadian Supreme Court did in Oakes
when it asked for 'cogent and persuasive' evidence in connecdon with
the 'constituent elements of a s. 1 inquiry."•̂ '̂  If it is true that Oakes
created an 'enormous insdtutional dilemma' for the Court by neglecdng
the reality of policy making under conditions of uncertainty,'''' the
German Court avoided this dilemma, since it has always emphasized
that the legislature enjoys a certain degree of polidcal discredon in choos-
ing the means to reach a legisladve objecdve.^" This reflects the reality of
polidcal decision making. Usually it is not difficult to ascertain whether
there are less intrusive means; it is much more difficult, however, to
find out whether they would have the same or an equivalent effect.

This is pardcularly true when, in deciding the quesdon of whether the
means will contribute to reaching the objecdve, the answer depends on
prognosticadon. The leading case is Kalkar, which involved the risks of
atomic energy plants.̂ ^ In the absence of evidence about new atomic

25 See BVerfGE 77, 308 at 334 (1987).
26 Oakes, supra note 2 at para. 68.
27 Ghoudhry, 'Real Legacy,' supra note 4 at 503, 524.
28 See, e.g., BVerfGE 30, 250 at 263 (1971).
29 BVerfGE 49, 89 at 130 (1978). Excerpts in English translation cited to Kommers,

Constitutional furisprudence, supra note 8 at 139; Dorsen, Comparative Constitutionalism,
supra note 11 at 239.
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technology, the Court refused to substitute judicial opinions for political
ones; but it combined this deference with a constitutional duty on the leg-
islature to observe the development of this technology and, if necessary,
to amend the law. In the Codetermination Case, the Court clarified its
position.™ On the one hand, uncertainty about future developments,
even in matters of great import, cannot justify a prohibition to legislate.
On the other hand, uncertainty alone cannot justify exempting a political
realm from judicial control. The Court then developed a scale of scrutiny
that ranges from whether the legislature's prognostications are evidendy
wrong (Evidenzhontrolle) to a reasonableness test (Vertretbarkeitskontrolle) to
strict scrutiny {intensivierte inhaltliche Kontrolle), depending on the nature
of the policy area, the possibility of basing the decision on reliable facts,
and the importance of the constitutionally protected goods or interests at
stake. The Court does not hesitate to collect the facts on its own behalf if
necessary. '̂

The strictness of Oakes can perhaps be explained by Chief Justice
Dickson's assumption that the rights and freedoms guaranteed by the
Charter are not absolute, but that limits on them are 'exceptions'
and can be justified only by 'exceptional criteria.''-^ It would be difficult
to find similar language in the jurisprudence of the German Court.
From the beginning, limitations of fundamental rights were regarded
as normal, because all rights and freedoms can collide or can be
misused. Harmonization of coUiding rights and prevention of abuses
of liberty are normal tasks of the legislature. The function of consd-
tutional guarantees of rights is not to make limitadons as difficult as
possible but to require special jusdficadons for limitadons that make
them compadble with the general principles of individual autonomy
and dignity. Some later modificadons of the Oakes test seem to take
this into account.'"

30 BVerfGE 50, 290 at 331 (1979) [Codetermination Case]. Excerpts in English translation
cited to Kommers, Constitutional furisprudence, supra note 8 at 267. For equality cases
cf. BVerfGE 88, 87 at 96 (1993) [Transsexual Case].

31 See Klaus Jurgen Philippi, Tatsachenfeststellungen des Bundesverfassungsgerichts (Cologne:
Heymanns, 1971); Brun-Otto Bryde, 'Tatsachenfeststellungen und soziale Wirklichkeit
in der Rechtsprechung des Bundesverfassungsgerichts' in Peter Badura & Horst
Dreier, eds., Eestschrift 50 fahre Bundesverfassungsgericht, vol. 1 (Tubingen: Mohr
Siebeck, 2001) 533. In cases of judicial review of legislation, the Court usually invites
statements from agencies or offices such as the Statistical Bureau and from
interested or informed institutions or societal groups. Parties to a lawsuit are given
the opportunity to express their opinion on these statements. In some cases the
Court hears experts whom it selects independently from the parties to the lawsuit.

32 Oakes, supra note 2 at para. 65.
33 Compare Edwards Books and Art Ltd. v. The Queen, [1986] 2 S.C.R. 713 [Edwards Books];

Irwin Toy Ltd. v. Quebec, [1989] 1 S.C.R. 927; RfR MacDonald Inc. v. Canada (A.G.),
[1995] 3 S.C.R. 199.



392 UNIVERSITY OF TORONTO LAW JOURNAL

In Edwards Books the Canadian Court mendons for the first dme that
protecdng a 'vulnerable' or 'not . . . powerful group in society' may
jusdfy a limitadon vis-a-vis those who profit from this vulnerability. The
Court adds, however, that the legislature is not consdtudonally obliged
to furnish protecdon, 'only that it may do so if it wishes.'"* The
German Consdtudonal Court went further in this direction. Stardng in
1975, it recognized a consdtudonal duty to protect fundamental rights
not only vis-a-vis the state but also vis-d-vis threats stemming from
private pardes or societal forces.''̂  Since threats of this sort are themselves
a result of the exercise of fundamental rights, this duty can be fulfilled
only by limidng one group's rights in order to protect the rights of
another. Consequendy, a law can violate the Consdtudon not only
when it goes too far in limidng a fundamental right {Ubermafiverbot)
but also when it does too litde to protect a fundamental right
(Untermafiverbot).'"

A special case is private law legisladon. Unlike its public law counter-
part, such legisladon concerns reladonships between individuals as
opposed to the reladonship between the individual and the state. With
respect to fundamental rights, public law reladonships are asymmetrical:
only individuals have fundamental rights, whereas the state is bound by
these rights. Private law reladonships, on the other hand, are symmetri-
cal: both individuals have fundamental rights. Private law legisladon,
therefore, will often require a reconciliadon of two compedng private
interests, both of which are protected by fundamental rights. This
means that the protecdon of the endangered right can be ensured
only by a limitadon of other constitudonally protected rights. In such a
situadon, the question posed in the second step - whether or not a limit-
adon of a funciamental right went too far - cannot be answered without
asking whether the protecdon given to the endangered right was suffi-
cient. The Canadian Court apparendy solves this problem by lowering
the standards of scrudny for minimal impairment. The German Court

34 Edwards Books, ibid.
35 BVerfGE 39, 1 at 42 (1975) [Abortion I\. Excerpts in English translation appear in

Kommers, Constitutional Jurisprudence, supra note 8 at 336; Jackson & Tushnet,
Comparative Constitutional Laxu, supra note 18 at 115; Dorsen, Comparative
Constitutionalism, supra note 11 at 542. See Dieter Grimm, 'The Protective Function
of the State' in Georg Nolte, ed., European and US Constitutionalism (Gambridge;
Cambridge University Press, 2005) 137; Dieter Grimm, 'Human Rights and Judicial
Review in Germany' in David M. Beatty, ed.. Human Rights and Judicial Review
(Dordrecht: Martinus Nijhoff, 1994) 267 at 279; Beatty, Ultimate Rule, supra note 8 at
145.

36 BVerfGE 88, 203 at 254 (1993) [Abortion II]. Excerpts in English translation appear in
Kommers, Constitutional furisprudence, supra note 8 at 349; Jackson & Tushnet,
Comparative Constitutional Law, supra note 18 at 134.
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has found that here, the means-ends relation is no longer at stake; hence,
the second step furnishes no answer. The Court solves this problem in the
third step.

V A wide gap: Balancing

The most striking difference between the two jurisdictions is the high
relevance of the third step of the proportionality test in Germany and
its more residual function in Canada. Here the German Court argues
at length, whereas the Canadian Court mostly presents a 'resume of pre-
vious analysis.'" How can this difference be explained? The analysis to be
made in the third step is described differently in the two jurisdictions. As
Chief Justice Dickson put it in Oakes, the final step requires 'proportion-
ality between the effects of the measures which are responsible for limit-
ing the Charter right or freedom, and the objective which has been
identified as of "sufficient importance.'"'" In its refined form in
Dagenais, the test requires 'both that the underlying objective of a
measure and the salutary effects that actually result from its implemen-
tation be proportional to the deleterious effects the measure has on fun-
damental rights and freedoms.'™ The German Court weighs the
seriousness of the infringement against the importance and urgency of
the factors that justify it. In other words, the Court compares the loss
on the side of the infringed right if the law is upheld with the loss on
the side of the value protected by the law if the fundamental right
prevails.

This comparison differs from the assessment made in the first two
steps of the proportionality test. These steps are confined to a strict
means-ends examination. The idea is that those legislative means that
are not necessary to reach the objective of the law cannot justify a limit-
ation of fundamental rights. In the third step, the Court leaves the
means-ends analysis of the first two steps behind. Here the objects of
the comparison change and the scope of analysis broadens. The compari-
son is now between the loss for the fundamental right, on the one hand,
and the gain for the good protected by tbe law, on the other, which will
itself very often enjoy constitutional recognition. This balance is not an

37 Frank Iacobucci, 'Judicial Review by the Supreme Court of Canada under the Canadian
Charter of Rights and Freedoms: The First Ten Years' in David M. Beatty, ed.. Human Rights
and Judicial Review (Dordrecht: Martinus Nijhoff, 1994) 121.

38 Oakes, supra note 2 at para. 70.
39 Dagenais v. Canadian Broadcasting Corporation, [1994] 3 S.C.R. 835 at 887. For a similar

case in Germany see BVerfGE 35, 202 (1973) [Lebach]. Excerpts in English translation
appear in Kommers, Constitutional Jurisprudence, supra note 8 at 416; Basil S. Markesinis,
The German Law of Torts: A Comparative Introduction, 3d ed. (Oxford: Clarendon Press,
1997) at 390.
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abstract one. The Constitutional Court does not recognize a hierarchy
among the various fundamental rights. The balance, therefore, must be
concrete or, in the Canadian terminology, contextual. One question is
how deeply the right is infringed. Another question is how serious the
danger for the good protected by the law is, and how likely it is that
the danger will materialize. Furthermore, the degree to which the
impugned law will protect the good against the danger must be measured
against the degree of intrusion.

Yet this concept is by no means alien to the Canadian Court. Already
in Oakes, Chief Justice Dickson admitted that a full protection of funda-
mental rights is impossible without the third step. 'Even if an objective
is of sufficient importance, and the first two elements of the proportion-
ality test are satisfied, it is still possible that, because of the severity of the
deleterious effects of a measure on individuals or groups, the measure
will not be justified by the purposes it is intended to serve.'"" The simi-
larity to the German approach becomes even clearer in Thomson
Newspapers v. Canada (A.G.),"^ where the Court states that the third step
of the proportionality test performs a role fundamentally distinct from
the previous steps:

The focus of the first and second steps of the proportionality analysis is not the
relationship between the measures and the Charter right in question, but rather
the relationship between the ends of the legislation and the means employed. ...
The third stage of the proportionality analysis provides an opportunity to assess
... whether the benefits which accrue from the limitation are proportional to its
deleterious effects as measured by the values underlying the Charter.'''^

The explanation for this gap between the Court's reasoning and its prac-
tice must be sougbt in the fact that the elements relevant to the third step
have already been dealt with in previous stages. The importance of the
objective has generally been determined in the preliminary step, where
the Court not only ascertains the purpose of the law but asks, in addition,
whether it is sufficiendy 'pressing and substantial' to justify a limitation of
Charter rights. The effects of the infringement on the beneficiaries of the
protection are considered in connection with the existence of an infrin-
gement in the two prior steps of the test, so that not much remains to be
said when the Court reaches the third step. Consequently, the source of
unconstitutional limitations always has been found in earlier stages.

The outside observer gets the impression that the Canadian Supreme
Court avoids the third step out of fear that a court might make policy
decisions at this stage rather than legal decisions. Constitutional scholars

40 Oakes, supra note 2 at para.71.
41 [1998] 1 S.C.R. 877 [Thomson].
42 Ibid, at para. 125.
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support the Court iti this attitude."'' Yet, in practice, the Court's dealing
with the second step looks much more value laden than that of the
German Court. Take as an example the lengthy considerations of Chief
Jusdce Dickson in Keegstra, or the comments of then Justice McLachlin
in her dissenting opinion." They contain much more than what would
have been necessary in order to answer the question posed in the
second step, to wit, whether there are alternative means that would
reach the objecdve of the law as effecdvely as the means chosen by
the legislature while imposing a lesser burden on the right limited by
the law. The same is true for the kind and dimension of the danger
that the law wants to cure. It is revealing that sometimes the Court uses
the expressiori that, in view of a given danger, a law 'does not unduly
restrict' a guarantee, a kind of language that is typical of the balancing
process reserved for the third step in Germany.

If indeed the attempt to avoid policy consideradons and value judge-
ments is responsible for the reluctance to enter the third step, the
Court risks self-decepdon when all the value-oriented consideradons
have been made under the guise of a seemingly value-neutral category.
The interesdng quesdon, therefore, is whether the third step, properly
understood, really forces the Court to leave the legal realm and turn to
polidcal considerations. Fears like this do not exist only in Canada;
there are cridcs in Germany as well. Bernhard Schlink is perhaps the
most prominent one.""* He accepts balancing at the third stage, when
the Consdtudonal Court reviews acts of the executive and decisions of
lower courts, but he wants to exclude it when legisladve acts are at
stake. He argues that balancing conflicdng interests, setdng priorides,
and allocadng resources is a genuine polidcal funcdon. In his view,
courts leave the legal realm and usurp this funcdon when they do the
balancing themselves. Cridcs, however, are a small minority in
Germany, and balancing is constandy pracdsed by the judiciary.

VI Justified concerns'?

My answer to the cridcism that the third step is policy laden is twofold.
First, I am of the opinion that without the third step the propordonality
test, properly understood, would be unable to fulfil its purpose, namely,

43 See, e.g., Peter W. Hogg, 'Section 1 Revisited' (1991) lNJ.C.L. 1 at 22.
44 R. V. Keegstra, [1990] 3 S.C.R. 697.
45 Bernhard Schlink, Abwdgung, supra note 16; Bernhard Schlink, 'Der Grundsatz der

VerhaltnismaCigkeit' in Peter Badura & Horst Dreier, eds.. Festschrift 50 fahre
Bundesverfassungsgericht, vol. 2 (Tubingen: Mohr Siebeck, 2001) 445. For a recent,
slightly different warning see Frank Raue, 'Mussen Grundrechtsbeschrankungen
wirklich verhaltnismaBig sein' (2006) 131 ArchOfIR 79.
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to give full effect to fundamental rights. This is so because the impact of
an infringement of a fundamental right can be fully assessed only in the
third step. The two previous steps can only reveal the failure of a law to
reach its objecdve; they cannot evaluate the relative weight of the objec-
tive of the law, on the one hand, and the fundamental right, on the other,
in the context of the legislation under review. Take the hypothetical case
of a law that allows the police to shoot a person to death if this is the only
means of preventing a perpetrator from destroying property, f n Germany,
property is itself constitutionally guaranteed; protection of property
certainly is a lawful, even an important, purpose. Shooting a perpetrator
to death is a suitable means of preventing him from destroying property.
Since the shooting is allowed only if no other means are available, the
necessity test of the second step is also passed. If one had to stop here,
the balance between life and property could not be made. The law
would be regarded as constitutional, and life would not get tbe protection
it deserves.

Second, in my view, the danger of political decisions can be avoided by
a careful determination of wbat is put into eacb side of the scales when it
comes to balancing, ft is rarely the case that a legal measure affects a
fundamental right altogether. Usually, only a certain aspect of a right is
affected. For instance, a law may regulate not all speech but, rather, com-
mercial speech regarding certain products and in certain media. The
weight of the aspect of the right that has been regulated in relation to
the right at large must be determined carefully. The same is true for
the good in whose interest the right is restricted. Rarely is one measure
apt to give full protection to a certain good. Only certain aspects of
this good will be affected in a salutary way. The importance of these
aspects in view of the good at large must be carefully determined, as
well as tbe degree of protection that the measure will render."'̂  If this is
done accurately, the balancing process remains sufficiendy linked to
law and leaves enough room for legislative choice.

So a final question remains to be asked. Does it matter that the
Supreme Court of Canada, provided that my analysis of its jurisprudence
is correct, does less than it promises in the preliminary step of thle propor-
tionality principle, does more than it promises in the second step, and
has litde use for the third step? Does it indicate an inaccuracy when
one step of a three-step test (with one preliminary stage) consists in a
repetition of the results of the prior steps? In other words, is it sufficient
that the relevant questions are asked somewhere, or is there a legal value

46 See similarly Edmonton Joumai v. Alberta, [1989] 2 S.C.R. 1326 ('One thing seems clear
and that is that one should not balance one value at large and the conflicting value in
its context. To do so could well be to pre-judge the issue'). The German Constitutional
Court has not always avoided this danger.
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in raising them in a certain order? A definitive answer would require a
more intimate knowledge of the Court's jurisprudence than I have.
What I can conclude is that the disciplining and rationalizing effect,
which is a significant advantage of the proportionality test over a mere
test of reasonableness or a more or less free balancing, as in many us
cases, is reduced when the four stages are not clearly separated. Each
step requires a certain assessment. The next step can be taken only if
the law that is challenged has not failed on the previous step. A confusion
of the steps creates the danger that elements enter the operation in an
uncontrolled manner and render the result more arbitrary and less
predictable.



Proportionality, Balancing, and the Cult
of Constitutional Rights Scholarship
Gr6goire C. N. Webber

The "image of balance," Carl Schmitt tells us, "can be found in every aspect of
intellectual life": "a balance of trade in international economics, the European bal-
ance of power in foreign politics, the cosmic [balance] of attraction and repulsion,
the balance of the passions in the works of Malebranche and Shaftesbury, even a
balanced diet is recommended."' Today, without doubt, the image of balance per-
meates yet another aspect of intellectual life: constitutional rights. The current stage
of the history of thought in relation to constitutional rights scholarship and jurispru-
dence is engulfed by the discourse of balancing and proportionality.

To claim that constitutional law has entered the age of balancing-that it
embraces a discourse and practice of balancing-is no exaggeration Indeed, con-
stitutional law is now firmly settled in this age: for example, Canadian scholar David
Beatty maintains that proportionality is an "essential, unavoidable part of every
constitutional text" and "a universal criterion of constitutionality";3 German scholar
Robert Alexy, for his part, maintains that balancing "is ubiquitous in law ' 4 and that,
in the case of constitutional rights, balancing is unavoidable because "there is no
other rational way in which the reason for the limitation can be put in relation to
the constitutional right."5 Though not always versed in the language of constitutional
rights scholarship or jurisprudence, even parliamentarians call for "balanced" poli-
cies with regards to constitutional rights.6

Despite the pervasiveness of balancing and proportionality in constitutional rea-
soning, it is not clear that recourse to these regulative ideas is at all helpful in resolv-
ing the difficult questions involved in struggling with rights-claims. The discourse
of balancing and proportionality camouflages much of the scholar's and the court's
thinking underlying rights. Calling it "doctrinally destructive nihilism," a member
of the U.S. Supreme Court has charged that balancing is no more than "a convenient
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6. See Ronald Dworkin, Is Democracy Possible Here? Principles for a New Political Debate

(Princeton, NJ: Princeton University Press, 2006) and Ronald Dworkin, "It is absurd to calculate
human rights according to a cost-benefit analysis" The Guardian (24 May 2006).
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umbrella under which a majority that cannot agree on a genuine rationale can con-
ceal its differences."7 Indeed, the way in which the principle of proportionality gen-
erates particular conclusions is difficult to discern: concluding whether legislation
"strikes the right balance" or is "proportionate" in relation to constitutional rights
is, for the most part, asserted rather than demonstrated.

My aim in this essay is to challenge what I have called, somewhat polemically,
the cult of constitutional rights scholarship. It strikes me that we have come to see
constitutional rights only through the prism of proportionality and balancing and
now fail to grasp the possibility that alternative modes and methods of rights-rea-
soning are even available. To illustrate this, I begin by reviewing the work of two
proponents of the principle of proportionality in the hopes of coming to a better
grasp of the promise these scholars rest with this mode and method of constitutional
rights reasoning. Following that review, I undertake a criticism of proportionality
reasoning and suggest that constitutional rights scholarship and jurisprudence
should devote itself to struggling more explicitly with the difficult moral and polit-
ical questions that are inescapably part of all rights-claims.

1. Proponents of the Principle of Proportionality

The principle of proportionality has taken hold of rights scholarship and jurispru-
dence in Europe and beyond. Indeed, it is now largely assumed that rights are not
absolute, individual interests are generally opposed to or in competition with com-
munity interests, and proportionality and balancing are inherent to rights-discourse.8

Even in the United States, where it is often assumed that rights are "absolute
trumps" talk of balancing is prevalent, particularly in the jurisprudence of the First
Amendment.' Of late, two academic projects have devoted themselves to expound-
ing and defending the merits of proportionality and balancing. A review of the
scholarship of German scholar Alexy and Canadian scholar Beatty might reveal
the promise of the principle of proportionality.

This review is important, for there is much to suggest that there is no promise
at all in proportionality reasoning. The method of practical reasonableness promoted
by proportionality and balancing brings with it a vocabulary all its own, including
"interest," "value," "cost," "benefit," "weight," "sufficient," and "adequate." The
concepts of "good" (and "bad"), "right" (and "wrong"), "correct" (and "incorrect")
are absent, as is the conceptual clarity associated with this vocabulary. Though one
may speak of a correct (good or right) result when applying the principle of pro-
portionality, this judgment evaluates correctness (or goodness or rightness) in a
technical sense: has the principle of proportionality been correctly applied? The
structure of balancing and proportionality analysis itself does not struggle (or even
purport to struggle) with the moral correctness, goodness, or rightness of a claim;

7. New Jersey v. TL.O. 469 U.S. 325 (1985) at 369-71 (Brennan J.).
8. See, e.g., Evelyn Ellis, ed., The Principle of Proportionality in the Laws of Europe (Oxford: Hart,

1999).
9. See Alexander Meiklejohn, "The First Amendment is an Absolute" (1961) Supreme Court Rev.

245 and Laurent B. Frantz, "The First Amendment in the Balance" (1962) 71 Yale L. J. 1424.
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rather, its focus is on the technical weight, cost, or benefit of competing interests.
The principle of proportionality-being formal or empty-itself would appear to
make no claim to correctness in any morally significant way.

Why, then, has so much constitutional rights scholarship embraced the principle
of proportionality?

a. Robert Alexy's Theory of Constitutional Rights

Constitutional rights scholarship tends to provide that legislation may infringe a
right, but only to the extent necessary to pursue a pressing and legitimate objective.
Rights, according to this approach, should be given full effect (be optimized in
Alexy's lexicon), all things considered. Should it be the case that legislation is jus-
tified in not giving further effect to a right, then the infringement of the right is
justified taking into account all of the circumstances.

For Alexy, constitutional rights should be understood as principles and principles
should be understood as "optimization requirements."'" He contrasts this "broad
and comprehensive" account of constitutional rights with a "rule construction" of
rights." Understood as rules, constitutional rights are indistinguishable from other
legal norms: they are, no doubt, at the "highest level of a legal system" and are
of the "greatest importance," but their "structure" differs not from other legal
norms.'2 Conceived as a rule, a constitutional right is a norm that is "always either
fulfilled or not."'3 By contrast, if a constitutional right is conceived as a principle
to be optimized, its structure changes. It has "radiating effect" and becomes "ubiq-
uitous" in all areas of law.'4 Unlike rules, principles do not represent "fixed points
in the field of the factually and legally possible."'5 Whereas the application of a
rule in any given matrix is said to proceed independently of its "weight" or "back-
ground justification," the application of a principle is always primafacie and depen-
dent on all the circumstances.

On this account, to claim a constitutional right against a legislative measure is
to trigger an assessment whether the right has been sufficiently optimized. The claim
is not that a given legislative measure is altogether impermissible. The weak apriori
force of a constitutional right has a corollary: the question whether a right is engaged
is relatively easy to secure. Given that in any one case a right may be optimized only
to a minimal degree, the question of its application is less pressing; the right is merely
a premise in one's reasoning, not the conclusion of debate. The degree of optimiza-
tion will be contingent on the "weight" of the right in the circumstances, which is
determined by the principle of proportionality. 6

10. Alexy, Theory of Constitutional Rights, supra note 5 at ch. 3.
11. Robert Alexy, "Constitutional Rights, Balancing, and Rationality" (2003) 16 Ratio Juris 131

at 131-32.
12.Ibid. at 132.
13. Alexy, Theory of Constitutional Rights, supra note 5 at 48.
14. Ibid. at 7, 352,417.
15. Ibid. at 48 [emphasis omitted].
16. Ibid. at 50; and Alexy, "Balancing and Subsumption," supra note 4 at 435-36.
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The principle of proportionality, according to Alexy, consists of three sub-prin-
ciples: suitability, necessity, and proportionality in the strict sense. 7 These three sub-
principles, like the principle of proportionality that they constitute, are expressions
of the idea of optimization. 8 A legislative measure will not be suitable if it interferes
with a constitutional right unless it promotes another principle. A legislative measure
will not be necessary if, assuming two legislative measures are equally suitable, the
measure which interferes least is not adopted." Alexy terms the third sub-principle-
proportionality in the strict sense-the "Law of Balancing" and defines it as follows:
"[t]he greater the degree of non-satisfaction of, or detriment to, one principle, the
greater must be the importance of satisfying the other."2

Alexy proposes three stages for evaluating balancing: the first establishes the
degree of interference with the first principle (the "constitutional right"); the second
establishes the importance of satisfying a competing principle (the "competing prin-
ciple"); and the third determines whether the importance of satisfying the competing
principle justifies the interference with the constitutional right.2' In short, inter-
ference with a constitutional right by legislative measures that pursue the satisfaction
of a competing principle will be justified only by virtue of the importance of sat-
isfying the competing principle. Alexy accepts that his structure provides little guid-
ance unless it is possible to make rational judgments about the intensity of
interference, degrees of importance, and their relationship to each other.

Intensity of Interference with a Constitutional Right.

For Alexy, the relevant inquiry focuses not on the "abstract weight" of principles;
rather, it focuses on the intensity of interference with a constitutional right in a fac-
tual and legal matrix. That said, Alexy does not discuss at any length how to incor-
porate the abstract weight of principles into his Law of Balancing, given that he
assumes, for his discussion, that the abstract weight of principles is equal.22 Without
a normative argument for measuring the abstract weight of principles and for their
comparison, the model developed by Alexy provides little assistance if the abstract
weights of principles are not equal. We are told only that abstract weights ought
to be factored with concrete weights. While this directive may, from a structural
standpoint, be subject to no objection, it provides little assistance to guide practical
reasoning. For this reason, let us proceed (as does Alexy) on the assumption that
abstract weights are equal.

Alexy argues that it is possible to devise a scale for different intensities of con-
crete interference and rationally to assign a position on this scale. Following the
German Federal Constitutional Court, he favours a "triadic" model: light, moderate,

17. Alexy, Theory of Constitutional Rights, supra note 5 at 66.
18. Robert Alexy, "Balancing, constitutional review, and representation" (2005) 3 Int'l J. Con. L.

572 at 572-73.
19. Alexy, Theory of Constitutional Rights, supra note 5 at 68-69.
20. Ibid. at 102 (footnote omitted).
21. Ibid. at 401.
22. Ibid. at 408, n. 64.
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and serious interference. 3 Even with this division, we are told that in some cases
it will seem impossible to "distinguish light and serious."2 These difficulties will
only multiply, Alexy tells us, if a triadic model is replaced with a "nine-stage dou-
ble-triadic model," where distinctions become "incomprehensible" and "exceed[]
our power of understanding."25 Because classifications must be understandable if
they are to be justified, the number of "intensities" should be circumscribed.26

Perhaps because he adopts the triadic scale developed by the German Court, Alexy
provides no normative argument in favour of his choice of scale. Rather, he opposes
three-grades to nine-grades in order to conclude that three is simpler to apply than
nine. But even if nine-stages is problematic, Alexy does not provide an argument
in favour of three rather than four or five stages. Indeed, Alexy's choice of the triadic
scale does not prevent him from describing, elsewhere in his work, some interfer-
ences with rights as "not merely serious, [but] very serious or ... extraordinarily
serious.""

Having devised a scale, Alexy attempts to demonstrate how one attributes the
classification of light, moderate, or serious to an interference with a constitutional
right. Alexy maintains that interferences with a principle "are always concrete inter-
ferences," which in turn means that the intensity of interference is "always a con-
crete quantity."28 Assigning a classification to a concrete interference is said not
to be arbitrary: reasons should be given, which include "references to facts ... and
empirical regularities ... as well as normative judgments."29

Degree of Importance of Satisfying a Competing Principle.

In contrast to a constitutional right the pedigree of which is the constitution, Alexy
maintains that a competing principle need not be found in the constitution in order
to be valid and may be related "to collective interests or to individual rights." 0

Like the intensity of interference with a constitutional right, the importance of
satisfying a competing principle should be measured concretely. Yet, given that
the competing principle is being promoted and not interfered with, a concrete eval-
uation of the importance of satisfying a competing principle is less obvious.
Nevertheless, Alexy maintains a concrete rather than abstract focus.3 To achieve
this, the degree of importance of satisfying the competing principle should be mea-
sured according to the effect that omitting the interference with a constitutional
right would have for the competing principle. Alexy argues that the same triadic
scale can be applied for the competing principle as is applied for the constitutional

23. Ibid. at 402.
24. Alexy, "Balancing and Subsumption," supra note 4 at 443.
25. Alexy, Theory of Constitutional Rights, supra note 5 at 413; Alexy, "Balancing and Subsumption,"

supra note 4 at 445.
26. Alexy, "Balancing and Subsumption," supra note 4 at 445.
27. Alexy, Theory of Constitutional Rights, supra note 5 at 404 [emphasis added].
28. Alexy, "Balancing and Subsumption," supra note 4 at 440.
29. Alexy, Theory of Constitutional Rights, supra note 5 at 106.
30. Ibid. at 62, 80.
31. Ibid. at 406.
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right: the importance of satisfying the competing principle is inversely proportional
to the interference with the competing principle that would result if the constitu-
tional right was not interfered with. This, we are told, positions both the competing
principle and the constitutional right on the same scale.

Relationship between Constitutional Right and Competing Principle.

Let us suppose that the interference with a constitutional right is "serious" and the
satisfaction of a competing principle is "not important": in such a case, the leg-
islative measure is disproportional and, thereby, unconstitutional. Conversely, if
the interference with a constitutional right is "moderate" and the satisfaction of
a competing principle is "very important" the legislative measure is proportional
and, thereby, constitutional. These "straightforward cases" should be contrasted
with the case where the interference with a constitutional right is equal to the impor-
tance of satisfying a competing principle. In these cases, Alexy speaks of a "stale-
mate situation": both enacting the legislative scheme and refraining from doing
so is "not disproportionate."32 The legislature is left with a "structural discretion
in balancing" insofar as both enacting and not enacting the legislative measure is
not contrary to the principle of proportionality. Alexy awards no priority to the con-
stitutional right.

Excluding cases of stalemate, one is told that the application of the principle
of proportionality results in a "conditional relation of precedence" between prin-
ciples, such that different circumstances could reverse the order of precedence
between them.33 A conditional relation of precedence is expressed by the following
rule: given condition c, principle A has precedence over principle B.3" Condition
c identifies the circumstances relevant to identifying the degrees of interference
with both principles and their position on the triadic scale. All subsequent cases
between the two principles will be "subsumed" within the conditional relation of
precedence if condition c is satisfied.35

Let us take two examples selected by Alexy which (he claims) demonstrate that
rational judgments about intensity of interference and degrees of importance are
possible according to the principle of proportionality. The first example takes the
Federal Constitutional Court's decision on the constitutionality of the legislative
directive to position health warnings on tobacco products.36 According to Alexy's
reading of the judgment, given that the State did not pursue "a total ban on all
tobacco products," the interference with "freedom of profession" is minor.33 As for
the importance of satisfying the competing principle--decreasing the "health risks
resulting from smoking"--it is very important given that the health risks are "high."
This case, Alexy reports, "can well be described ... as 'obvious' according to the

32.Ibid. at 410-11.
33. Ibid. at 50-53.
34. Ibid. at 53-54, 69-70.
35. Ibid. at 53-54, 56, 107.
36. Ibid. at 402, 404-405.
37. Ibid. at 402.
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principle of proportionality: a minor interference of freedom of profession is pro-
portional to a very important legislative objective of decreasing the health risks
resulting from smoking.38

Yet, despite Alexy's assurances, the question of the constitutionality of tobacco
product regulation is not altogether "obvious." Alexy's review of the case brushes
aside a number of important considerations.39 For example, is the health warning
attributed to the State or to the tobacco advertisers? Is the cost for the health warn-
ing borne by the tobacco advertisers, the State, or the consumer? Does the size
of the health warning grossly diminish the advertising space on a tobacco product?
These few technical questions aim to question just how "obvious" one should con-
sider the conclusion that the interference with freedom of profession is "minor,"
even if a total ban is not pursued. Another line of (non-technical) questions would
challenge the political philosophy underlying the analysis. For example, would
a proponent of minimalist economic regulation conclude that the State imposition
of health warnings is only a minor interference with tobacco producers' freedom
of profession?

Alexy's second example concerns the "classic conflict between freedom of
expression and personality rights."40 The claimant, "a paraplegic reserve officer
who had successfully carried out his call-up to a military exercise," was described
by a satirical magazine as a "born Murderer" and, in a later edition, as a "cripple."
A lower court awarded him a considerable sum in damages. The Constitutional
Court considered that the award of damages constituted a "serious interference"
with freedom of expression given that, in Alexy's words, the award of "damages
could reduce the future willingness of those affected to produce their magazine
as they had hitherto done."'" The competing principle-the officer's personality
right-was only interfered with in a "moderate, perhaps even only ... light" man-
ner in the case of being called a "born Murderer," given that "several persons had
been described [in the magazine] as having a surname at birth in a 'recognisably
humorous' way, from 'puns to silliness."'42 As a result, the award of damages was
not sanctioned by the principle of proportionality in the case of the harm arising
out of being called a "born Murderer." As for being called a "cripple," the inter-
ference with the officer's personality right was serious. According to Alexy, this
classification is justified "by the fact that describing a severely disabled person
as a 'cripple' is generally taken these days to be 'humiliating' and to express a
'lack of respect."'43 As a result, the award of damages was not disproportional given
that the interferences with freedom of expression and with the personality right
were both serious.

38. Ibid.
39. For a review of some of these considerations, see Grant Huscroft, "Is the defeat of health warnings

a victory for human rights? The Attorney-General and pre-legislative scrutiny for consistency
with the New Zealand Bill of Rights" (2003) 14 Pub. L. Rev. 109.

40. Alexy, Theory of Constitutional Rights, supra note 5 at 403-05.
41. Ibid. at 403.
42. Ibid.
43. Ibid. at 404 [emphasis added].
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Alexy does not identify his second example as "obvious," and for good reason.
It is not clear why a "humiliating" name or one expressing a "lack of respect" qual-
ifies an interference with one's personality right as "serious" rather than "mod-
erate" or "light." Nor is it clear that the relevant evaluative criterion should be what
something is "generally taken these days" to be. In addition, Alexy does not make
clear the political philosophy underlying the evaluation of interference, though
he does acknowledge that "the judgment that the description 'cripple' is a serious
violation of personality makes assumptions about what it means to be a person
and have dignity.""

*g *

Alexy provides a sophisticated, though not unproblematic account of the logic of
the principle of proportionality. We now turn to explore the account provided by
Beatty; we will see that Beatty's work on the principle of proportionality is less
structured than Alexy's and, for this reason in part, all the more problematic.

b. David Beatty's Ultimate Rule of Law

In The Ultimate Rule of Law, Beatty undertakes a comparative analysis of con-
stitutional rights jurisprudence in several jurisdictions. His aim is not to set out
a general theory of constitutional rights that should guide courts (a normative
claim) but rather to articulate what he considers to be the overarching approach
taken by courts with respect to constitutional rights (a descriptive claim). Though
he fails to maintain a strict divide between normative and descriptive claims,
Beatty's principle of proportionality is said to arise out of the work ofjudges decid-
ing rights-claims. He purports to articulate a common methodology that courts
employ in evaluating the constitutionality of legislation (and State action more
generally).

Despite the central position that Beatty accords to the principle of proportion-
ality, he spends surprisingly little time defining it. Rather, one attempts to trace
a definition from his description of the case law, where one is told that different
jurisdictions term the principle of proportionality differently, from "reasonable-
ness" to "toleration" to "strict scrutiny," all (he claims) without changing its mean-
ing.45 Moreover, Beatty maintains that the principle is usually formulated "at the
highest level of generality that the words and structure of the constitution logically
support"; it consists of 'rationality" (suitability), 'necessity,' and 'proportionality'
in the 'strictest' or 'narrowest' sense." Mirroring Alexy's account of the principle
of proportionality, Beatty maintains that his account of the principle of propor-
tionality "serves as an optimizing principle that makes each constitution the best
it can possibly be. '47

44. Ibid. at 405.
45. Beatty, supra note 3 at 163.
46. Ibid. at 163.
47. Ibid. [emphasis added, footnote to Alexy omitted].
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Beatty provides some insight into his understanding of the principle of propor-
tionality by specifying what it is not. He insists that it is not "just freewheeling bal-
ancing by another name" which, according to him, is a value-based exercise "of
totting up a list of pluses and minuses and/or ranking the intrinsic value or impor-
tance of each" competing interest." Though Beatty does not provide a definition
of "balancing," one can discern that it is (according to him) "subjective," based
on "a calculation of costs and benefits," a process of "cataloguing and quantifying
factors," and a comparison of "incommensurables." By emphasizing facts, Beatty's
principle of proportionality is different (he claims) from "balancing," though at
times he (no doubt inadvertently) uses the vocabulary of balancing to describe his
principle of proportionality.49

As explained in greater detail below, Beatty's principle of proportionality relies
on the parties' own evaluation of value; contrary to Alexy's understanding, it does
not rely on an external criterion of evaluation. By proceeding this way, Beatty's
account of proportionality reasoning (allegedly) "avoids the subjectivity and inde-
terminacy that plagues interpretation and cost/benefit calculations alike."'5 Rather,
Beatty claims that interests and ideas are turned into matters offact rather than mat-
ters of interpretation or moral principle," though he does not defend his claim that
mere facts, without more, can yield normative conclusions. His emphasis on facts
avoids (he thinks) the difficulty with balancing matters that are "impossible to com-
pare," though he does not explain how facts can be compared. 2

Even if Beatty acknowledges that his principle of proportionality "will strike
a lot of people as counterintuitive, if not foolish and even regressive," 3 he never-
theless maintains that it contains much promise for thinking about constitutional
rights. One is told that the principle of proportionality is neutral in definition, is
impartial "in all the required dimensions" is "all about moderation and mutual
respect from beginning to end," and is able "to resolve conflicts between majorities
and minorities in a way that is equally respectful of both.'"' 4 No doubt, Beatty makes
several claims that warrant investigation. My present objective is not to provide
a critique of Beatty's thesis in its own right but rather to question some of the
premises that sustain his model of proportionality analysis. To this end, I challenge
Beatty's claim that the principle of proportionality is "objective," can be applied
"impartially," and is "neutral."

The principle ofproportionality is objective.

By eschewing a "balancing" approach to constitutional rights, Beatty claims that
his principle of proportionality avoids struggling with the value to be assigned to

48. Ibid. at 74, 92.
49. Ibid. at 167.
50. Ibid. at 171.
51. Ibid.
52. Ibid. at 92.
53.Ibid. at 160.
54. Ibid. at 163, 162, 163, 160.
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incomparable interests. The focus is rather on the means and effects of the law: Is
it under- or over-inclusive? Are there less restrictive means available to pursue the
objective? The objective pursued by the law is not questioned in this process; rather,
the inquiry is supposedly "an empirical one of establishing whether there are better
policy alternatives than the law the government chose to enact."55 By emphasizing
empirical evidence and the parties' own understandings of the significance of the
law for them, the principle of proportionality is factual; it is therefore objective in
the sense that it does not (according to Beatty) require evaluation: the facts speak
for themselves. 6 Beatty is adamant that this process is possible: if a judge lets the
facts and the parties speak for themselves, the judge will "know just by looking,
just by sight" which answer is correct." The pragmatic focus on facts purports to
transform the evaluations of value in moral philosophy into questions of fact. 8 Yet,
in reading The Ultimate Rule of Law, one quickly comes to the conclusion that "facts
speak to Beatty more clearly than they [do] to [his] readers."59

The principle ofproportionality can be applied impartially.

When applying the principle of proportionality, one is told that one should avoid
putting forward one's own views and should be guided by the "words and deeds"
of the people affected.6" Otherwise, one is partial and is making an evaluation of
the facts rather than proceeding by deductive reasoning. This does not, for Beatty,
reduce the role of the person applying the principle of proportionality to that of
performing a "mindless, mechanical exercise."6 The principle of proportionality
is not self-enforcing: it provides a formal framework of analysis that structures the
analysis to be performed. The person applying the principle is responsible for orga-
nizing and evaluating conflicting factual claims in a manner that "respects the inter-
ests of everyone who is before the Court."'62 Should a judge remain detached from
"the substantive values" at stake in a case and look to the evidence with care, Beatty
maintains that "the right answer is usually pretty clear."63 The right answer is less
clear and mistakes occur when one allows one's own evaluation of the significance
of a law to influence the analysis.

Beatty's model assumes that a judge evaluates the parties' own statements about
the importance of the effects of a law for them.' Yet, for Beatty, in some cases the
judge's assessment should be substituted for the parties' own assessment of how
a law affects them. First, Beatty maintains that a judge should make an evaluation

55. Ibid. at 92.
56. Ibid. at 92, 172, 184.
57. Ibid. at 73.
58. Ibid. at 170.
59. Richard A. Posner, "Review Article: Constitutional Law From a Pragmatic Perspective" (2005)

55 U.T.L.J. 299 at 302-03.
60. Beatty, supra note 3 at 94, 167.
61. Ibid. at 98.
62. Ibid.
63. Ibid.
64. Ibid. at 184.

HeinOnline  -- 23 Can. J. L. & Jurisprudence 188 2010



Rights, Proportionality, Balancing

of the significance of a law in lieu of the parties' evaluation when the parties are
"too caught up in a case and so liable to exaggerate their claims" (Beatty does not
explain when parties to a dispute do not exaggerate their claim) or when the parties'
evaluation of the effects of a law is influenced by their prejudice with respect to
a certain group or issue.65 Beatty does not explain how judges can know whether
the parties are exaggerating their claim or are resting their claim on prejudice with-
out, in the first instance, breaching his condition that judges refrain from evaluating
for themselves the importance of the effect of law on each party.

Second, Beatty at times contends that "proportionality requires judges to assess
the legitimacy of whatever law or regulation or ruling is before them from the per-
spective of those who reap its greatest benefits and those who stand to lose the
most."' Unless Beatty assumes that the parties before a judge will always be those
most affected by the law, a judge cannot focus the analysis to the parties before
the court and evaluate the law from the perspective of those most affected.
Moreover, in order to determine who is most affected by the law, the judge must
breach Beatty's condition that the judge refrain from evaluating the importance of
the effect of a law.

Third, Beatty at times suggests that a judge should evaluate facts from the per-
spective of the "community." When discussing the question of abortion, Beatty
maintains that judges "have no authority to second-guess how a community thinks
about the deep philosophical and spiritual meanings of life."67 The judge should
respect the value choices of the community and, one surmises, take this as a "social
fact" (and not as a "normative commitment") in applying the principle of propor-
tionality. Beatty does not explain how a judge would apply the principle of pro-
portionality in a case where parties before a court differ markedly from the
community's "value choices." Moreover, Beatty appears to assume away the pos-
sibility that the members of a community are deeply divided on a given question,
like abortion. Although Beatty gives the community a role in informing the pro-
portionality analysis when it comes to the abortion debate, he dismisses "popular
opinion" and the "feelings" of"a majority of people" when it comes to the same-
sex marriage debate."

The principle ofproportionality is neutral.

Beatty maintains that judges applying the principle of proportionality can avoid
committing themselves to a given philosophy of political morality. He argues that
it matters not whether the constitutionality of a law is challenged as being contrary

65. Ibid. at 168, 114-15.
66. Ibid. at 159-60 [emphasis added].
67. Ibid. at 167.
68. Ibid. at 114-15. For a review of the debate that goes beyond "popular opinion" and "feelings,"

see Graham Gee, "'Same-Sex Marriage in Massachusetts: Judicial Interplay between Federal
and State Courts" [2004] P. L. 252; Graham Gee & Gr~goire C. N. Webber, "Same-Sex Marriage
in Canada: Contributions from the Courts, the Executive, and Parliament" (2005) 16 King's
College L. J. 132; Graham Gee & Gr~goire C. N. Webber, "A Confused Court: Equivocations
on Recognizing Same-Sex Marriage in South Africa" (2006) 69 Mod. L. Rev. 831.
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to liberty or equality or any other right: rights all share a "common structure and,
as a practical matter, mean exactly the same thing."69 The test of constitutionality,
irrespective of the constitutional right-in fact constitutional rights hold no "special
status" for Beatty°---amounts to evaluating the ends, means, and effects of leg-
islation according to the principle of proportionality. One is told that this is a fact-
based inquiry that can proceed independently of political morality.

For Beatty, the "neutrality" of the principle of proportionality does not mean
that it is "value free."7 Rather, the principle of proportionality assumes that each
participant is equal to all the others; moreover, each point of view carries equal
moral weight. Though there is some ambiguity as to who counts as a participant
in Beatty's model (is it a party before a court, the most affected parties, or the com-
munity at large?), whoever does participate is entitled "to have its position evaluated
fairly and according to the evidence that shows it in the best possible light."" Beatty
does not defend the claim that in applying the principle of proportionality one can
avoid committing oneself to a political morality or to a conception of rights; he
asserts this without questioning whether his model is itself so committed. In par-
ticular, he does not defend the contentious assertion that the principle of propor-
tionality, as a theory of constitutional rights, prescribes "virtually anything in
moderation but nothing to excess. 7 3

This summary review of the scholarship of Alexy and Beatty has sought to explore
what these scholars take to be the promise of the principle of proportionality. Their
two studies have undertaken a sustained and engaged defence of-but not a chal-
lenge to-the principle of proportionality which animates the received approach
to the limitation of rights. By no means exhaustive of the range of opinions held
by the academy, Alexy's and Beatty's support of proportionality reasoning with
respect to rights is in many respects illustrative, even if not comprehensive, of con-
stitutional rights scholarship and jurisprudence. The targeted criticisms of their
approach to constitutional rights reasoning outlined above have sought to challenge
their own accounts of the principle of proportionality. However, because the prin-
ciple of proportionality is espoused by other scholars and by many courts, criticisms
of a more general nature should be explored; criticisms that speak to the principle
of proportionality itself rather than to its many proponents. In short, criticisms that
challenge the cult of constitutional rights scholarship.

2. Challenging the Cult of Constitutional Rights Scholarship

Be it at the level of the European Court of Human Rights, the Federal Constitutional
Court of Germany, the British House of Lords or Privy Council, the Supreme Court

69. Beatty, supra note 3 at 116.
70. Ibid. at 171.
71. Ibid. at 172.
72. Ibid.
73. Ibid. at 176.
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of Canada, the Israeli Supreme Court, or in any number of other jurisdictions, the
principle of proportionality seems to have achieved the status of a received idea.
Indeed, rights scholarship and jurisprudence do not, for the most part, fundamentally
challenge the received approach: few question the assumptions on which it is based
or whether it should be rejected in favour of an altogether alternative approach.
As a consequence, we have come to see constitutional rights only through the prism
of proportionality and balancing and now fail to grasp the possibility that alternative
modes and methods of reasoning are even available.

Now, although the principle of proportionality is more or less unanimously
endorsed, important disagreements result when it is applied to a given limitation.
Even with this fruitful basis for investigating its structural assumptions and philo-
sophical commitments, jurisprudence and scholarship accept the soundness of pro-
portionality and balancing, devoting themselves to correcting judicial decisions
in order to reconcile better the theory and practice of balancing competing interests
and values. Despite disagreeing with Alexy on several points, I endorse without
qualification his evaluation that "(t]he phenomenon of balancing in constitutional
law leads to so many problems that [one] cannot even provide a list of them here."74

The challenges here explored against the principle of proportionality are four-fold:
the principle of proportionality (a) attempts to depoliticize constitutional rights,
(b) runs afoul the incommensurability challenge, (c) does violence to the idea of
a constitution, and (d) denies categorical answers.

a. Depoliticizing Constitutional Rights

The principle of proportionality attempts to depoliticize rights by purporting to
turn the moral and political evaluations involved in delimiting a right into tech-
nical questions of weight and balance. Yet, the attempt to evade the political and
moral questions inherent in the process of rights reasoning is futile. Even within
a proportionality framework, identifying the interests that are to count and deter-
mining their weight cannot proceed apolitically and amorally. Arguments about
constitutional rights cannot be transformed into management and mathematical
measurement.

The assumption that the identification of interests can be divorced from political
judgment either results from including all interests asserted by anyone to be relevant
or brushes aside the prior question as to who is identifying the "relevant" interests
and according to what standard or criterion. The first alternative, which-it must
be recognized-is itself a political choice, finds favour with Alexy and Beatty.
Although Alexy maintains, somewhat equivocally, that a principle may be invalid,
his definition of an invalid principle is of a principle deserving little weight.75 As
a result, all principles, one gathers, qualify. Beatty, for his part, argues that each
point of view carries equal moral weight.76

74. Alexy, "Balancing, constitutional review, and representation," supra note 18 at 573.
75. Alexy, Theory of Constitutional Rights, supra note 5 at 61-62.
76. Beatty, supra note 3 at 172.
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The decision to include all interests makes no room for the assertion that some
interests are ill-founded or worthless or vicious or inhuman or irrelevant. It does
not allow one to deny that every interest counts, every claim should be valued, every
argument weighed; it makes no room for the assertion "your interest does not
count," "your claim is valueless," "your argument is weightless." It denies that a
justified political decision can assert certain interests to be irrelevant or deserving
of no weight. Indeed, why should the view-points of those who proceed uncritically
or out of an interest for power and reward be valued equally with those who are
reflective and concerned with truth, reasonableness, and virtue? Should not these
former perspectives be rejected "for the sake of discourse (not demagoguery), truth
(not mendacious or myth-ridden propaganda), friendship (not self-seeking flattery),
and the real interests of all (including those wrongly interested in adhering to and
acting upon their immoral 'perspectives')"? 77

The alternative is also problematic as it fails to appreciate that the identification
and formulation of the "relevant" interests can determine the outcome of the bal-
ancing or proportionality exercise. The many choices involved in making deter-
minations of interest and weight highlight the importance of identifying who
determines the interests subject to a proportionality analysis and on what grounds
these decisions are made. For example, if it is the court that identifies the relevant
interests (as both Alexy and Beatty assume), then why should the interests of the
parties before the court be privileged over the interests of others equally affected
by the outcome of the decision? Although the principle of proportionality need not
be concerned exclusively with the parties before the court, proponents of the prin-
ciple of proportionality often prefer to simplify matters and assume only two "com-
peting interests." Few rights-claims can fairly be so reduced, as the issues involved
are often polycentric. In addition to the difficulties with this gratuitous simplifi-
cation, why should someone with legal training (like a judge)-as opposed to some-
one with a sociological, political, or other orientation-perform the proportionality
analysis?

In response to concerns of this kind, there are attempts to externalize the eval-
uation of weight by looking to "facts" (per Beatty), to "the constitution" (per
Alexy), or to what "history, tradition, and current society"78 attribute to the interests.
Beatty does not seem to appreciate that facts cannot speak for themselves. Facts
carry no normative weight and yield no normative conclusion without a judge
(understood here not in the narrow sense of someone holding judicial office) to
assign them meaning by appealing to a conceptual framework. The weight to be
given to a "fact" is, in constitutional law, a matter of political judgment and not
subject to evidentiary proof. Moreover, not all relevant considerations can be
"proved"; some questions of political morality are to be asserted and justified with-
out being evidence-based. Where legislation rests (as it usually does) on moral-
political commitments, the delimitation of rights proceeds by way of argument and
justification, not measurement.

77. John Finnis, "Natural Law and the Ethics of Discourse" (1999) 12 Ratio Juris 354 at 357 [empha-
sis in original, footnote omitted].

78. Aleinikoff, supra note 2 at 962-63.
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Alexy looks to the constitution as a guide for identifying the relevant interests
and their weight. Yet, it is far from clear how open-ended references to "life, liberty,
and security of the person," the "principles of fundamental justice," and "freedom
of association" disclose a single political philosophy (or, assuming a single political
philosophy, a single reading of that philosophy). This does not deny that an inter-
preter could provide a coherent account of the political philosophy of a given con-
stitution. The point here is that an interpreter must approach the political nature
of this task with political philosophy in hand; a constitution will not speak for itself
Much the same can be said of "history, tradition, and current society." In short, bal-
ancing cannot be a descriptive exercise; if it is at all possible, it is inescapably a
normative undertaking.

Here, Alexy would appear to agree.79 He explains that "a balancing of principles
is rational when the preferential statement to which it leads can be rationally jus-
tified."80 Unfortunately, Alexy says little more about his understanding ofjustifi-
cation. He directs the reader to no other part of A Theory of Constitutional Rights
nor to any other of his writings. Proceeding by way ofjustification acknowledges
that the balancing process is not self-evident and that it involves, at a minimum,
the making ofjudgments and choices informed by commitments to political moral-
ity, which should be supported by good reasons. In other words, proceeding by way
ofjustification embraces a normative rather than technical vocabulary that acknowl-
edges the necessity of providing good and sufficient reasons for the identification
of "interests" and their "weight."

If proponents of the principle of proportionality openly maintained that a pro-
portionality analysis merely identifies the skeleton according to which an argument
should proceed," they would avoid many of the preceding criticisms, but only to
weaken the place of the principle of proportionality in constitutional theory and
practice. If the principle of proportionality is merely a formal structure for argument,
then alternative structures are possible, and-as will be suggested in the conclu-
sion-structures that avoid the language of interest, cost, weight, and balance may
represent better a moral understanding of rights.

In sum, neither facts, nor the constitution, nor history are imbued with fixed
meaning or come tagged with a stipulated weight for balancing. Different persons
will associate different weights to interests on the basis of their moral-political
commitments. To assume a "neutral" answer is to assume a shared world-view
or political philosophy such that the contested and contingent political choices
involved in assigning value or weight to interests are not acknowledged. Unless
one is speaking only with one's "friends" (that is, with those who share the same
world-view or political philosophy), the absence of unanimity in evaluating the
weight to be assigned to an interest, or the importance-for the constitution, tra-
dition, history, or current society-of a right is immediately apparent. To acknowl-
edge this is not to engage with moral relativism. Each one of us can appreciate

79. Alexy, Theory of Constitutional Rights, supra note 5 at 109, 405.
80. Ibid. at 100-01 [footnote omitted].
81. See, e.g., Vicki C. Jackson, "Being Proportional about Proportionality" (2004) 21 Constitutional

Commentary 803 at 829-30.
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the judgments and choices that must be made in evaluating a rights-claim. Contrary
to being a technical evaluation, the question of the weight of an interest cannot
be answered without substantive evaluations and moral judgments and, thus, with-
out contest and controversy.

b. The Absence of a Common Criterion for Optimization

Proponents of the principle of proportionality rarely identify a common criterion
for evaluating the weight of an individual interest and the weight of the conflicting
community interest. Perhaps this is explained by the fact that the relevant task is
said to be optimization, not maximization. In other words, one is not directed to
identify a value that ought to be maximized and to give effect to the competing
interests in a manner that maximizes that value. Rather, one is directed to optimize
both a constitutional right and a competing principle. But according to what stan-
dards is one to measure the optimization of a constitutional right and a competing
principle? And does the identification of these standards run afoul the incommen-
surability thesis?

Incommensurability is a contested concept." The challenge here levelled focuses
on the idea of a "common measure"; namely, that two options are incommensurable
when it is not appropriate to evaluate both options according to a common measure.
A more complete account provides:

Option A is commensurable with option B if and only if there is a valuation measure
of more and less, and some however complex property P that is correlative with choice
and rationally antecedent to choice and rationally determinant of choice, such that
A and B can be exhaustively compared by the said measure in respect of being more
P and less P; where an exhaustive comparison in respect of P-ness is a comparison
in respect of everything that matters about either A or B.13

To say that it is "not appropriate" to evaluate two options according to a common
measure is to say that applying a common measure to one or both options would
distort, transform, or misrepresent the value, importance, or quality of that option.
Stated otherwise, the measure would fail to capture adequately "everything that
matters" about the option being considered.

Appealing to what he terms "the constitutional point of view," Alexy attempts
to avoid identifying a single measure that would fail to capture everything that mat-
ters about a constitutional right or competing principle. He claims that the impor-
tance of constitutional rights and competing principles can be evaluated in relation
to the constitution, which provides "a common point of view" and "indirectly leads
to their comparability."' He maintains that the triadic scale (light, moderate, serious)
he develops for interference with a principle provides an answer to the claim that

82. For a helpful review, see Ruth Chang, ed., Incommensurability, Incompatibility, and Practical
Reason (Cambridge, MA: Harvard University Press, 1997).

83. David Wiggins, "Incommensurability: Four Proposals" in Ruth Chang, ed., ibid. at 53 [emphasis
added].

84. Alexy, "On Balancing and Subsumption," supra note 4 at 442.
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constitutional rights and competing principles are incommensurable. Alexy accepts
that this will not replace disagreement with respect to the outcome of balancing;
nevertheless, he argues that disagreement will be about what is correct according
to the constitutional point of view.

Alexy's account is unconvincing. To put the point absurdly, if one were to point
to "the good life" as the relevant point of view, constitutional rights and competing
principles would not thereby become any more commensurable. In order for the
constitution to assist in rendering commensurable the different principles involved
in balancing, the constitution should provide for the triadic scale Alexy develops
or it should provide guidance for how to classify degrees of interference. Apart
from the other objections to these alternatives, it is not clear how the constitution
can assist in determining the classification of degrees of interference unless both
principles in the balancing exercise have their pedigree in the constitution. Yet,
Alexy allows for the competing principle to be either "contained in the constitution
or admitted by it as a reason for interference."8 Should it follow that because a com-
peting principle is admitted by the constitution that the constitution can therefore
settle whether an interference with that principle is light, moderate, or serious?
Alexy provides no argument in the affirmative.

In addition, given that the measure of the intensity of interference with a principle
is evaluated for each principle without comparison with the other principle, one
should not assume that a light interference with one principle is of the same measure
as a light interference with another principle. Without examining the reasoning of
the Supreme Court of Canada, let us take the question explored in Syndicat
Northcrest v. Amselem to illustrate why.86 In that case, members of the Jewish faith
made a religious claim for the setting up of a "succah 87 on the balcony of their
co-owned property for nine days a year. The contract regulating their use of the
co-owned property prohibited anything that would compromise aesthetic harmony.

Given the expansive definition of religious freedom provided by the Court-"the
freedom to undertake practices and harbour beliefs, having a nexus with religion,
in which an individual demonstrates he or she sincerely believes or is sincerely
undertaking" 88-the setting up of a succah for the pursuit of a religious belief clearly
falls within the scope of the constitutional guarantee. Let us assume for the purposes
of this exercise that the setting up of the succah is a non-obligatory religious precept
of the Jewish faith. As a consequence, interference with this precept is, let us
assume, "light." The competing principle pursued by the administrators of the co-
owned property is aesthetic harmony. Let us assume that, if the claimants proceed
to set up their succahs, the intensity of interference with this principle is "light,"

85. Alexy, "Constitutional Rights, Balancing, and Rationality," supra note 11 at 138; Alexy, Theory
of Constitutional Rights, supra note 5 at 80-81.

86. Syndicat Northcrest v. Amselem. [2004] 2 S.C.R. 551.
87. The following definition is provided in the judgment: "A succah is a small enclosed temporary

hut or booth, traditionally made of wood or other materials such as fastened canvas, and open
to the heavens, in which, it has been acknowledged, Jews are commanded to 'dwell' temporarily
during the festival of Succot, which commences annually with nightfall on the fifteenth day of
the Jewish month of Tishrei": ibid. at para. 5.

88. Ibid. at para. 46.
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given the short period of time of the religious celebration (nine days) and the small
number of erected succahs (a few claimants). Would it follow that both "light" inter-
ferences are commensurate? Of course not. In both cases, evaluating whether the
interference is light, moderate, or serious is undertaken by comparing more or less
serious interferences with religious freedom and aesthetic harmony, respectively.
In other words, because the religious precept in play is not obligatory, the inter-
ference is light; because the duration of the interference with the aesthetic unifor-
mity of the building is only temporary, the interference is light. The measurement
of the interference in both cases is taken only from the perspective of the principle
being evaluated. As a result, even if the abstract values of aesthetics and religious
freedom were the same (a proposition here neither confirmed nor denied), it would
not follow that a light interference with one is equivalent to a light interference with
another. Given that the principle of proportionality does not seek to maximize some
value, but rather to optimize competing principles, no common measure is appealed
to and, thus, no comparison of the intensity of interference of one principle with
another is possible.

For full commensurability to be possible-for the costs and benefits of alter-
native options to be fully measured-it must be the case that "(1) goals are well-
defined, (2) costs can be compared by references to some definite unit of value
(for example, money), (3) benefits too can be quantified in a way that renders them
commensurable with one another, and (4) differences among the means, other than
their measurable costs, measurable benefits, and other aspects of their respective
efficiency as means, are not counted as significant."89 These conditions apply in
the technical domain, not in moral reasoning. If they did, "morally significant choice
would be unnecessary and ... impossible [given that] one option could be shown
to be the best on a single scale which, as all aggregative reasoning does, ranks
options in a single, transitive order."' But the moral and political choices that must
be made in relation to constitutional rights reveal a surplus of valuations, not a single
metric. Following Finnis, one should say that in the absence of a measure to com-
mensurate the intensities of interference of one principle with those of another prin-
ciple, the instruction given by the principle of proportionality to balance or to weigh
"can legitimately mean no more than 'Bear in mind, conscientiously, all the relevant
factors, and choose. ""I Without an identified common measure, the principle of
proportionality cannot direct reason to an answer. It can merely assist reason in
choosing between incommensurables.

One might object to this incommensurability challenge and maintain that choices
must be commensurable: otherwise, no rational decision is possible. At least two
answers to this objection are available.

First, it does not follow that because two principles, interests, or values are
incommensurable that we cannot, or indeed do not-as the colloquial expression

89. John Finnis, "Commensuration and Public Reason" in Ruth Chang, ed., supra note 82 at 219;
John Finnis, "Natural Law and Legal Reasoning" in Robert R George, ed., Natural Law Theory:
Contemporary Essays (Oxford: Clarendon Press, 1992) at 146.

90. Finnis, "Natural Law and Legal Reasoning," ibid.
91.Ibid. at 145.
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suggests--"weigh" or "balance" reasons in coming to a conclusion.92 Though the
language of balancing reasons (in common parlance) is similar to the language of
balancing interests (according the principle of proportionality), it is erroneous to
equate the two. The shorthand reference to "balancing reasons" for describing prac-
tical reasoning does not make the same claim to precision and conclusiveness as
does the principle of proportionality. To weigh or to balance reasons may involve
an examination of the advantages and disadvantages of available alternatives, but
this is not to devise a common scale of evaluation, to assign a value, and to weigh
in the technical sense. Rather, in holding the relevant reasons in one's mind, one pro-
ceeds according to the reason that is, in one's judgment, the most compelling and-in
colloquial terms--one identifies that reason as the "weightier" one.93

If two options are incommensurable, reason cannot adjudge their relative value.
But this is not an imperfection of the reasoning process. Indeed, it is a "mere tech-
nocratic illusion"-no doubt encouraged by the cult of constitutional rights schol-
arship-"to suppose that a choice not guided by cost-benefit computations must
be arbitrary."' One should not assume that "there is a true value behind the ranking
of options, and that the ranking is a kind of technique for measuring this value";
rather, where incommensurability obtains, there "is nothing further behind it."95

Yet, this does not make one impotent when confronted by two incommensurable
options. Often, there are good reasons for two (or more) options but not for choosing
between them. Any one alternative can be supported by good reason even if the
choice between alternatives is not determined by reason. Following Raz, one should
say that "[r]ational action is action for (what the agent takes to be) an undefeated
reason. It is not necessarily action for a reason which defeats all others."96 In this
sense, though the choice between alternatives is sometimes said to be "irrational"
in the sense of arbitrary, it is rather more accurate to say that it is underdetermined
by reason: reason provides the parameters for making the decision but leaves to
the author of the decision a choice. Reason supports both alternatives, makes them
both rationally appealing but does not support one as better than the other; it "does
no more (and no less) than hold the ring, disqualifying countless 'solutions' as con-
trary to reason and wrong, but identifying none as uniquely right."97

The importance of choice is not undermined by what Finnis aptly identifies as
"a feature of the experience of choice"; namely, that "[a]fter one has chosen, the
factors favouring the chosen option will usually seem to outweigh, overbalance, those
favouring the rejected alternative options."98 Merely because with the aid of hindsight
one reasons "backwards," so to speak, and convinces oneself that the choice made

92. See Joseph Raz, Practical Reason and Norms, rev. ed. (Oxford: Oxford University Press, 2002).
93. See Frantz, supra note 9 at 1434-35.
94. John Finnis, Fundamentals of Ethics (Oxford: Clarendon Press, 1983) at 91; Steven Lukes,

"Comparing the Incomparable: Trade-offs and Sacrifices" in Ruth Chang, ed., supra note 82
at 186-87.

95. Joseph Raz, The Morality of Freedom (Oxford: Oxford University Press, 1988) at 327; Cass R.
Sunstein, "Incommensurability and Kinds of Valuation: Some Applications in Law" in Ruth
Chang, ed., supra note 82 at 241.

96. Raz, ibid. at 339.
97. Finnis, "Commensuration and Public Reason," supra note 89 at 232.
98. Finnis, "Natural Law and Legal Reasoning," supra note 89 at 145.
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was rationally determined, it does not follow that at the moment of choosing reason
was potent to select between the alternatives. Nevertheless, one may provide a good
explanation for this feature of the experience of choice: once made, the choice
between the alternative options establishes an answerfor the chooser When con-
fronted with a similar "choice" again, it becomes obvious to the chooser what alter-
native should be favoured now that an answer has been established.

A second (related) answer to the claim that the incommensurability thesis prevents
rational choices from being made is to withdraw the debate altogether from a pro-
portionality framework. The incommensurability challenge here formulated iden-
tifies as its target the widespread assumption that balancing and proportionality
proceed mathematically and technically. The challenge, of course, does not question
the availability of reason in guiding rights reasoning. Indeed, many components of
the reasoning process allow for commensurability. The following sets are all com-
mensurable and should be recognized as such: truth and untruth, attention and inat-
tention to evidence, insight and stupidity and oversight, sound and unsound reason.9

Moreover, where legislative scheme x has all the benefits of legislative scheme y
but the former interferes less with a valid interest, the two schemes are commen-
surable and reason dictates that legislative scheme x be preferred. But reason cannot
determine the choice between different schemes where there are multiple criteria
for evaluation: for example, where legislative scheme x, whilst interfering less with
a valid interest, has some but not all of the benefits of legislative scheme y.

c. Doing Violence to the Idea of a Constitution

If one accepts that at least one of the aims of a constitution is to secure the political
legitimacy of the State, the principle of proportionality does violence to the idea
of a constitution. One of the ends of a constitutional right is to demarcate accept-
able from unacceptable State action; this demarcation may be necessary to secure
the political legitimacy of the State. Yet, if a right guaranteed by the constitution
serves as little more than as an interest to be optimized, a constitutional right pro-
vides no strict demarcation against unacceptable State action. With the principle
of proportionality, so long as the benefit to the interest promoted by legislation
outweighs the "cost" to the constitutional right, "[a]nything which the Constitution
says cannot be done can be done."' ° In this sense, the constitution provides no
injunction "you shall not pass"; at best, the constitution suggests: "pass if you must,
but do so proportionally."'0 ' Given that for Beatty, the principle of proportionality
"makes the concept of rights almost irrelevant" or outright "disappear ' °2 and that
for Alexy rights are merely "prima facie requirements,"' 3 the very enterprise of

99. Finnis, "Commensuration and Public Reason," supra note 89 at 217.
100. Frantz, supra note 9 at 1445.
101. See ibid. at 1449.
102. Beatty, supra note 3 at 160, 171.
103. Alexy, Theory of Constitutional Rights, supra note 5 at 57. For a similar criticism, see Bradley

W. Miller, "Justification and Rights Limitation" in Grant Huscroft, ed., Expounding the
Constitution: Essays in Constitutional Theory (New York: Cambridge University Press, 2008).
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constitution-making could be simplified by enacting a single proposition: "The
legislature shall act in accordance with the principle of proportionality."

There is an important moral loss if constitutional rights are conceived only by
reference to the contingent weight of the interests they promote. In the case of free
expression, and likely in the case of many other rights, "[tihe attitude toward free-
dom of speech which encourages uninhibited discussion" is liable to be lost.'" Even
if one were to suppose that the principle of proportionality protects more expression
than would a narrow but stated definition of freedom of expression, the latter
approach allows for a different attitude to develop. One may claim freedom of
expression and rely on it without concern for the possibility that the court will sub-
sequently conclude that the balance of interests favoured the absence of expression.
Under the principle of proportionality, the scope of freedom of expression may
never be clear, it may never be fully defined. Whether one has a right to expression
"cannot be known until after the event and [may] depend[] on the unpredictable
weight which a court may someday give to 'competing interests. '" 0 5

By contrast, when a right is defined, we might say that one draws a line-a
demarcation, a limitation-between acceptable and unacceptable State action. The
line may be "wavering and uncertain" at many points and any number of cases may
compel one to conclude that it has been drawn "in the wrong place and that it should
be moved"; moreover, "no matter how satisfactorily the line is drawn, borderline
cases can still arise which could arguably be placed on either side."' 6 But despite
these difficulties, the mere drawing of a line posits some cases on one side, and
other cases on the other. And in so doing, certainty is achieved in what the right
guarantees.

The claim that the principle of proportionality does violence to the idea of a con-
stitution does not depend on the assumption that a constitution's meaning is readily
discernable. Underspecified rights must undergo a process of delimitation. Yet,
the claim is that once a right is delimited, one should resist attempts by proponents
of the principle of proportionality to transform the right into a principle to be opti-
mized. Once delimited, a constitutional right may be considered to be an exclu-
sionary reason. By contrast, the principle of proportionality transforms any strict
demarcation into a permeable demarcation, resisting unacceptable State action only
insofar as it does not satisfy the principle of proportionality. The constitutional
rights' guarantee becomes a guarantee against disproportional State action; it loses
its claim to being a guarantee against unacceptable State action, irrespective of what
the principle of proportionality might otherwise suggest.

d. Denying Categorical Answers

The principle of proportionality denies categorical answers to rights-claims. Every
answer to a claim is contingent on the optimization of the constitutional right. There

104. Frantz, supra note 9 at 1443.
105. Ibid.
106.Ibid. at 1435.
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can be no categorical assertion, for example, that the State should not torture a per-
son. That may always be the conclusion that one comes to under the principle of
proportionality, but that conclusion is always conditional on the optimization of
one's right against being tortured in the light of the circumstances surrounding the
proposed recourse to torture. In fact, one proponent of the principle of proportion-
ality advocates not only that the State should not be prohibited from using torture
but also that, according to the principle of proportionality, there may be circum-
stances where the State should actively make use of torture.' 7 According to this
approach, any explicit constitutional prohibition of torture is translated from a cat-
egorical prohibition to an optimization principle. On Alexy's account, the principle
of proportionality is too formal and makes too few substantive commitments to
resist the possibility that torture will be sanctioned, let alone slavery or the murder
of innocents. Indeed, Alexy maintains (somewhat astonishingly) that "the conviction
that there must be rights which even in the most extreme circumstances are not
outweighed ... cannot be maintained as a matter of constitutional law."' 8

Not dissimilarly, the Supreme Court of Canada refuses to conclude categorically
that the rights to life and security of the person under the Canadian Charter of
Rights and Freedoms prevent the State from extraditing individuals to a country
where they could face the threat of torture. In Suresh v. Canada,'" the Court would
not exclude "the possibility that in exceptional circumstances" it "might be jus-
tified ... as a consequence of the balancing process mandated ... [in] the Charter"
to extradite an individual in these circumstances."' According to the principle of
proportionality, the right to torture-like all constitutional rights-has no "hard
core."" It guarantees nothing categorically. Indeed, it is only by rejecting the prin-
ciple of proportionality altogether following a line of argument similar to that
adopted by the European Court of Human Rights in Chahal v. United Kingdom
that a categorical answer is possible."2 Acknowledging "the immense difficulties
faced by States in modem times in protecting their communities from terrorist
violence," the European Court (albeit uncharacteristically) resisted appealing to
the principle of proportionality with regards to the right against torture."3 As a
result, it was not necessary for the European Court "to enter into a consideration
of the Government's untested, but no doubt bona fide, allegations about the ...
applicant's terrorist activities and the threat posed by him to national security."" 14

Nor was it necessary for the Court to consider that the deporting State in no way
shared any purpose of torturing, and did all it could to lessen the probability of
torture following deportation. Recourse to torture was categorically prohibited.
End of inquiry.
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3. Conclusion

With few exceptions, State constitutions and international conventions do not make
any reference to the principle of proportionality or to balancing and, notwithstanding
the formidable jurisprudence suggesting the contrary, there is nothing intrinsic to
rights that would direct one to associate the ideas of proportionality and balancing
with the process of practical reasoning.

Given that constitutional law is now firmly settled in the age of balancing, it
takes almost an act of will to step back and to appreciate that there are different
conceptions of constitutional rights reasoning. Yet, one need not look far to find
conceptions of rights reasoning that differ from the principle of proportionality.
Nozick tells us: "Individuals have rights, and there are things no person or group
may do to them (without violating their rights)."' 5 For Rawls: "Each person pos-
sesses an inviolability founded on justice that even the welfare of society as a whole
cannot override."" 6 For Habermas: "if in cases of collision all reasons can assume
the character of policy arguments, then the fire wall erected in legal discourse by
a deontological understanding of legal norms and principles collapses.""7 For
Waldron: "To believe in rights is to believe that certain key interests of individuals,
in liberty and well-being, deserve special protection, and that they should not be
sacrificed for the sake of greater efficiency or prosperity or for any aggregate of
lesser interests under the heading of the public good.""'8 And for Dworkin: "There
would be no point in the boast that we respect individual rights unless that involved
some sacrifice, and the sacrifice in question must be that we give up whatever
marginal benefits our country would receive from overriding these rights when they
prove inconvenient."' " Although the theories of rights proposed by Nozick, Rawls,
Habermas, Waldron, and Dworkin all differ in important respects, none of them
explicitly or unabashedly endorses the principle of proportionality or balancing
as an inherent part of their account of rights. They do not employ the vocabulary
of "optimization" and "minimal impairment" and "justifying infringements" and
"cost-and-benefit." Rather, rights-claims under their respective theories aspire to
something closer to exclusionary force.

By highlighting these available, different conceptions of rights and the associated
process of practical reasoning, I aim to highlight that the contemporary embrace
of the principle of proportionality should be questioned, if not also abandoned.
Constitutional rights scholarship should seek to cleanse itself of the yoke of the
contemporary cult of rights reasoning and aspire to struggle more explicitly with
the moral and political reasoning inherent to all rights. The danger of neglecting
to redirect efforts in this way is nothing short of the loss of the vocabulary of rights.
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Not only do scholars like Beatty and Alexy understand this as a consequence of
the principle of proportionality, the lexicon of "competing interests" employed by
courts everywhere, even when a right is alleged to be in play, discloses, consciously
or not, that rights are nothing worthy of special mention. Under the cult of con-
stitutional rights scholarship and jurisprudence, rights have become merely one
reason among others juggled in a process of proportionality reasoning. The result
is perhaps nothing short of a loss of rights.
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