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that tends to inhibit the free development of personality because of the psychol
cal pressure of general public compliance.

(¢) However, not every statistical survey requiring the disclosure ¢

person is bound to respond to an official census

and to answer certain qu
about himself, because such information is necessa

1y for government planning

society there are restrictions against such administrative depersonalization. O
other hand, where an official survey is concerned only with the relation of thi:: per:
to the world around him, it does not generally intrude on personal privacy. T
true . . . when the information loses its personal char.

acter by virtue of its anonymg
The prerequisite for [this conclusion] is that anonymity be adequately prege

In the present case [two factors] guarantee | anonymity}: a statutory prohibiti
against the publication of information obtained from individuals, as well as the
that census takers are bound under penalty of law to
the information. [The census taker] has no statutory duty to report data to int
revenue agencies; moreover, responsible officials may not convey any [cen
Information to their superiors in an official cap
given this power under the Jaw, o
(d) The collection of census data regarding vacations and recreational _
does not violate Article 1 (1) of the Basic Law. The questionnaire at issué d
implicate the sphere of privacy, but it does not force the individual to reveal intima
details of his personal life. Nor does it allow the staie to monitor individual relati
ships which are not otherwise accessible to the outside world and are consequent
of a private nature. [The state ] could have obtained dara regarding the destinatio
and length of vacation trips, lodging, and transportation withour a census, althoug
with much more difficulty. The information solicited does not, therefore, invol
that most intimate realm into which the state may not intrude. [The state]
{therefore ] use the questionnaire for statistical purposes without violating the indi:
viduaPs dignity or right to self-determination. . K

acity if they have not been exp

[The Censzs Act case, reprinted below as case no. 7.6, is the sequel to ALicry

census. Census Act, however, is more appropriately placed in the section on th
right of personality, |

NOTE: THE BASIS AND ORIGIN OF HUMAN DIGNITY. “The dignity of ma
founded upon eternal rights with which every person is endowed by nature,
the first draft of Article 1 produced by the Herrenchiemsee Conference. Larcg in
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i il, Christian Democratic delegates

e C_’f t:e:cail;g:lt;rghigﬁiéod—given.” Social Denvlos:j:ats and
Charaacn‘zc d the use of such language because of its imphcauons- fOI:
mOC!Tat_S - ion.5 ‘The result was a succinct and neutral formu%aflt?n.
- mtcrp?c?aﬂ'ol.ablc » Except for the most dogmatic of legal positivists

: gnity of maﬂt: llwam pan‘ty groups (Christian, Social, and Free Democrats)
e fr‘amm’ f':tccl in the proposition that human dignity, like other funda-
C_O_I_JDCﬂ oc Umnhood is anterior to the state. Such rights belong to persons
ml:r'ights Of‘ Pi;i(s) sense rilcy were regarded as transcendental. The framers.were
e aﬂd_m cfusing to identify the concept of human dignity with a particatar
succc‘ssml . 1—n:li jous school of thought. The constitutional text seems fully
(’)SOPhlca.l ey 'g of philosophical perspectives, although the Microcensus case
o \I?;:ttiyan l'fnguage in that persons are always to be treated as ends,
?r.s. Z: :rcll;ztobjects of manipuation. The term “language” iii ut:ed hcrel:)K;lc;:flz
e eans is certainly shared by non-
'cWCt}:ztfaC: ifs:;j:is t?:‘:irz;:. rll\ldorcover, as the Mephisto case shows, the
S

its view of human dignity falls far short of any judicial glorification of the
Urt’s: vi

i includes a
pt of personal autonomy. Kantian autonomy, in the court’s eyes, includes
ep H 3
g sense of the “morality of duty’

7.2 Mephisto Case (1971)
30 BVerfGE 173

While in exile from Nazi Germany in the 1930s, Klaus Mann published

- Mephisto, a satirical novel based on the career of his brother-in-law, Gustal

Griindgens, a Faustian actor who had attaincd_ fame and fo@nc mdz;z:rgo :l:;
Third Reich by renouncing his former liberal views imd currymgoniﬁt:d .
Nazi leaders. Mann later admitted that for him Griindgens pelrs fed e
traitor par excellence, the macabre embodiment of corruption - ecymd
m . . . who prostitutes his talent for the sake of .som? tawr:h‘yaS e and
transitory wealth” The fictionatized character, Hendrik Hofgen, wb cane
ture of the model on which he was based. When prhﬁta vszas ; Ol;d -
‘reissued by a West German publisher in 1964, Grundgens.s a.toiu oo
secured from the Hamburg Court of Appeals an order ban-mng i t; g
tion. The judgment was affirmed by the High Court of Justice on _d_fceased
that the novel dishonored the good name and memory of the nOaTCOHSﬂm_
actor, The publisher filed a constitutional complaint in the Feder: consdnr
tional Court against both judgments on the ground that they co wraven
Article 5 (3) of the Basic Law, which guarantees the freedom o o
science. The court sought to balance the right to freedom of artbaig inst e
personality and human dignity clauses of Article 1. The extracts belo
mainly on the balance between speech and dignity. ]
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—_—
Judgment of the First Senate, . .

The constitutional complaint is rejected.

CIUL4 .. .|

We ] must also reject the opinion that the constitutiong] orde
tights of others

»and the moral code may restrict the freedom of the arrs pursuan

personality for a detailed explanation of the
sonality clause of Article 2 (1).]

5. On the other hand, the right of artistic liberty is not unlimited, Like all ba
rights, the guarantee of liberty in Article 5 (3) [1] is based on the Basic Law’s ima
of man as an autonomous person who develops freely within the social commaiij
But the [fact that] this basic right contains no limiting proviso means that only
Constitution itself can determine limits on artistic freedom. Since freedom & th
arts does not contain a provision entitling the legislature to limit [this basic right]
cannot be curtaited by [ provisions of | the general legal system. [If] an indefini

constitutionally protected sphere of person

ality because a work of art can also p:
duce social effects. - '

2

affect their rights to societal respect and esteem. | . .

6. The courts [below] properly referred to Article 1 (1) in order to determin
the late actor Griindgens’s protected sphere of personality. It would be incompatlbl.
with the constitutional commandment thar human dignity is inviolate—a ¢o

mandment which acts as the foundation for afl basic rights — if a person, posses

of human dignity by virtue of his petsonhood, could be degraded or d(:b_élsé
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or hi death. Accordingly, the obligation that Article 1 (1) 1jmp'osc:.s 0;1 all
a&:}: hliy :O aﬁ.“ord the individual protection from attacks on his dignity does
uthorn
e 'With ‘sj;ﬁlﬁ.c;n- (;f the conflict between the protection of one’s pcrsor;faﬁty a;;ci
i o
= Thc ritjstic freedom must therefore take into account not only th;; cctsmn_
ﬂg!'lt to; the extra-artistic social sphere but also art-specific aspects. The guahiCh
.:Of‘:rt in Article 5 (3) j1] leaves its mark on the image of -man upiig w i
o is based, just as the value conception of Article 1 (1) .lr.l turn influen .
it {Itz:c jof ar;istic freedom]. ‘The individuals right to societal respect an:
E\
-g_}l?;aof; not have precedence over artistic freedom any more than the arts may
111
it ’ eral right to respect. . . . .
;g)a;? aa?tzs::r:fijll; wcigfu}’lng all the facts of individual cases can {one] decide
A ion’ al data threatens such a grave en-
; rtistic presentaton’s use of person : ' : !
etcil::l; flpon thE:: protected private sphere of the person it describes t};at tﬁ could
' icati . [One] must take into account whether an
de publication of the work of art. [ :
l;atcclj(tent the “image” [of a particular person] appears so u%dc.pendent f;c:)r:ll
cworiginal” because of the artistic shaping of the matcml::l :;nd 12; Tiﬁzp;zﬁd
o inati i f the work of art tha -
d subordination to the overall organism o .
atlo ;ntini:tc aspects have become objective in the sense of a iencrél, syrnbo(l;;
z als that the artist has given or evi
i of the “figure” If such a study . . . reve : . -
hafs;ticzo give a “il;rrtrait” of the “original” then the [the resolutlo.n of this Cc:gf
'cf] depends on the extent of artistic abstraction or the extent and u;lport&m
¢ “falsification” of the reputation or memory of the person concerned.

.+ . [T1he Hamburg Appeals Court and the Federal High ((‘;ourt Zi]ls.lzl:ic;
umed that the protection of Griindgens’s right to rcspf:_ct cxg:r:h st'ct(})1 the soc
?hcre. In this regard the Federal High Court correctly con_sn%eijeh a S
otection - and accordingly the obligation tttlo p}rlotzct; j:::t: 5: ;sa thememory
i eccased person fades. . . . On the other hand, . :
. Iéf:zlti/[ani’s no];:'ei constitutes a work of art within the mc@ng of z_&ruclc f (a 3 )alnst
Tie courts tried to solve this conflict by weighing the conflicting interests ag

- [In sustaining the judgment against the complain‘ant, “the Cor‘lsljllmitc;:zl
Court stressed the narrow limits of its powers of review. Ir% partic at, <
the court, “the establishment and evaluation of facts and t?lc interpretation o

laws and their application to individual cases are the b.usulless of the rig;lhc
courts and cannot be reviewed by the Federal Constitutional Court. <

+ Constitutional Court sees its task as one of determining whether ic CO(lil r
below did, in fact, properly weigh the conflicting .rigl.lts of the parties ui:l :1_

- the Basic Law, and whether it attached the proper mgmﬁcance_ tothe c:rll)sdow
tional rights implicated in the case. The court found that the judgmen




304 Basic RicHTS AND LIBERTIES

was fully and adequately explained. Tt thus did not

“demonstrate any inc
rect conception of the essence of the basic right that

was defeated ]

Finally, [complainant ] cannot challenge the conclusion of the courts . - by arguj
that the ban on publication is disproportional to the encroachment on the |3
Gustaf Griindgens’s right to respect. it is true that the Federal Constitutional Cgy
has repeatedly emphasized that the principle of proportionality has constitutic
rank and must therefore be considered whenever state authority encro
citizen’s sphere of liberty. Bur the instant case does not involve such
ment. The courts simply had to decide a clajm based on
citizen against another; that is, to
law in an individual case. .
“of interests between pers
possible, . ..

- The primary function of private law is to settle confli
ons of equal legal status in a manner as appropriate

)

significant sources of ethical thé_

Kantian thought, and social der
present in the constitutional text as a whole,

therefore, on the natural-law side, to find the human pe
literature and in several constitutional cases as a “spiritual-
rights found in a “preexisting supra-
G. P. Fletcher has pointed out,”
moral duty,

commentators have relied on three politically

in postwar Germany — Christian natural law, 1
cratic thought — It is hardly surprising
rson described in lega
moral being” entited.

positive order of justice 6 On the other hand, a
emphasis in the case law on individual autOﬁo_m_y
and human rationality manifests equally strong Kantian influences; ju

law to produce an integrated conception of the human person as an indiV_if_iUﬁl
possessing spiritual autonomy, which—in a properly governed society—is to:be
guided by social discipline and practical reasonableness.

A strong personalist and communitarian

philosophy pervades this conceptio
of the human person.

Mephisto caprures the essence of this philosophy when:the
Opinion refers to “man as an autonomous person who develops freely within |

socal community” (emphasis added).® The Investment Aid I case (1954; no.;

advanced the concept of man as a community-centered person for the first Him
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i i » declared the court, “is not that of an iso-
e ‘0 ‘ madrl 1;3:; faE;:er;taBasic Law has decided in favor of a relation-
's_'ovfrfelg-n i c\ljual arld com;rlunity in the sense of a person’s dependcnc_c on
o mdl::) the community, without infringing upon a person’s i.n'di.wdu?l
,?:j;t;n;gzality of duty and the principle of human soiida.rity i_mphc:it in 1':1115
nt and reflected in parts of the Basic Law bear the clear imprint of Kanu;n?
_E?:;‘;ry 11 Needless to say, however, this theory is also shared by other reputa
al .
Shil ical traditions in Germany. _ .
;1;225:" :iculates a vision of the polity which n_1ay remind Amagi::; c;i
.ol'n’s elevated image of a fraternal democracy.? Sgcwty, the colfl.l%'tt e am,j .
: regation of isolated individuals motivated by- se, -1n' e
.ﬂ]&z;?ﬂaguite one another for purely personal ends. Neither did T:he cou'x:l
e h k tpcndorscmcnt of the value of autonomy as against compet‘mg. sog
;il: }I)rlxac;;e:ii the notion of a simple opposition between person anlil pO]:lEY E al;;r;
‘the court’s jurisprudence and the polidcal. theory ;)jf ;clhe ]iis‘:(;ar a‘:; z:;u;xr >
urt’s vigitant defense of persomnal freedom is fr,ml-)odi e'd u1;1l i butgin o
ommon life. Human dignity resides not only in indivi : ty but 1o socially &
elt. Such dignity requires the protection of the pe'rsona‘llty and m of
d ds of relationship, family, participation,
F'LllVidua'ic,ai::l"i)tnma::cti iliir?ljﬁ;iin”;);z tl?:s;gcoLoaw was framed nE’)t for individuals alo.ne
u:ltf::::ln organ)ic association of persons expressing its will to li\.fc a C;Elzllot j;)cj;alle,
= litical, economic, and moral life grounded in the overwhelming e j; ;:m e
hat human beings must always be treated as ends, never as means. b@t o even
goes so far as to include in its vision of community not only thc- hv];n_g, 1l1n the dead
as well. According to the court, the dead — particularl-y .those in t;mg Conﬂnzn
rémain in communion with the living, and we, the living, owe them Iy
nor and respect. ‘
hcumThjs highriy personalistic conception of human digm't_y w.as thf: focal pton:] ;)rf
4 more recent constitutional attack on the sentence of hfc. imprisonmen ;]l o
for the crime of murder. The Life Imprisonsment case (1977) 1§ the closest av('ﬁ :;i
analogy to the American death penalty cases, in which the n(;tlon of hurnatrll1 ¢ i Ol?_f
has also played a significant role in constitutional arwent. {OdWHEE t:nalty b
onof capital punishment under Article 102 of the Basic Law, n? e:a afc o o
have arisen in West Germany.) In Life Imprisonment the Constitutional Co o
sidered an extensive literatire as well as expert testimony on ﬂle-effe.ct.s o) o Iel:
i}nprisonment on the prisoner’s dignity and personality. Th.e Kantian injunc
i s, applies as much to closed
that human beings are to be treated as ends, not means, app closed
environments as it does to normal society. Even the vse of Fhe polygrap. in
criminal proceeding has been invalidated by the court on the basis of'hum;m ;j:illtni
To elicit the trath by attaching a person to a machine, said the court, isto r;g .
2s an object, and not as 2 human being capable of telling the truth through ordinary
qucstioning.15




