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Rimské pravo - Roman Law

Testamentum in procinctu . .
Testamentum in procinctu

-jedna z prvnich zavéti, byla provadéna pred bitvou - one of the oldest types of testaments, were made
-v dobé Ciceronové jiz dlouho nebyla uzivana before battles,
- It was no longer used in the times of Cicero for

Testamentum militis many years

Caesar - jedina zminka (ani caesar nezminuje) Testamentum militis

Titus - Caesa[ je interpolace (Guar.ino) Caesar — does not himself mention testament at alll
Augustus - melo by vazbu na peculium castrense x the information is only present in shown
fragment

Titus — the mentioned part with Caesar is
interpolated - therefore twice ,primus® (Guarino)
Augustus — there should be a connection to
Dig. 29.1.1pr. Ulpianus 45 ad ed. peculium castrense
Militibus liberam testamenti factionem primus quidem divus iulius caesar concessit:
sed ea concessio temporalis erat. postea vero primus divus titus dedit: post hoc
domitianus: postea divus nerva plenissimam indulgentiam in milites contulit: eamque
traianus secutus est et exinde mandatis inseri coepit caput tale. caput ex mandatis: ...
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TESTAMENTUM MILITIS

Formalni ulehceni
- jak chtéji, jak mohou x patrné nebyla nejdrive

Materialni ulehcéeni

- dédicem latin, dédicem mohou byt i orbi a
caelibes, poruseni zasad dédického prava (napr.
NEMO PRO PARTE ...)

,Nezkusenost“ - oddélen od rodiny, jak ma ziskat
pravni povédomi?
Specifika vojenského zivota

- Omezeni vazby na plvodni rodinu x jeho rodinou je
jeho jednotka

Pravo souvisejici se statusem
vojak po dobu sluzby x platnost 1 rok po ukonceni
Nemeéli vsichni (napr. vigilové, namornici...)

Justinian - In expeditionibus

Zapati prezentace

Formal requirements
- testamenta quo modo volent, faciant quo modo
poterint x probably not first

Material requirements

-- the heir may be latinus or peregrinus, also i orbi
a caelibes, exception of all rules of roman law of
succession (NEMO PRO PARTE ...)

.inexperience“ — when separated from his family,
how can he gain any legal conscience?
Specifics of military life

- Reduced family connections x his family is his
unit

Privileges connected to status

- only during his service x valid 1 year after
leaving the army

- originally not for everyone (eg. vigils, sailors
later)

Justinian - In expeditionibus
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Vojenska zavet’ ve stredoveku

,barbarské“ dédické pravo - preferuje
intestatni posloupnost - stredovéky
testament je obsahové casto odlisny od
rimského testamentu

Testamenty v méstském prostredi x
,Vvojaky“ jsou slechtici - vyuzito napr. pro
podporu dédickych smluv
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,Barbarian® law of inheritence preferred
intestacy

To do a testament was a privilege given by
the king

,Lestament® in the Middle ages is different
from Roman law terminology (some Middle
ages ,testaments” are in Roman terminology
legacies, or donatio mortis causa)

Roman law tradition appears more in the law
of the towns

X

Inheritance contract

-“quator doctores” argumentation:

The Roman soldiers could enter a contract of
inheritence — the aristoratic knights are the
,soldiers® of our age — therefore it may be
possible for them to also enter inheritance
contracts
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Modely vojenského testamentu v novovéku

Francouzsky
Uprava obsaZena v CC, Jde o allografni zavét, pouze v dobé konfliktu, ma byt ekvivalent notarské
zaveti
Némecko-rakousky
Statusové - upraveno ve zvlastnich vojenskych predpisech
Common law
Uprava pomérné neformalni

French model
Regulation in civil code CC, allographic will, in time of war only (France, Italy, Spain, Argentina,
Romania...)

German-Austrian model
Regulation in military law, based on military status

Common law
Informal regulation
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L
Némecko-rakousky model / German-Austrian model

Vychazi z ALR — vliv na ABGB a BGB Inspiration from Allgemeines preussisches
Obcansky zakonik neobsahuje upravu Landesrecht (ALR) - influence on the ABGB
vojenskeé zavéti and the BGB

Vojenska zavét je upravena v predpisech

vojenskych  (Dienstreglement, branny There is no regulation of military will in civil
zakon) code

Odraz stavovského postaveni vojska —

specialni vojensky stav The military will is regulated in military norms

(Dienstreglement, Wehrgesetz,...)

BGB a ABGB - vojenske zaveti postupné Reflection of military status (similar to a
zmizeli (VIiV demilitarizacni pOIltlky po 2. Separate m|||tary criminal Code)
svetove valce)
German and Austrian law — there is no more
regulation of military wills (demilitarization
policy after WW2)
ABGB - sec. 600 abolished as obsolete in
2004
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Vojenska zavét' na uzemi Ceskoslovenska /Interwar
Czechoslovakia

1918 - ABGB - odkaz na vojenské
predpisy

Dienstreglement

Ulevy v pofizeni zavéti maji vojaci
(stavovsky princip) jen ze skutecnosti,
Ze jsou vojaky

Platnost zavéti zanika po uplynuti
urcité doby od konce sluzby

Pokud bylo propusténi z vojska
necestné, zanika vyrokem o propusténi
(vliv u trestu smrti - byl vykonan po
vyroku - tedy zemrel jako intestatus)
1923 Sluzebni rad

Neobsahuje Upravu vojenské zavéti
Neni tedy mozno ji vyuzit (obsoletni
ustanoveni § 600 ABGB) x odlisné
stanovisko némecti pravnici x spise
chybné)
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1918 - reception of Austrian law

1811-1918 - ABGB - § 600 - last will of soldiers is
regulated in the military law acts - Dienstreglement

The special regulation was for soldiers (principle of
special status of soldiers)

They lost the privilege, when they left the army,
but the will was valid for 6 more months) x when
they left the army as a punishment, they lost the
privilege at the moment of the declaration of this
punishment (the person died as non-military person
- the military will is not valid - like in Roman law)

1923  Sluzebni rad (code of service of the
Czechoslovak army)

No regulation of military will in this code any more

Sec.600 ABGB was obsolete x some German lawyers
(CZ citizens) had different opinion x minority idea
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Mezivalecna rekodifikace

Interwar civil law recodification idea: no brand new
code, only translation of ABGB into Czech and
novelisation ,,what is residuum of old regime*“

starts in 1921, there were 5 subcomitees - their drafts

Subkomitét pro dédické pravo
Na rozdil od jinych minimalné zmén
de facto jen preklad ABGB do CJ

§ 600 vynechan published 1923-1924
Subcommitee for inheritence law
Osnova 1931 Minimum of changes x nearly only translation into czech
Na zakladé pripominek nejvyssiho soudu a language
Slovenské komise byl doplnén § 600 abolished

PO obsirnych diskusich s MNO*
Draft 1931 - product of ,,superrevision*“ with regard to

Osnova 1937 »olovak law commision® and remarks of courts and
Prevzat text z Osnovy 1931 laweyers
Slovak commission and Supreme court propose to have
,military will“

Introduced in the draft after long discussion with
Ministry of defence“ (citation of explanatory report x |
can‘t find any document about it in our archives)

Vojensky x valecny testament?

Draft 1937 - the same text as in draft 1931
Zapati prezentace Military will x war time will? 8
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Doba komunismu/Communist aera

0Z 1950, OZ 1964
Nebyla uUprava mimoradnych
zavéti — ani vojenské zavéti

Po r. 1989 - novelizace
nepfinesly zménu

OZ 2012 - inspirace pro
vojenskou zavet asi v Italii
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Cz CC 1950, Cz CC 1964

No regulation of military will (no regulation of
extraordinary wills any more)

The will was regulated x preferred was
intestacy — limitation of last will

Argumentation: the new code (1950) is a code
for time of peace, therefore didnt need the
military testament (in Poland and USSR it was)

After 1989 (fall of communism)

There was no new codification, only
novelisation of the Cz CC 1964

No changes in law of succession after the fall of
communism

New codification 2012 (in force from 2014)

Inspiration — ABGB, Draft 1937, BGB, many
other codes (e g. Code civil Quebec — trust law)

For military will may be Italian law (not sure, not
mentioned in the explanatory report)
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§ 1545 OZ 2012 /Sec. 1545 CzCC2012

1) When participating in an armed conflict or military
operations, the last will of a soldier or another member
of the armed forces may be recorded in the presence
of two withesses by a commander of a military unit
of the Czech Republic or another soldier at the
rank of officer or higher. If a testament is made in
this manner, its validity is not to be denied.

(2) A commander shall, without undue delay, deliver
the testament made under Subsection (1) to a
commander of superior command, who shall, without
undue delay, hand it over to the Ministry of Defence of
the Czech Republic.

Originally was not ,or“ but ,commander in the
rank of officer”

Problem — unit on mission in e.g. Afghanistan —
there is usually the commander of unit in rank
lower as officer - regulation would be useless

Time limitation - 3 months (inspiration BGB)
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Dekuji za pozornost
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