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.Wncfonc Law (ine




Types of lIA

» Institutional:
PCA based on int. Treaty

or ICC on their own arbitr
r, i.e. Swedish, resp. Fren
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» A doctrine of precedent does not exist in i
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Interpretation of
iInvestment treaties

» Articles 31-33 Vienna Convention on the L
Treaties (codyfing international customa




Means of in’rerpre’ra'

under VCLT

» Good faith

nts and practice
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Three Phases of IIA .

proceedings

» Jurisdiction




Jurisdiction

» |Investment




Investment 14

» Definition in the applicable law (treaty)
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» Territory (ratione loci)
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atione materiae)

t (,,in accordance




The essential d|s’r|nc’r'

» ICSID




The so-callea doub\-

hole test

» There must be an investment under: .
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» Art. 25

spoken as to what is investme
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» A substantial commitment or contribution;
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What is an investme 21
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» It may be a tangible or intfangible asset ha
economic value connected to the territo

ovaeble assets
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Investors: an overvie

» Naftural persons
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artnerships?




Natural persons .
‘

» Diplomatic protection — a ‘genuine link’ (
Nottebohm Case - ICJ)




Investment law

» The problem of double nationality

lve, dominant nationality —a m




Legal persons

> Incorporohon (the ICJ Barcelona Traction




Problems
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» the interpretation of the phrase ‘an investo
Contracting Party’
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Shareholders

» Under many BITs foreign shareholders of lo
companies are protected against interfer
by the host state




Problems with regor.

shareholders

» Treaty shopping
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rocess as a reaction
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The role of national |

» Traditionally, a link must exist between an i
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to national law, no inves



An autonomous subje.
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» Some fribunals see an autonomous conce
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Lis Pendens

» CME v. Czech Republic and Lauder v. Cze
Republic (cirtigue of two opposite outco
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Admissibility

» Meaning: Whether the claim is ,,mature en
to be enforced

cal remedies
es
omestic law
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customary law

» So called Hull formula — no expropriation wi
adequate and prompt compensation

(classical book of Jan P

m standard
iaa/ )



http://legal.un.org/riaa/
http://legal.un.org/riaa/
http://legal.un.org/riaa/

Expropriation 36

» Not defined in BITs (definition taken from
customary internatioanl law — namely 1US
piCt.net/ )

ing that deprives inve
fits investment

y expropriate (almost
, but against a just,
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Lawful v. unlawful
expropriation

» Lawful — public purpose, non-discriminatio
ompensation, including in

one of these condifion
mages



Direct v. indirect . 38

expropriation

» Direct taking v. other means

omissions (but see Olguin v.

to expropriation (Gen

ans, including courts
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Recent discussions

» Right to regulate stemming from customa
international law v. expropriation and sta

lon belong to investor if
Nnd non-discriminato

iser v. Spain/solar ener
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products (Phillip Morris v.
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» Summa divisio:
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FET, full protection and s
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FET (2)

» Types of behaviour contrary to FET:

lication of domestic law

iregularities, which s
e with sense of justic

is required
(the changes in regulatory
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Arbitrary and/or
discriminatory measures

» The ICJ ELSI case (1989) offers definition of
arbitrary:

SO much something opp
thing opposed to the

other standards, like FET,
e state is arbitrary
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security

» Originally: protection of the physical spher
investor and the investment

legal security — changes
iolate the standard

viour is due dilligenc

-state actors (AAPL v. Sri
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MEN Treatment

» Aim: non-discrimination among foreigners

possibility fo invoke provisions
ties

sdem generis — the pr
e same kind as that |




MFN — operating
Instructions

An MFN
clause in
the BIT

Another
BIT
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ment, which define the

MFEN (cont.)
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A contested issue 48

» May procedural provision on settlement of
disputes be invoked by virtue of an MNF

affezini v. Spain (yes) v.




Remedies 49

» Starfing point = the Chorzow Factory case

ces casued by an illegl act

estitution, if possible
ompensation

safisfaction
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Remedies |

» Investment freaties — typically damages

= actual loss + loss of profit + int,
st (the Chorzow factory

Iso moral (Desert Line

ot
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Specific provisions

» Transfer of capital clauses

> auses

ses
ncy clauses”
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Recognition and .

Enforcement

Convention on Recogni
ign Awards or national




Annulment of the o 53

» ICSID — autonomous régime of annulment
> — the rules of lex loci arbitri app




Waiver of immunity . 54

» Jurisdictional v. Execution immunity

their jurisdictional immunity b
IT (Walter Bau v. Germa

NnNot waive execution
an by an express w




