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Abstract:

The aim of this paper is to discuss the notion ohe so called ‘unifying opinion’ — an instrument ofthe
Czech supreme courts for unification of Czech cadaw. This instrument is said to be a relic of soclast
legal systems — surviving in the legal systems obgft-communist countries. It has been subject of
criticism from some of the Czech as well as foreigtegal theorists, especially due to the fact that i
seems to be a significant flaw in the division ofgwers concept, an inherent element of thRechtstaat
(State of Law). Does this instrument of unifying omions pose any threat to the modern notion of
Rechtsaat?

|. Introduction

Judicial decision-making in democratic countriegaserned by general principles of law
such as legal certainty, formal equality and foeaddity of judicial decision-making.
These principles demand certain quality of thegiadidecisions which may be seen in
fulfilling the principle that “like cases should lpedged alike”. To ensure that it will be
done so, there are the supreme courts that aeddall“unify the case-law”. Although the
Czech Republic does not belong to the countries dpanly adhere to the doctrine of
precedent, Czech case-law does have a certainedegmormative value that makes the
judges to respect it. This paper is not concernél thie questions of precedent in the
Czech Republic, however interesting and topica thay have been. It is to be concerned
with a special instrument managed by Czech supmuds (I use the plural here to refer
to the Supreme Administrative Court of the Czeclpubdic — dealing with administrative
matters — and the Supreme Court of the Czech Riepulaealing with all other matters:
civil and criminal), the so called unifying opini®n

[I. Unifying opinions defined

Unifying opinions are abstract interpretations aivlgiven without any actual contact to
one concrete case. These interpretations are dfi@mam the experience of past judicial
decision-making and they are based on a presuppositat the supreme courts monitor
and analyze lower courts’ case-law. fjese opinions are given by the court, usually by
the full court (or the Plenum) or by a so calledeaxled bench (a bench of judges
consisting of more judges than needed for standaaision-making; in Czech they are
called “senates”), on matters of a particular kowdside the standard decision-making,
independently on any particular case. Accordin@zech laws, the supreme courts should
monitor and analyze the decisions of lower courtd hased on these decisions and to
ensure the uniform decision-making issy@nions or as one of the translations of the
cited law puts itrulings of an exemplary natur¢?2] These opinions presuppose that the
case-law of lower courts on like matters is ndteaknd that the lower courts interpret one
and the same law or situation differently. The supg courts’ task here is to show which
one of such arising possible interpretations igsspd to be the correct one and should be
applied consequently by the lower courts. Althouplese opinions are not formally
binding, they influence the lower courts’ decisioraking with the simple fact that they
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show the way in which the supreme courts will beidiag from now on. To avoid
overruling of their decisions, the lower courtsdea adhere blindly to these opinions (and
supreme courts’ case-law in general) without disitigsthem. What makes the unifying
opinions so special is their complete independemteany concrete case. The supreme
court thus formulates opinioms abstractg as legislature does.

. History

Socialist legal systems insisted on centralizedrobof almost every part of social life.
Courts and their activities were no exception. He first half of the twentieth century
(during the so called First Republic of Czechoskiag the case-law used to be published
in private case-law reports. This custom origimgtin Austro-Hungarian tradition was
replaced in the 1950s by centralized case-law tepor these reports only some of the
decisions were published — those that should bevkrio wider (expert) public — and those
that seemed to be “wrong” were banned from pubigii8] Czechoslovakia, as one of the
Central European countries that followed the swtiaoviet model of centralized legal
system, adopted the idea that the Supreme Courntcsissue directives to explain the right
meaning of controversies in law. [4] These “direes for the correct interpretation of
statutes and other legal enactments” as they watedcappeared for the first time in
Czechoslovakian legal system in 1953. Since 19B0sstatutes used the term “opinions
given to ensure the uniform interpretation of gl [5] These directives could be issued
without any connection to any concrete resolutiba dispute. The unification of the case-
law was characterized as “putting finishing toucheslegal norms organized by the
state”.[6] They fulfilled the central governmensgandpoint that judges should be taught
the proper interpretation of socialist statutes #rad they should be systematically led to
apply the law in the socialist way.

After 1989 these unifying opinions remained in legystem of Czechoslovakia (and later
the Czech Republic) as well as of other post-comst@ountries.

This kind of opinion given by the supreme courtsloet seem to be known in Western-
European countries. The supreme courts do usuallg gome kind of explanatory
opinions in case the individual benches of judgeshe supreme court adopt different
interpretations of the same or similar subject-arafthis kind of explanatory opinion is a
traditional instrument of unification of the casavl in continental legal systems. The
Czech Republic is no exception: apart from the yumg opinions discussed, Czech
supreme courts use several instruments to unifg-tza of lower courts and discrepancies
between interpretations of the same statute byraephenches of the supreme court. First
of all there are the decisions on extraordinaryigatl remedies. For the purpose of this
paper and because of the lack of another expressiaiis specific Czech term, let me
call themappeals These are decisions on real cases. All of thesesidns are published
online and some of them in an official supreme toase-law report. | believe that this is a
sufficient way to let the lower courts know what tbupreme court’s legal opinion is. The
second instrument is designed to unify the decisi@aking within the supreme court.
There are special procedures to be followed wheereh reaches such legal opinion in a
decision that differs from legal opinions in probecisions of the court. In such a case, the
decision should be made by an extended bench #sathe competence to change the so
far used legal opinion in favour of a new one. Thader instrument may be found in
different shapes and sizes in other European deshissupreme courts and because of
translational problems they are sometimes confwe#ld what | call here the unifying
opinions. This instrument is common and traditignappears within the supreme and
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constitutional courts throughout continental Europmifying opinions stand very far
apart.

IV. Prospective and Retrospective Judicial Decisicmaking

The decision-making of the continental supreme tsocan be divided into two groups:
retrospective and prospective. [7] Retrospective such decisions that deal with past
decisions of lower courtsappealsor cassation. These decisions are bound to pkticu
cases and apart from the usual consequences aigudecisions do not constitute any
future obligations. Therefore, retrospective arehssupreme court decisions that judge the
accuracy or correctness of lower courts decisiBngspective decision-making focuses on
the future: creation of precedent comes first,giadiremedy second. Prospective element
in these decisions seeks to create a new intetjpretar modify an old one. The aim of the
prospective decision making is to unify future ckse. [8] Since the middle of the
twentieth century continental supreme judiciary dernto focus increasingly on the
prospective element of their decisions. Both thedements — retrospective and prospective
— are present in the decisions on dippeals they judge or evaluate the correctness of the
lower court decision and at the same time theiomates may contain new statutory
interpretations or a new legal opinion.

In this respect unifying opinions differ from dtle other kinds of decisions of the supreme
courts: they do not contain any retrospective etégraeall but only a prospective one. The
aim of unifying opinions is to create a future qgeasligation or for lower courts, although
they are not formally binding.

V. Normative or Informative?

This point brings us to the very nature of the ying opinions. Do they just unify all that
has been said to similar matters in prior courtisiens into one piece of paper or do they
have a special normative character? Let me disthussarguments for both of these
approaches.

Unifying opinions may contain two kinds of infornaat: they may inform in one piece of
paper on what were the benches’ legal opiniongior plecisions or they may choose and
stress only one of the interpretations and infone ¢ourts what the “correct” one is. If
they are only informative, should they not be ratpeblished independently in law
journals? The simple fact that this is not the camsey bring us to the conclusion that
unifying opinions are not only informative: they ynlaave a certain normative value. The
arguments in favour of their normative nature arnpp®rted by the fact that the unifying
opinions are given at the full court sessions deast by extended benches of the court.
This is one of the factors that in Alexander PedZercontinuum of normative values
enhances the normative value of a judicial decig@ecision of the Plenum is more
binding that that of an extended bench, decisioanoéxtended bench is more binding than
a decision of an individual bench). [9] For a loweurt, a decision given by the full court
Is a clear sign that the whole court shares thisiop and that individual benches of the
supreme court will most probably follow it.

Therefore, it may seem obvious that unifying opmsicare rather normative than just
informative. It is accepted that judicial decisiais reach a certain degree of normativity.
Judiciary’s main function within the legal systesita protect rights by solving disputes. A



concrete dispute, a real problem or an actualngément of rights legitimizes the courts to
interpret (or even create) and apply the law. [td§ the immediate connection to the
individual real situation that can sustain latermnativity of the decision. Unifying
opinions are abstract, not concrete interpretatigriaw. In this sense, they are not judicial
decisions and therefore they should not bear theesaormative value as the standard
judicial decisions.

From the wording of the statutory provisions orsthepinions it may seem clear that these
opinions are after all decisiossii generis Although not in the form of a judgement or a
resolution, they are decisions of an extended bendhe full court session which gives
them higher degree of respectability. When somgtlsrstated by the full court (that is all
the judges of the supreme court) should it not leeenmmportant than a judgement given
by a single bench of judges?

To whom are the unifying opinions directed? Appé#senthey are not directed to the

individual benches of the court; as was alreadytmoeed, there are other instruments to
deal with the discrepancies between the decisibribeoindividual benches. Or are they
directed at the lower courts? Again, there areroloeirces to find out what the court’s
legal opinion is. A question arises: are the uniyopinions of any use at all?

VI. Advantages of the Unifying Opinions

When | overlook the fact that unifying opinions adopted without any real link to a case
— therefore seem to be a little unsystematic — tteefpave several advantages. Continental
legal systems are not systems of precedent. Whahsdo acquire certain degree of
normative value is the so called “steady case-lawilk of judicial decisions that deals
with the like cases alike, not a single decisioa precedent. The judges of lower courts
should respect this steady case-law (that is etthéllow it in their own decision-making
or to discuss it and pose cogent arguments in tesedo not agree with it). But in a
judge’s everyday amount of work, to study all thegpreme courts’ decisions to find out
what the steady case-law is, is almost impossiiiés is the case when it is far more easy
to look into one single text of a unifying opini¢m find what the actual supreme court’s
opinion on a subject-matter is.

Another undeniable advantage of these opinionsegteat possibility for a supreme court
to unify such subject-matters that cannot come h® $upreme court by the usual
procedural way [11] or those that do not come oghpreme court at all. [12] The arising
problem in this case is this: if the courts makehsdecisions, does it not exclude them
from the hierarchy of the judicial system in a veand makes them to become some kind of
“general management of the judiciary”? And what sldé do to the concept of
independence of the judiciary?

VII. Unifying opinions and the place of the judiciay in Rechtstaat

The division of powers concept is an inherent el@noé a modern democratic state that
adheres to the rule of law, or the continental iver®f it — theRechtstaat- the state of
law. The judiciary — one of the three powers — seémbe the most sensitive to being
independent. The independence of the judiciaryni®féen discussed issue; the points of
view ranging from a demand of an absolute indepecel¢including the administration of
the judiciary and no normative value of judiciatd#ons) to the necessary interconnection



to the remaining two powers. In the Czech Repulttie,independence of the judiciary is
often simplified to a statement that the judiciegyound (is dependent on) by the statutes
and by nothing else. This approach may lead tovan-ieliance on legal rules, a kind of
excessive legal positivism. [13] Such approach teahot much different from strict
formalism is a heritage of the communist centralisind formalistic idea of state
management. The idea of normative value of thecjalddecisions is still a brand new
concept that is only slowly finding its way to Chelegal thinking. This fact points at a
very interesting paradox: on one hand the Czechl ldgeory seems to oppose such
normative value (or any degree of bindingnessudigal decisions, on the other hand it
does accept this specific legal institution of ymg§ opinions that puts the judiciary into a
role not different from that of the legislature4[1The nature of unifying opinions was
even strengthened by recent legislation that seemenhance the authority of legal
opinions of supreme courts.[15] They should be dina providing authoritative
information on how to apply the law correctly, byiiegh we come back to the socialist
directives. And such a situation may be consideretblation of division of powers. The
courts are not administrative bodies that are guebrby the administrative rules of
superiority and inferiority that would entitle tiseperior courts to issue binding directives
on how to deal with a particular subject-mattere uperiority-inferiority relationships
among courts of different levels are those of thespbility of a judicial remedy — but
always within a process of dealing with an indiatldispute.

| agree with Simiek [16] that when there is a sufficient way to yritie case law such as
the decisions orappealsand opinions given by the extended benches, thiyimumn
opinions as such seem to be unsystematic and radurtimay be even dangerous to the
system if it was agreed that they do have highemative value than regular decisions of
benches. Moreover, unifying opinions “steal” theasp for a legitimate and open
discussion about certain subject-matters beforg dhe actually decided by the court. [17]

VIII. Unifying Opinions and the Ministry of Justice

As another aspect of the unifying opinions thanpoat their rather unsystematic nature is
the fact that an adoption of this opinion can htiated by the Minister of Justice. Czech
statutory provisions [18] entrust the Ministry afsfice with the state administration of the
supreme courts and all the lower courts. The Mipishould monitor and analyze the
courts’ activities, especially from the point oew of adherence to basic legal principles
and judicial ethics. Should the Ministry come asraliscrepancies in judicial decision-
making, it is entitled to give impetus to the SupeeCourt to adopt a unifying opinion.
The supreme courts are under no obligation to adogipinion just because the Minister
of Justice asks them to. But a question arisest whichappen if the courts do not “obey”?
Minister’'s dissatisfaction with such fact may hasertain consequences. Suddenly, the
supreme courts (and impliedly the Chief Justicethasofficial heads of the courts) seem
to be in a position inferior to the ministry (wheetheir independence now?) and the
minister’s discontent may lead to the Chief's sunsjan.

This actually happened in the Czech Republic in62@Mhen the Minister of Justice
suspended Iva BrozZova, the Supreme Court Chieicdushd as one of the reasons for his
decision he stated that the Supreme Court doefulfibits role in ensuring the uniformity
of the case-law because it does not adopt enoudyingiopinions. But, as the spokesman
of the Supreme Court said in 2008, such claim qmigves that there is a lack of
knowledge about how the unifying of the lower ceurtase-law actually works. [18]



Czech statutory provisions provide other instruradryt which case-law can be sufficiently
unified and these were already discussed. Whesupeme court uses these instruments
(which, moreover, do have the necessary link teah case) there is no need to adopt the
unifying opinions. This again brings us to the dason that if not necessarily wrong, the
unifying opinions are at least redundant.

IX. Conclusion

Unifying opinions seem to be based on a presumptan individual cases are just an
impulse to not a purpose of judicial decision-magkiecause the purpose of these opinions
lies in stating general solutions (e.g. interpieted of a legal norm) that go beyond
individual cases. [20] This way the supreme co@tdmes a creator of legal norms (as
legislation). It was not a purpose of this papedéal with the matters of courts as creators
of norms and let it be sufficient to say that ise&f the courts actually contributing to the
creation of legal norms, it may be done so onlyhim course of fulfilling their foreground
function: the resolution of disputes and protectibmnights.

I am convinced that the judiciary’s role in the f@ion of rights is based on concrete
cases, real rights and interests of real peopléhiWihis presupposition the courts may be
considered as creators of norms of a kind. They foayulate legal principles and their
decisions may serve as precedents in the AnglofSmeaaning of this word. To formulate
interpretations of statutes or principles indepatigeon concrete cases goes beyond the
scope of judiciary’s competence. The relationshipsveen courts are those of judicial
remedies not of administrative superiority and rioigty. The supreme courts cannot issue
binding directives on specific interpretations tatstes. Every court, even the court of first
instance has the right on its own interpretatioradkgal norm (supported by relevant
arguments, of course) and no directive can “stdad”’space for an open discussion before
the question actually arises.
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