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Abstract: Argues that an explicit right to freedom of action should be
added to the human rights framework on the basis that the current pro-
tection offered under the Human Rights Act 1998 is inadequate because
it is limited to protecting particular rights or freedoms. Considers
the example of the ban on hunting with dogs under Scots law and the
extent to which the Outer House judgment in Adams v Scottish Ministers
demonstrates the difficulties in challenging the legality of the rest-
riction on the ability to take part in the proscribed activities, lea-
ding the petitioners to construct their case artificially under the
European Convention on Human Rights 1950 Art.8 and Protocol 1 Art.1l.
Sets out the case for protecting liberty per se and why a right to
freedom of action should be added to the 1998 Act. Includes a sugges-
ted text and addresses the concerns which this provision might raise
over the limitations of such a right, who would be right holders, the
potential for trivial claims and judicial control.

*473 This Opinion identifies limits to current human rights protection in the
UK in that outside the human rights guaranteed by the Human Rights Act 1998
(HRA), there are no real mechanisms to protect from interferences with freedom of
action. The authors therefore propose the addition of a right to freedom of acti-
on to the HRA, thereby remedying and strengthening the protection afforded to
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liberty itself. The need to protect liberty is presented through case examples
and the authors examine the proposed heightened significance of justifications
given for state interference with this right.

"Experience should teach us to be most on our guard to protect liberty when
the government's purposes are beneficent. Men born to freedom are naturally
alert to repel invasion of their liberty by evil-minded rulers. The greatest
dangers to liberty lurk in insidious encroachment by men of zeal, well-meaning
but without understanding." [FN1]

"The sole end for which mankind are warranted, individually or collective-
ly, in interfering with the liberty of action of any of their number, is self-
protection. The only purpose for which power can be rightfully exercised over
any member of a civilised community, against his will, is to prevent harm to
others." [FN2]

Libertarianism and human rights

The concept of liberty, or freedom of action, was a central inspiration behind
the first generation of human rights. The principle that people are born free and
that liberty should not be subject to the arbitrary control of the state is foun-
dational in the early rights documents such as the American Bill of Rights and
the French Declaration of the Rights and Duties of Man. Yet, whilst historically
the human rights movement had a close connection to libertarian ideals, no
existing human rights charter or bill protects the foundational principle of fre-
edom itself.

The spirit of John Stuart Mill's famous maxim is certainly not reflected in
the law. Until recently, Parliament was free to restrict any of our liberties for
any reason it saw fit provided that it clearly authorised the restriction by law.
The rule in Entick v *474 Carrington [FN3]--that governmental infringement on the
liberty of citizens is only permissible in so far as it is shown to be authori-
sed--provided some protection at common law but this protection was inadequate.
Our liberties were negative freedoms existing "in the silence of the law" [FN4]
and guaranteed to us unless Parliament decided otherwise. As Sir John Donaldson
explained in the Spycatcher litigation: "the starting-point of our domestic law
is that every citizen has the right to do what he likes, unless restrained by
common law or statute" [FN5]-- unfortunately, the law had little to offer where
common law or statute did restrain liberties. Although principles of interpre-
tation favour a "moral reading" of the law to protect liberties and rights, this
is only of marginal use. The common law has no tool with which to consider inf-
ringements of liberty where clear and unambiguous legislation interferes with it.
In such a case we are reliant upon the government to protect our freedoms but it
is clear that it cannot always be trusted to do so.

These criticisms of the limitations of "negative liberties" were well rehear-
sed in the literature surrounding the introduction of the Human Rights Bill and
there is no need to reconsider them in detail here. It was because of these limi-
tations that Liberty chose to move from a purely libertarian stance to support
the philosophy of human rights in the early 1990s. [FN6] It was Liberty's view
that any majority that existed in Parliament, no matter how benign or benevolent,
was unlikely to have the capacity or the will to protect the minority from the
majority. It seems somewhat unrealistic to expect politicians to risk the wrath
of the tabloids and their chances of re-election for the sake of unpopular groups
such as suspected terrorists, sex offenders or failed asylum seekers. The philo-
sophy of human rights addresses the weakness of the negative liberties view by
developing fundamental principles and placing a positive duty on the state to
protect them. This is strengthened still further through justiciable rights that
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enable individuals and groups to hold the state to account at a domestic or in-

ternational level. It might be thought, then, that the enhanced protection offe-
red by justiciable human rights norms would be the solution to the lack of teeth
in the libertarian position: this is not strictly the case.

Limits to human rights protection

Although the Human Rights Act 1998 has considerably strengthened the protecti-
on of the individual from state interference with specified rights and interests,
the Act does not defend liberty itself. Whilst human rights techniques are a use-
ful tool in protecting particular rights or freedoms, they are of little use in
challenging restrictions on liberty which do not engage protected rights. Human
rights principles have, to date, had little impact on diverse debates such as
voluntary euthanasia, [FN7] the legalisation of the use of cannabis or any ban on
hunting with dogs, which restrict the freedom of the individual but do not obvi-
ously raise rights protected under the Human Rights Act. In these cases *475 the
complainant will retain the rights available under the common law, [FN8] but as
we have seen these rights are of little use in the face of a statute explicitly
restricting liberty.

Take, for example, the ban on hunting with dogs currently in place in Scotland
[FN9] and proposed for England and Wales. The ban clearly restricts the freedom
to take part in the proscribed activities but is it possible to examine the lega-
lity of this restriction on liberty through the Human Rights Act? The recent
challenge to the Scottish legislation in Adams v Advocate General for Scotland
[FN10] suggests that this would be extremely difficult. [FN11]

The reason the petitioners in Adams were challenging the legislation is clear
from the judgment: "their complaint is that the legislation has the effect of
criminalising their way of life: the risk of being prosecuted and convicted if
they continue to engage in it". [FN12] Unfortunately for the petitioners, the
Human Rights Act does not protect the freedom to continue in a particular way of
life and so they were forced to recast their claims as falling under the Act. The
challenge was characterised as falling under Art.8 of the Convention (the right
to respect for private life) and Art.l of Protocol 1 (the right to peaceful use
of possessions). [FN13] The challenge failed, essentially because the real con-
cern of the petitioners, the restriction of their liberty, was artificially con-
structed as one of these secondary rights but failed to fully engage those
rights.

Take first the claim that the ban infringed respect for "private life" under
Art.8. Although this right goes further than a right to "privacy", it does not go
as far as a general right to "freedom of action". To engage the right the petiti-
oners had to argue that hunting is a "private" activity, or at least that hunting
and the culture surrounding it was central to their private lives. Unsurprisingly
the petitioners failed on this ground. The court found that hunting is something
of a spectacle, open to all comers and often taking place in public or on public
land making it difficult to argue that it is private in nature. The claim failed
on the basis of the public nature of the activity, an issue essential to Art.8
but irrelevant to the question of whether the petitioners' way of life should be
criminalised.

The claim under Art.l of Protocol 1 also turned on an issue irrelevant to the
restriction of liberty: the question of whether the use of their property was
controlled under the legislation. Whilst petitioners whose horses, land or dogs
were used in hunting could bring a claim under Art.l of Protocol 1, those who did
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not own such property could not, unless it was possible to argue that the "right
to hunt" itself was a possession, the use of which was being limited. [FN14] The
artificiality of this argument meant that in Adams it was only the petitioners
with relevant possessions who were *476 able to proceed to the question of whe-
ther the ban was justified as a necessary and proportionate response. Again the
ability to raise a challenge under the Human Rights Act depended on proving a
fact irrelevant to the central question of whether the restriction on the way of
life of the petitioners was reasonable.

This example shows the inadequacy of the Human Rights Act in dealing with
questions concerning restrictions on liberty. Whilst we do not make any judgment
as to whether the prohibition on hunting was an inappropriate restriction on li-
berty, we do consider that the court should be able to ask such a question. We
would argue that the claim could be addressed more rationally if the interference
with liberty was considered as a whole rather than viewed from the artificial
perspective of its impact on protected interests. A more useful approach would be
to recognise that the ban constitutes a restriction on existing freedoms exerci-
sable by citizens in the United Kingdom. On the presumption that freedoms should
not be further eroded without good reason we should then turn straight to the
crucial question of whether the interference was justified. In raising this ques-
tion it is an unnecessary obstacle to have to establish first that the activity
was part of the participants' "private life" or that the right to participate was
a "possession". If the principle of freedom is accepted, claimants should be able
to raise it directly rather than being forced to recharacterise the issue as rai-
sing protected interests.

The need to protect liberty

If we are correct and neither the common law nor the Human Rights Act allow
challenges to restrictions on liberty per se, does this matter? We would argue
that it does. Even a government concerned to protect the liberties of its citi-
zens will find itself in situations where it is expedient to interfere with free-
doms. A government under pressure to take decisive and rapid action may well re-
spond with measures that limit or infringe the freedoms of individuals or groups.
A brief glance at some recent and proposed legislative measures illustrates this.
The draconian legislation that followed September 11, 2001 allowed, amongst other
measures, the detention of terrorist suspects for indefinite periods without
charge. The call for greater security prompted by the fear of terrorism brings
forward proposals for identity cards and greater surveillance and data sharing
powers. Outside of the terrorist threat legislative measures to deal with percei-
ved social problems have included imposing curfew orders on children and effecti-
vely criminalising otherwise lawful behaviour through anti-social behaviour or-
ders on the grounds that it may cause "distress" to others. [FN15]

The proper limits of state interference with liberty is an issue that has re-
ceived serious consideration from writers such as H.L.A. Hart [FN16] and Joel
Feinberg. [FN17] Clearly there will be circumstances in which restrictions on
freedom of action can be justified, for example, where the restriction is closely
tailored for the protection of the rights of others or on the protection of a
compelling public interest. In order to protect liberty these restrictions must
be based on a considered basis. Our concern is that it is clear that the govern-
ment does not seem to operate on any such coherent view and that the *477 courts
have no tool with which to assess the appropriateness of state interference with
liberty outside of the limited rights protected by the Human Rights Act.

A right to freedom of action?
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What might give the courts such a tool and bring human rights protection more
closely in line with traditional libertarian thinking in this country would be to
include a new right in the Human Rights Act. This right would protect liberty,
the right to engage in any peaceful activity unless there was a legitimate reason
to prevent it. Any interference would need to be properly prescribed by law and
its effect would have to be proportionate and necessary in a democratic society.
This new right would act as a brake on all those governments (of whatever politi-
cal colour) whose first response to pressure to do something is to create new
restrictions and criminal offences. This new right would give the individual pro-
tection outside the existing categories of the Human Rights Act but would use the
human rights framework to ensure that the principle could not be ignored by the
state when it became inconvenient.

A suggested text for such a right, to be added to the Human Rights Act, would
be:

"Everyone has the right to freedom of action. There shall be no interferen-
ce by a public authority with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic society in the inte-
rests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health
or morals, or for the protection of the rights and freedoms of others."

This right would bring the foundational common law principle of freedom of action
within the protection of the Human Rights Act. It would also begin the process of
going beyond the European Convention on Human Rights and creating a "home-grown"
Bill of Rights. [FN18]

In principle, this text could also be added to the European Convention on Hu-
man Rights itself. We are aware, however, of the difficulties involved in getting
the agreement of more than 40 governments and drafting a new additional protocol.
[FN19] It is perhaps more realistic to build on the Human Rights Act and move
towards a UK Bill of Rights.

Recent statements from the Home Secretary and the Prime Minister suggest that
the current government has little interest in expanding rights. [FN20] Neverthe-
less, the Conservative Party has taken a much greater interest in freedom since
Labour came to *478 power. This interest has been reflected by the Daily Telegra-
ph in their campaign for "a free country". [FN21]

Although the Conservative Party did not oppose the Human Rights Act when it
was debated in Parliament, it has not enthusiastically supported the Act. The
Shadow Home Secretary, Oliver Letwin, has recently written setting out his con-
cerns about human rights. [FN22] His thinking is that freedom under the law has
been the foundation stone of British liberty, and that human rights law is a
threat to that very freedom. In his view, much of the new human rights law remo-
ves, rather than upholds, liberties. The ever more powerful state can encroach on
basic freedoms and the paradigm shift from liberty to positive rights leaves too
much discretion to the judges. He argues that the continental tradition of
rights-based--often discretionary--law conflicts with the British tradition of
negative freedoms. Modish trends, which go against the true tradition of liberty,
have no place in conservative thinking.

His solution is to include a freedom clause in each new law. This "freedom
clause" has now been given some structure by another Tory MP, Mark Prisk, who has
introduced a 10-minute rule Bill:

"to require each item of legislation to be subject to a statement as to how
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each measure included in it affects the freedom of expression, assembly, cons-
cience and association and why the benefits of the measure outweigh any loss
of freedom." [FN23]

Although we would argue that the human rights law could be a powerful tool to
protect liberty, we share the concern that the current law does not go far enough
to protect liberty. It seems to us that therefore some support for our proposal
might be found from within the libertarian camp.

Scope of the right

In our view, the limited protection given to freedom of action in the current
law is of sufficient concern that the introduction of a new right warrants seri-
ous attention. We are, however, aware that there are a number of issues, and po-
tential difficulties, which need to be addressed. We have identified below some
areas which would need particular research and debate before the new right could
be included in the Human Rights Act.

Limitations

A particular issue for public debate are the limitations included in the
right. The restrictions included in our draft right are intended to mirror the
drafting of particular articles in the European Convention on Human Rights to aid
in the interpretation of the new right. [FN24] The Convention is now over 50
years old and it may be that new restrictions (such as environmental protection)
may be required or that existing *479 restrictions should be removed. This is
particularly the case with the restriction for the "protection of morals", inclu-
ded in a number of Convention rights. In principle, we would argue that the mora-
lity of the majority should never justify the interference with the freedom of
another. We would also reject any suggestion that society is entitled to protect
its common morality in order to protect itself. [FN25] Ideally we would remove
this restriction, however we are aware that this may have significant ramificati-
ons for areas of public policy such as medical ethics: particularly issues such
as embryo experimentation, the ban on cloning of humans and restrictions on late
abortions. The policy implications of introducing the right without this rest-
riction would require particular research.

Right holders

A further question is whether the right should only apply to individuals or
should be extended to companies or other corporate bodies. We would suggest that
the right should be limited to individuals as it is based on the principle that
individual dignity requires that a person is able to take control of their life
as far as reasonably possible.

Trivial cases

There may also be some concern that the right could unnecessarily restrict pu-
blic authorities in implementing licensing or regulatory systems. For example, it
might be possible to use the right to claim that a speed limit or parking rest-
riction in a particular area is not necessary and is an unjustified restriction
on liberty. The use of human rights claims in such trivial cases could unduly
hamper public administration and would tend to devalue human rights protection.
One way to deal with this objection is to concentrate on what is perhaps the 1li-
bertarian real concern--the creation of new criminal offences. It this was adop-
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ted as a test of whether the right was engaged or not, fewer of these objections
would apply.

Judicial control

Finally, there may be concern that the power given to judges by the right is
too extensive. On one level any law restricts the freedom of individuals to do as
they wish: traffic laws requiring me to drive on the left-hand side of the road
restrict my freedom to drive on the right. In this context, such a right would
enable virtually any law to be challenged, as even a trivial restriction on 1li-
berty arguable infringes the individual's right to "freedom of action". Once be-
fore the courts the judiciary would be faced with charges of judicial legislation
as they would be required to weigh the reasons given and decide whether the rest-
riction is necessary "in a democratic society". Many people were uncomfortable
with the amount of power given to the judiciary through the Human Rights Act and
the perceived problems for the separation of powers. There may *480 be concern
that the right would allow an inappropriately wide range of issues to come before
the courts.

We would suggest two possible ways to address this difficulty. First, a de mi-
nimis level of interference may be required before the right was engaged. More
fundamentally, however, we may consider the mechanisms used to protect human
rights and where the final say on the content of those rights lies. Under the
current regime it is the courts who have that final say, subject to any amend-
ments made by Parliament to the Human Rights Act itself. Under Liberty's propo-
sals for a domestic Bill of Rights [FN26] it would be possible for Parliament to
re-enact legislation struck down by the courts subject to enhanced parliamentary
scrutiny and voting procedures. Where a proper balance is drawn between judicial
and legislative power, the concerns about judicial "legislation" can be minimali-
sed.

Conclusion

We would argue that this country's long-standing commitment to liberty and
freedom is not adequately protected in the current system. The principle of 1li-
berty, or freedom of action, is foundational to the Anglo-American concept of
rights but was insufficiently protected by the common law. Whilst the Human
Rights Act gives greater protection to individuals in some circumstances, it may
only do so where particular interests are at stake. We propose that this is reme-
died by an explicit right to freedom of action within the human rights protection
system. Although the introduction of such a right may be problematic, we would
argue that the need for protection of liberty is great enough to warrant serious
consideration of this appeal.
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