Introduction

If you picked up this book, opened it to this page, and started reading this sentence,
chances are you are a person.

My assumption in writing this book is that its readers would be persons, i.e.,
human beings, actual flesh and blood people. I figured you might be a student,
a professor, a lawyer, a business executive, a policymaker, an activist, or any other
person who is interested in the role of corporations in our society today. What I did
not contemplate is that the reader of this book would be a corporation.

Yet corporations are people too, or so the law says. As legal persons, they can
conduct activities in and out of the marketplace in much the same way human
individuals do. Corporations can enter into contracts, buy and sell property, sue and
be sued, and make claims to some of the most fundamental rights guaranteed to all
persons under the Constitution. Why shouldn’t I assume that a corporation as
a person can pick up this book and absorb its contents? A corporation cannot read,
you reply; it is not a real person, its personhood under the law is a metaphor. But the
corporation can speak, according to the United States Supreme Court. Indeed, its
speech is entitled to First Amendment protection. And herein lies one of the most
perplexing dilemmas in American law. ‘The corporation is not a flesh and blood
person, but it nonetheless sceks to be regarded as a person with all the legal rights
that pertain to personhood. Courts over time have allowed corporations to be treated
in much the same manner as human persons, but the justifications for doing so have
not always been consistent nor clearly articulated, revealing a deep ambiguity over
the idea that corporations are fellow persons in the eyes of the law.

The personhood of corporations has always been a vexing puzzle for legal
scholars, but in the last few years the dilemma over corporate personhood has
moved well beyond academic circles and has become a controversial topic among
wide swaths of the American public. Perhaps the surge of interest in the subject can
be attributed to recent Supreme Court decisions that have extended corporate
political speech and religious exercise rights in unprecedented directions. For
example, in 2010, the Court in Citizens United v. Federal Election Commission
upheld the First Amendment right of corporations to use unlimited corporate funds

1




Corporate Personhood

i(.) igggg;tgzgl)(;ste candidates in po]iti'czﬂ elec%ions‘.‘ In 2014, the Court i'“ Bi”}?:etl(i
religio, freedg)m tores, In.c. held that it is a vxolah'on of a corporatl.o}n s rciss o
contracenti o require the company to provide emplf)yc?s with ac T on
contraceptive methods that the corporation finds morally objectionable base

]Its religious principles. Most recently, in 2018, the Court in Masterpiece Cdl\‘eShOp’f
. tg;l]:-egoll)(:;i(;SCivil Rights Commission upheld on very narrow grounds the rfght ;)C

s owner to refuse to bake a wedding cake for a same-seX coup
})ecause of his religious objections to same-sex marriage.> The nation engaged 11
S‘}Tgffi’j ]debjltc over these cases, Qtlcs‘tior?ir‘lg whether corporate entitics can )ﬂ“h
tld have the same status as human individuals to claim fundamental free spee

anfl religious exercise rights.

The very notion that corporations can be persons under the Constitution has
sparked outrage among a significant portion of the general public that belicves
corporations should not share the same constitutional rights of human beings:
When former presidential candidate Mitt Romney famously stated, “Corporations
are people,” at the Iowa State Fair during his 201 campaign, he found himself in the
C?nter of the corporate personhood controversy.* Someone in the audience imme-
d\lately shouted back, “No, they’re not!” Romney replied, “Of course they dr¢-
I-'aVerytlling corporations earn ultimately goces to people. Where do you think it
goes?” Romney’s point was not that corporations themselves are persons, but that
corporations are essentially collections of human individuals whose financial inter”
ests are always at stake. Nonctheless, his statement drew widespread ridicule and
scorn from opponents who accused him of equating corporations with real persons
and presumably revealing his bias in favor of large corporations.

As the Romney incident demonstrated, the concept of corporate pcrsonhood h
touched a nerve for many people who question the legitimacy of corporations’ status
as persons under the law. When the Occupy Wall Strect movement began to pickup
momentum in late 2011, angry protesters waved banners that read “lind Corporate
P.ersonhood" and “Corporations Are Not People.”s These slogans symbolized deep
discontent over social and economic inequalities perceived to be the result of the
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growing dominance of corporate power. Many people began to connect corporate
personhood with the corrupting influence of money in politics and the widening gap
between the “haves” and the “have nols.” Several activist organizations launched
a popular movement to amend the Constitution to establish that the expenditure of
corporate money is not equivalent to political speech and that human beings, not
corporations, are the only persons entitled to constitutional rights.® Numerous
federal and state lawmakers, responding to pressures by their constituents, have
openly expressed support for such a constitutional amendment to abolish the
personhood of corporations. It is abundantly clear that corporate personhood is
a significant issue that no longer occupies the attention of legal scholars alone, but
has become a topic of considerable concern for many average Americans who decry
“big business” and the overbearing influence of “corporate America.”

My interest in the concept of corporate personhood began almost twenty years ago
when [ wrote a law review article on a federal rule of evidence called the character
evidence rule. Under that rule, evidence of a person’s character generally is not
admissible in court to show that the person acted in conformity with that character
on a particular occasion.? It is deemed unfair, for example, to present evidence of
a person’s prior misdeeds to prove that the person has a bad character and therefore
must have committed the crime for which he is currently being tried. I wondered
whether the character evidence rule applied to corporations in the same way it
applies to individuals. I questioned first whether the corporation is even a “person”
capable of having character for purposes of the character evidence rule, and second,
even if the corporation could be regarded as a person, whether it could actually
possess a “character” of its own, independent of the individual members of the
corporation. After considerable research and thought, I answered both of those
questions in the affirmative, but I ultimately concluded that the character evidence
rule should not apply with equal force to corporations because they do not have the
same moral status as human beings.® My ideas were tentative at the time.
I recognized even then that corporate personhood is complicated and that clear-
cut conclusions about its implications were clusive.

For me, the inquiry | entertained in that law review article was the start of a decades-
long interest in understanding more broadly what it means to say that a corporation is
a person and why it matters. Over the years, I have learned how intractable the debate
over corporate personhood is, largely due to the multidimensional nature of the topic.
In the past, the subject of corporate personhood was of interest mainly only to a small
group of legal academics who argued about the essential nature of corporate bodies.

& Move to Amend’s Proposed 28th Amendment to the Constitution, Movi: To AMEND, hitps://movetoa

inend.org/wethepeopleamendment [htips://perma.cc/sSAFB-sKVM]; The Amendment, FRee Sreecn
¥OR ProvLE, https://freespeechforpeople.orgfthe-amendment/ [https://jperma.ce/YG7H-YMLP].

7 See FeD. R. EvID. g404(a).

¥ See Susanna M. Kim, Characteristics of Soulless Persons: The Applicability of the Character Evidence
Rule to Corporations, 2000 U. ILL. L. Rev. 763, 804-08.
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the law should be structured to protect their individual rights and hold them directly
accountable. If, however, the corporation is an independent entity, separate and
apart from the individual shareholders and employees (who can come and go
without changing the structure and identity of the corporation), then the rights
and duties of the corporation may be fundamentally different in kind from those of
its individual members.”® In that case, the law should allow the entity itself to
exercise certain rights in pursuing its own goals and likewise be held accountable
for its actions.

"This tension between the “aggregate-ness” and the “separate-ness” of the corpora-
tion exists in all situations involving collective groups, including nation states. When
we refer to “America,” do we mean the sum total of all individual Americans, or do
we mean the national entity that has its own global identity? Can an America exist
without individual Americans to act as its members?"” By the same token, can there
be individual Americans without an America existing a priori?”* The corporate
nature of any association of human beings poses a conundrum whenever we must
decide whether the collective should possess rights or bear duties that go beyond
those of the individuals who compose the collective.

At bottom, these two opposing positions represent the perennial clash between
individualist and collectivist conceptions of human beings and their group associa-
tions. The individualist approach maintains that the individual is the only appro-
priate unit of social, political, legal, and economic analysis. The premise is that
“society is constituted of autonomous, equal, units, namely separate individuals, and
that such individuals are more important, ultimately, than any larger constituent
group.” Individuals are always primary; ontologically they exist prior to any group
or collective entity. Groups are secondary; their existence and significance arise out
of the freely contracted arrangements of their human constituents. This reductionist
viewpoint asserts that all group actions are reducible to and redescribable as indivi-
dual actions. From this perspective, the corporation cannot exist or act without its
human members. Those human beings alone are accountable for corporate actions,
and they alone are entitled to claim any rights. The individualist approach extols

a thing distinct from ils constituent parts. The word ‘corporation” is but a collective name for the
corporators or members who compose [it].” Id. at 2.

" Or10 GIERKE: ASSOCIATIONS AND Law: ‘THE CLASSICAL AND EARLY CirisTIAN STAGES 7 (George Heiman
ed. & trans., 1977) (“The association, or group, is a living entity ... Every group has a real and
independent communal life, a conscious will, and an ability to act that are distinct from the lives and
wills of its individual members.”).

" Cf. Patricia H. Werhane, PErsons, Ricirts, anp CORPORATIONS 51 (1985) (“Corporations have no reality
over and above their constituents, because they are created by and function only because of them.”).

2 Cf. Peter F'. Drucker, CONCErT OF THE CORPORATION 21 (rev. ed. 1972) (“The corporation is permanent,
the sharcholder is transitory. It might even be said without much exaggeration that the corporation is
really socially and politically a priori whereas the sharcholder’s position is derivative.”).

3 Alan Macfarlane, Tie Owicins oF Excusn INDIVIDUALISM 5 (1978); see also May Brodbeck,
Methodological Individualisms: Definition and Reduction, in READINGS IN THE PHILOSOPHY OF TIE
Socil SciENcEs 280 (May Brodbeck ed., 1968).
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alegal person is anyone the law deems fit to act under the law and to play a particular
role in the legal process. From this perspective, legal personhood is an empty slot
into which the law can drop any object, including a corporation, in order to assign it
various rights and dutics.”7 Many statutes, including the federal Dictionary Act,
define the term “person” to include corporations, partnerships, and other associa-
tions, as well as individuals.”

Determining who or what should fit within the legal definition of person has not
always been a simple endeavor. It is often mired in controversy and conflict because
deciding who counts as a person is inevitably influenced by considerations that go
beyond legal expediency. Philosophers and psychologists consider personhood to be
the exclusive privilege of those with essential traits such as the capacity for reason,
rational thought, free will, self-awareness, or phenomenal consciousness. Religious
and moral conceptions of personhood emphasize the importance of possessing an
inner conscience and the capacity to discern between right and wrong. Persons are
often described as ends in themselves,'? having autonomy and moral rights that must
be respected, as well as moral responsibilities for which persons must be held
accountable. Political, social, and cultural assumptions and expectations also con-
tribute to an understanding of persons as citizens who have a social and civic
identity. They carry the capacities, rights, and duties that foster their meaningful
participation in the political process and in the life of the community. All combined,
our “notion of person, now bearing both a conscience and a civic identity, [has
become] the foundation of modern political, social and legal institutions.”

Given the complexity of personhood, what sorts of living and non-living beings
should qualify for personhood status? Debates over the personhood of fetuses,
animals, artificial intclligence, and corporate bodies all raise strongly held beliefs
and intuitions about the nature of personhood. In these situations, defining person-
hood is deeply controversial and is closely tied to legal, political, biological, and
social conceptions of life, identity, autonomy, citizenship, and equality. To say that
a corporation can be classified as a person arguably implies that it carrics a certain

7 Richard Tur, The ‘Person’ in Law, in PERSONS AND PERSONALITY: A CONTEMPORARY INQUIRY 116, 121
(Arthur Peacocke & Grant Gillett eds., 1987); see also John Finnis, Corporate Persons 1I: Persons and
Their Associations, in 63 PROC. ARISTOTELIAN SOC'Y, Supr. VOL. 267, 274 (1989) (noting that the concept
of persona as mask corresponds to “the law’s carefree attribution of legal personality to anything that
figures as the subject of legal relations”); Andrew Vincent, Can Groups Be Persons?, 42 Rev.
METAPIYSICS 687, 700 (1989) (The term persona was “easily adaptable for use in the courts of law
for those who were ‘playing’ particular roles (such s, plaintiff) in the legal process.”).

B See1U.S.C. §1(2012). The American Law Institute defines “person” broadly to include an individual,
a corporation, partnership, government agency, any form of association, or any other legal or
commercial entity. See PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND RECOMMENDATIONS §

1.28 (AM. Law INsT. 1994).
' Tmmanuel Kant, FOUNDATIONS OF THE METAPHYSICS OF MORALS 53 (Robert Paul Wolff ed., Lewis

White Beck trans., Bobbs-Merrill Co. 1969) (1785).
0 Typ CATEGORY OF THE PERSON: ANTHROPOLOGY, Pinosority, History at viii (Michael Carrithers et al.

eds., 198s).
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the prerogative to decide whether to continue the activities of the corporation or
terminate them at any time. This viewpoint invites a measure of deference to
the preferences of the private actors who make up the corporation. Individuals
should be free to choose their own values and enter into mutual exchanges
without government_ intervention. The law should support the contract and
property rights of these private parties and avoid interfering with their consen-
sual actions. The private oriented approach eschews heavy government regula-
tion of corporate activities and relations in favor of the free market and private
ordering. Private businesses and associations are not government enterprises and
should not be subject to state control in the pursuit of their lawful private
objectives.

On the other hand, it is also possible to describe corporations in public oriented
terms. Individuals who wish to incorporate their businesses can do so only through
state incorporation statutes that authorize the legal formation of corporations. Thus,
a corporation is a creature of statute. It is a concession of the government.
The corporation cannot exist and function without the permission of the state.
Private activity and frce markets always operate within a framework of legal rules
that are publicly enforced by the state. These legal rules are enacted because they are
deemed to have some social and public utility. Private individuals must rely on state
law to afford them the advantageous features that accompany the corporate form,
including limited liability for shareholders. Historically, the government permitted
these features and selectively granted corporate charters only because early corpora-
tions had a public purpose and served the public interest, such as constructing
a public road or canal. The public dimension of corporations justifics greater
regulation of their activity for the common good. Since the corporation exists by
the good graces of the state, the corporation is subject to the states supervision of its
operations, and the state may define the rights and duties of the corporation in the
public interest.

These dueling perspectives regarding the private and public aspects of the cor-
poration assume that the world can be divided into two separate and mutually
exclusive realms of activity, but that distinction is unrealistic. Corporations have
both private and public attributes combined.”> The two contrasting orientations are
not necessarily irreconcilable. To exist and operate cffectively, corporations require
the contributions and arrangements of private individuals as well as the authoriza-
tion and infrastructure of state law. In rccent years, the line between the private and
public character of corporations has become significantly blurred as many private
and government institutions have become increasingly integrated. With greater
frequency, the state has allowed private organizations to perform what were tradi-
tionally public functions, including running prisons, providing military services and

3 For a thorough discussion of the “public/private distinction” constituting “two faces of the business
enterprise,” see Eric W, Orts, BUSINESS PErsONS: A Licar, THEORY OF THE FIRM 109-31 (2013).



Corporate Personhood

security, collecting garbage

rivat . and sy : ) ons of
private Corporations cqp, b PPlymg education.* Moreover, the opcratlon

at gffCCt the
letely SCP?‘
eterm’”
jate

public w ave considerabe soci

) and priy ; .
Practice. Consider, Piivate dimensioy

. tion
regardmg the perm s of botly are nee

delineat; issible s
'on of corporate Tights ang dcl(l)tl?e of com
ies.

This leaq
$ o a relateq po:
put it diff, ¢d point abgy
sizes the err'enﬂy’ the lustification fo, tlt]sc TO‘]C
the sharelp lllzllacy of those whg gre d ot
10lders, For eemed to
wealth and magirs. i
maximyj . . . :
Proponents of t]u:n;}I,Ze their returpg v ; ]Ofthc business corporation ist
1€ reason why the corporation

COTPOration is t
. 0 .

oriented argue that the prcdominant role
ade fit of tlyc owners. In contrast, 4 PU7

r1ole for the corporation, It is mOre t]lflt;‘
Purpo heir selfinterests. It is a social €7 s

S¢S as wel) 2 ; d service
It supplics goods an .

growth ; » Provides ;
and deVC]OPment, offer ¢ job Obportunite conomic
S avenues fo, entr $ to workers, fosters €
Cpreneyrshi i n
ship that give no

individug]
$ Opportunit;
of ¢ . tes for yy .
Ommunity through Pllih:glward social il ity, and o a 5605
dithron; an \ ; s 10«
Corporate act,i()ns C{’Jcn]con]trlxbu'tcw the cor
. Under this vicw,

Poration exist ¢,
0 benefit ] :
a st : 1€ 1nt
ake in the Prosperity of erests of 4 yap: c
of the COrporatiop, 260 Of stakeholders, all of whom hav
) ’ shou

not be nar
Tow)
o e {
1dvantage only p}'rI’OSC of the corporation he
commyp; § Private ote th
nity {] owners, but to prom .
Y that contribytes to q;]d benefits from its

al consequences th
15 can never be comp
ded to make mczmingful d
orate activity and the approp*

clfare. The public

. 0

phzl‘
1.6

ate

and purpose of the corpor
ence. A private oriented view €™

be the owners of the corPOm“On'
ocrc

Success,*?

One of the challenges witl
thflt Corporations ¢q .
Private interests gng
there are many differ

Tying to is
, ol '
?‘ultt'lplc pu o ﬂlrll Purpose of the corpord o
activitieg multaneq e furthe
enttype . usly. They can
types of entijg that é:“c tthe public as well, MorcoVer

1thi ions
n t]]c Catcgory of Corporahoﬂ y

ate th
TPoscs

n have . 1
ave tion 15

COnduC

cm

* Seeid. at
- atn617; Carl J, M
Hastings L7 o - Mayer, Persongljy:
Do Public /P;jl,'miz’)_%) (1990); C]lrism;']?e "Ile Impersongy, C ;
® SeeWilliam T, Aneft(')"c“ons Matters, 351 p)' Stone, ¢, "Porations and the Bill of Rights: 4
. s < . g . . T . { th
% ;;6‘» 265 (1992). ur Sehizophrene Conceplt\ioly;.(:flclv ‘441, 1422-4\:3[?380)"(1 Crporete 1
ee R. Edward [ the Bus; 1992). ‘
Boas, ‘ga(rjd‘ Freeman, A Stakeholder Theo, Sinesg Cor/mra[ion, 14 CARDOZO L. REV-
27 “DiSC(;LI‘rS fom L. B.e:.mchamp & Nomnh?‘oﬂhe odem
oxltologic:els . rtespf(') ’]le]]ith Cifichship and c Bowie ¢ N 1orf])omli°”v in I211ncAL THEORY AND
4l oot of the corporation a S commipner €d. 200,
\ ) ) nd ents tg g,
COoRrPORATE SOVERRIGNTY: L @its lega] 9 serve public welfare . . . arc the very

Primacy proponents ar tlw AND Govirangpy i;nzumﬁc‘“bn

) gue that maximiz; "R Cavr,

public welfare goals. By ma INg profits fo, shareh:]l‘l]SM 13 (2013). In reply, shareholder
4ers is not ince i ith these

mpatible with the

Ximizing profits .-
promotes efficient r .5 Prolits, whiq}, cre:
esource allocation, (he S Teates wealll, f I
Poration u]limq[c]y b ot the entire economy an<
< enefits all of its constituencies

and society as a whole. See Mi

& ichael E, ;
Corporate Law: Communitariani Jra& AEhtR 1

nism and Resoyree Allocatio;l ;%ei)s "Greholders, Nonshareholders and

, EL. J. Corp, L,

- L. 393, 416-19 (1993)-

or existence.” Joshua Barkat

Introduction 1

all of which have their own unique purposes and objectives. The large, multi-
national publicly held oil company is certainly a corporation. But so is the small,
family-owned, local flower shop on the corner. When discussing corporations, we
typically mean business entities that are formed for economic purposes, but the list
of organizations that bear the corporate label is much more diverse. The earliest
forms of corporations included guilds, townships, churches, and universities. Today,
commercial businesscs, nonprofit organizations, social clubs, trade unions, political
parties, religious organizations, and media companies are all forms of corporations.
Some organizations are large, some are small. Some are profit-oriented, some are
not. Some are formed to promote specific values or pursue various educational,
social, political, or religious objectives. Others exist mainly to advance the financial
interests of their founders. Certain entities, such as “B corporations” or “benefit
corporations,” have hybrid goals to pursue profits while simultaneously producing
a material positive impact on society and the environment. Some corporations are
highly structured, formalized, complex entities with thousands of employees and
clearly defined group decision-making systems and procedures. They may be so
large and have so much wealth that their power is likened to that of political states.
Others are simply the alter ego of a single individual owner who performs all the
work and calls all the shots, and whose firm is largely just an extension of himself.
The wide range of entities that operate under the corporate form exist along
a continuum with many different dimensions and purposes.”® The extent to which
some or all of these entitics can be categorized as persons may depend in part on the
type of corporations they are.

The plurality of organizations that can be classified as corporations is what often
makes society’s debate over the appropriate status of corporations so difficult to
resolve. People’s reactions to questions about the acceptable nature and role of
corporations, as well as the appropriate scope of corporate rights and duties, differ
considerably when speaking about large public corporations versus small mom and
pop shops, or about for-profit companies versus nonprofit associations. Much of the
controversy over corporate personhood, corporate rights, and corporate responsibil-
ities tends to involve for-profit business enterprises, and this book will focus attention
on that type of corporation the most. But at relevant points the book will also
consider the range of various corporate entities in order to effectively explore the
many aspects of the potential personhood of corporate bodies.

In the context of the business corporation, cconomic analysis of the nature and
function of the corporation has often taken center stage. Theorists have long tried to
develop a coherent theory of the corporate firm, and the discipline of economics has
made some of the most significant contributions in this regard. In fact, for several
decades economic theories of the firm, including the model of the corporation as
a “nexus of contracts” rather than a separate person, have dominated legal academic

* See Orls, supra note 23, at 215-22.
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Introduction 13

While economic and legal theories are both important and necessary, they do not by
themselves or in combination adequately account for the myriad other aspects of the
nature and function of the corporation in the modern world. Corporate personhood
is an intricate knot. Economic and legal theorists have been pulling on only one or
two of the many threads of corporate personhood in their attempts to untangle it.
The key is to loosen and engage more of the threads in order to unravel the cluster.

This book offers a more comprehensive study of corporate personhood by utiliz-
ing multiple disciplines to analyze the corporation, including philosophy, moral
theory, organizational behavior, sociology, psychology, and linguistics among
others. The objective is to illuminate other dimensions of corporate personhood
that are often overlooked. It is useful to examine other discipline’s conceptualiza-
tions of organizations and personhood because no single approach can fully address
all of the intersecting issues that surround the topic of corporate personhood. There
is wisdom in approaching the topic in an integrative fashion, incorporating many
different perspectives rather than privileging just a few. Part of the difficulty with
analyzing corporate personhood is that it is not just a discrete concept, but the heart
of a family of concepts that implicate identity, autonomy, citizenship, and moral
standing. To fully understand these and other related concepts requires explication
from disciplines outside of economics.® While the various theories may at times
appear to be competing or in conflict, they are in fact complementary; they empha-
size different facets of the corporation and represent different ways of understanding
its personhood. They are all picces in the corporate personhood puzzle. When
joined, they display a more holistic image. We can expect to see and learn more
about corporations than would be possible were we to employ a single theory or
point of view.

A central theme of this book is that corporate personhood, much like individual
personhood, is complex, textured, and dynamic, continually changing with changing
socictal views. Personhood nced not be an all-or-nothing proposition. The wide
spectrum of entities that can be categorized as corporations could possibly coincide
with different degrees of personhood that lie along a continuum. An acknowledgment
of the many facets of corporate personhood requires us to refrain from making
categorical, inflexible conclusions about corporate personhood when confronted
with difficult choices about the status, rights, and obligations of corporate entities.

The goal of this interdisciplinary anthology on corporate personhood is to stimu-
late decper thinking about the topic by gathering in one place a variety of ideas about
the nature of the corporation as a person and revealing the many ways it can be

3 Even those who study individual human personhood maintain that “[p]ersonhood is a necessarily
interdisciplinary subject.” It is “an irreducibly holistic” concept that “applies across the physical
sciences, social sciences, and humanities.” Jack Martin & Mark 1. Bickhard, Introducing Persons and
the Psychology of Personhood, in ThE PsycioLoGy or PERSONHOOD: PHiLOsoPIICAL, ITISTORICAL,
SOCIAL-DEVELOPMENTAL, AND NARRATIVE PERSPECTWVES 1, 2 (Jack Martin & Mark H. Bickhard eds.,

2013).
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Depending entirely on state law for its existence, the corporation does not belong to
the physical world of fact but the abstract world of intangible legal concepts.
In contrast, the second theory focuses on the human individuals who make up the
corporation. Viewing the corporation as the collection, or aggregate, of the natural
persons who participate in the enterprise, the aggregate theory maintains that the
corporate person has no existence or identity that is independent of these indivi-
duals. This viewpoint eventually served as the basis for the development of the highly
influential economic contractual model of the corporation. The final theory makes
the claim that the corporation is an undeniably real entity, not an abstraction.
It exists as something much more than the aggregation of its individual participants
and much more than an approved charter document from the state. The real entity
theory recognizes the corporation as an independent collective body with the
capacity for group intentions and actions that are qualitatively different in kind
from those of its human members.

These traditional legal theories shaped and were shaped by the growth of corpora-

tions in America during the nineteenth and twentieth centuries. Each conception of

the corporate person had its own normative implications for how corporate rights
and duties should be assigned under the law. The legal theories will serve as
important reference points throughout the book as other disciplinary perspectives
are discussed. In subsequent chapters, the theories will provide a framework for
analyzing corporations’ status to claim certain fundamental constitutional rights.
The competing legal theories of corporate personhood have not always been
determinative of the rights and duties that have been established for corporations.
Courts have not consistently relied on any one theory to make determinations
about corporate standing in legal cases. Well-known legal realist John Dewey
cautioned against reliance on any particular legal or non-legal theories about
personhood to make such determinations because he believed any theory could
be invoked at any time to support any result one wanted. Dewey instead favored the
use of pragmatic considerations to determine whether it is sensible to extend
specific rights and duties to corporations based on the consequences of doing
50.3* While Dewey’s indeterminacy thesis had merit, like all the other legal
theories of the corporation, standing on its own, his view was also incomplete.
In response to Dewey's position, Chapter 1 defends the idea that it is valuable to
consider legal and non-legal conceptions of the corporation. A multidimensional
approach to corporations provides a useful, richer understanding of the corpora-
tion. Theories of the corporate person may be indeterminate at times, but they are
not irrelevant. ‘The mental schemas we have regarding corporations, and the
language we usc to talk about them, can have effects on what corporations become.
'The legal language that is employed to describe corporations can have signiftcant
symbolic, expressive, and constitutive effects that can animate and reinforce the

3 See John Dewey, The Historic Background of Corporate Legal Personality, 35 YALE L.J. 655 (1926).
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Other dimensions of the corporation’s personhood can be viewed through the
lenses of additional social science disciplines that are discussed in Chapter 3,
including organizational studies, psychology, sociology, linguistics, and political
science. Each of these disciplines identifies the corporation as an organizational
reality that itself is an object of study and evaluation. Organizational theory
conceptualizes the corporation as an independent decision-making entity that is
purposeful and intelligent, having the ability to learn and apply new knowledge to
accomplish its goals. The corporation is viewed as a living, active entity that is
capable of profoundly affecting and interacting with its environment, with the
human individuals who are its members, and with the world of people who are
external to its operations. The manifestations of personhood that are often associated
with organizations mirror those of human persons, including such concepts as life
cycles, identity, personality, character, image, reputation, citizenship, and social
influence.

"The corporate person has the capacity to form a corporate ethos, culture, and belief
system that can significantly affect the individuals within it. Group level phenomena
in corporations have significant psychological effects on those who are members of the
group. Research findings highlight the power of a corporation’s culture and climate to
influence and direct individual behavior in the corporation. To the extent individuals’
values and principles are shaped by their corporate environment, the individuals are
in some sense creatures of the corporation, rather than the other way around.

As social institutions that cultivate a specific brand identity in society, corpora-
tions can have a recognizable persona. Corporations create social bonds with people
through their products and advertising. They substantially influence people’s atti-
tudes and behavior. Our regular interactions with corporations and the way we
personify them in our ordinary discourse reinforces our tendency to regard them as
separate persons. In fact, careful analysis of the words and grammar we use in
speaking about corporations reveals that their perceived personhood is woven into
the fabric of our language. The vocabulary we utilize to characterize corporations
affects the way we relate to them as persons in the community.

"The social dimensions of the corporation’s personhood raise important normative
questions about the corporation’s appropriate role as a functioning member of
socicty. Should the corporation operate predominantly to maximize shareholder
profits or should it carry broader social obligations to other sectors of society? How
should the corporation balance or prioritize its many constituent interests?
"T'o whom should the corporation owe its greatest loyalty? The corporation’s mem-
bership in society as a person is complicated and demanding because we expect it to
fill multiple social functions simultaneously.

In addition, the corporation acts as a relevant participant in the political commu-
nity. Theories of political pluralism emphasize the distinctiveness and significance
of organizations in society. Certain political philosophies envision organizations as
mediating institutions that act as important buffers between individuals and the
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state. Under this view, the corporation as a powerful private institution can become
a substantial countervailing force to protect individuals from potentially oppressive
government power. At the same time, corporations with their vast resources and
power can also resemble state authority and can pose a potential danger to indivi-
duals who are no match for corporate power. Corporations are prominent players in
the political system. They insert themselves and their money in the political arena
and consequently have influence over government officials, policies, and regulation.
Whether the corporation’s role in the polity is a good or bad thing depends on one’s
normative vision of the ideal political state, and there is sharp disagreement on that
topic.

What apparently scems incontrovertible is that the corporation’s role in society is
not unidimensional, but rich and complex. It is a member of the larger community,
but it is a community in itself as well, The corporation’s presence in society carries
considerable social, economic, political, and cultural significance. That so many
social science disciplines cach have distinct and substantive insights into the cor-
poration not only confirms the many dimensions of the corporation as a person, but
also underscores the deep interdependence of corporations and individuals in the
modern world.

Building on the concepts discussed in the prior chapters, the next two chapters
address the corporation’s constitutional personhood, i.c., its standing as a person to
claim fundamental constitutional rights. The United States Constitution contains
no explicit reference to corporations, but the Supreme Court has held that corpora-
fl'ons are persons entitled to claim an extensive array of constitutional rights.
Ihe support for these rights has developed implicitly from the many different and
cvo.lv'ing conceptions of the corporation as a legal, moral, economic, social, and
political actor. Chapter 4 provides an overview of the historical development of
corporate constitutional rights. It explains how corporations came to be regarded as
persons who are entitled to equal protection rights, due process rights, and many
other constitutional protections, 'Iie analysis then focuses on three of the most
controversial arenas today for legal battles on corporate constitutional personhood:
(1) corporate free speech rights; (2) corporate religious exercise rights; and (3)
corporate racial equality rights.
sidSr}::]pIt)zrrst rf:i‘l;;::)nes the) ex?ent tf) which corporations can and should be con-
The chanter criticqlslc S;)e(.]ch is entitled to protcclior} under t].xc !Tirst Amendment.
persons, like naturzzl gers‘(’; s)’ZICS l{lt; cases and tl'lconcs. csta.bl‘lshlng that co‘rporatc
the matketplace of Lo 'I"} 1flv§ the right to voice their opinions and contrfl)ute to
corporate funds in thec - he Supreme C.ourt has held that the expenditure of

o political sphere is itself a form of speech and worthy of
PTOtCCthH.‘[he Court’s opinion in Citizens United confirming the speech rights
of corporatlfms to spend money in political clections intensified the debate over
COTPO.THFG First Amendment rights. The analysis in this chapter breaks down the
conflicting arguments regarding corporate free speech rights in light of the diversity
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of entities that utilize the corporate form, the wide range of goals pursued by these
organizations, and the many disparate reasons for different corporations to engage in
speech acts. The chapter suggests that different types of corporate persons could be
eligible for different levels of speech protection.

The multidimensional nature of corporations complicates not only the debate
over corporate free speech rights, but also, as Chapter 5 explains, the heated conflicts
over other recent expansions of corporate rights, including the right of religious
freedom. How plausible is it to think the corporation itself can possess and exercise
religious beliefs? While it may be acceptable for a church or religious organization
to possess certain religious rights, is it equally sensible for a large public company to
claim a right to freely excrcise its religion? In the Supreme Court’s highly contro-
versial Hobby Lobby case, the Court held that corporations are persons entitled to
statutory protection for the exercise of their religious beliefs. As discussed in this
chapter, the various arguments for and against corporate religious liberty rights
reflect competing and complementary aspects of the corporate person.

If corporations are persons who can produce their own speech for purposes of free
speech rights, and who can form their own religious identity for purposes of religious
liberty rights, might they also be capable of possessing their own racial identity for
purposes of racial equality rights? There has been significant public discussion about
corporate free speech and corporate religion, but a lesser known emerging topic
involves the issue of corporate race. The extent to which corporate persons may be
described as having a race has become an important issue as society becomes
increasingly more diverse and race relations grow more complex. Various courts
have held that corporations may acquire a specific racial identity that would allow
them to assert racial discrimination claims. Chapter 5 explains how corporate
persons can be described as having a race that would entitle them to object to
racially discriminatory treatment. The chapter discusses at least four different
theories that can potentially be utilized to assign racial identities to corporations,
or alternatively, to grant standing to corporations to assert discrimination claims
even when the corporation is “racially neutral.”

The debates over corporate race, religion, and speech all seck to determine the
extent to which the corporate person can and should be treated like a natural person.
As corporate rights have steadily expanded, many people have turned a critical eye
toward the idea that the corporation is a person entitled to many of the same rights
that are afforded to individuals. Concerns about the consolidation of corporate rights
and corporate power have caused some people to argue that the concept of corporate
personhood has gone too far. They believe that viewing the corporation as a person
with claims to the same rights that belong to human individuals is fundamentally
wrong and gives corporations an elevated status they do not deserve. The increasing
dissatisfaction with the idea that corporations are persons for purposes of certain
inalicnable rights has galvanized a popular movement to revoke the personhood
status of corporations under the Jaw.
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A book about corporate personhood would not be complete without some analysis
of the popular effort to abolish it entirely. Chapter 6 addresses this important aspect
of the corporate personhood debate. Recent years have seen dramatic growth among
activist groups and community associations that want to amend the United States
Constitution to establish that the only persons who have constitutional rights are
human beings, not corporations. Hundreds of grassroots organizations have success-
fully worked to adopt resolutions at the state and local levels calling for such
a constitutional amendment. Activists have made corporate personhood the main
target of their reform efforts. They argue that corporate power will be significantly
reduced if corporations are stripped of their standing to claim any constitutional
rights.

Chapter 6 critically analyzes the objectives, arguments, and achievements of this
anti-corporate personhood movement. It is unclear whether the movement will be
successful in its drive for a constitutiong] amendment declaring that corporations are
not persons under.thc Constitution. However, in the process of trying, movement
organizers.are starting and continuing public conversation about corporate person-
hood thatis relevant. By zeroing in on corporate personhood, they have brought into
sharper focus a concept that was largely of interest only to legal scholars for many
years. Sor'ne of tllose_SChOlﬂrS dismissed the corporate personhood concept as being
mdetermmate. ar}d irrelevant, But corporate personhood is a concept that has
tremendous significance, whether justified or not, for many people who worry
fl}‘)Ollt the scope and exercise of corporate power in the modern world.

I'he movement. to amend the Constitution has sparked important discussions
z{b out Fhe meamng o.f corporate personhood and created a broader need for books
like this one to explain and analyze its contouss. In this regard, the movement has

contributed to the important discourse surrounding corporate pcrsonhood and
corporate power.

The book concludes with some closin
the personhood of corporations, It ident;
in deciding how we should view corpor
they should treat us.

g observations regarding the complexity of
fies the need to balance various perspectives
ations, how they should be treated, and how

Legal Theories of the Corporate Person

Perhaps the most powerful act of law is to make and define a legal person. A legal
person is the subject of legal rights and duties.” Only those who are legally recog-
nized as persons have the capacity to participate in legal relations. Legal personhood
has never been a self-evident classification that applies only to living human beings.
In fact, one’s status as a human being is neither necessary nor sufficient to be
a person in the eyes of the law. Non-human organizational entities are treated as
legal persons for some purposes, while human beings like infants and mentally
impaired individuals are not regarded as full-fledged legal persons for other
purposes.

Corporations have long been viewed as persons under the law, capable of entering
into legal relations, exercising legal rights, and bearing legal obligations. As a person,
the corporation has the ability to enter into contracts, to sue and be sued, to own
property in the corporate name, and to claim many fundamental constitutional
rights. The theoretical and practical justifications for treating the corporation as
a person are varied and have changed over time, reflecting historical changes in the
form, purpose, and scale of corporate enterprise. This chapter describes the main
legal theories of corporate personhood and explains how these theories shaped and
have been shaped by the growing presence of corporations in society. As we will see,
different legal theories of the corporation have cycled in and out of favor as political
and economic climates for business have shifted.

The differing conceptions of the corporation are analytical but also ideological;
they are simultancously descriptive and prescriptive. To subscribe to a particular
theory of the corporation — to say that the corporation is x, and not y — often reflects
a particular political attitude about corporate activity and correspondingly implies
that corporations should be treated in a certain way. Although the various depictions
of the corporation often seem to contradict each other, each one plays
a complementary role in highlighting essential aspects of the multidimensional
corporate person.

John Chipman Gray, THE NATURE AND SourcEs OF T1i Law 27 (Roland Gray ed., Macmillan Co. 2d
ed. 1921) (190g).
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CORPORATION AS AN ARTIFICIAL AND DEPENDENT
PERSON

One of the eatliest theories of the corporate person, the artificial person theory,
viewed the corporation as an artificial construct of the law.? According to this theory,
the corporate person is simply an abstract legal fiction, created by law and human
beings for the practical purpose of facilitating economic activity. It has no real,
independent ontological existence of its own. It has no body, mind, or soul.
The corporation’s personhood is purely instrumental; it is a legal invention designed
to enable human beings to engage usefully in commercial relationships. This
conception of the corporation has two important components: (1) the fictional
element, and (2) the dependence element.

The fictional element emphasizes that the corporate person exists in only an
imaginary way, quite different from the way in which natural persons exist. As an
invisible, intangible abstraction of law, “the corporate body is but a name, a thing of
the intellect.” It has no substantive nature. It does not belong to the physical world
of fact b}lt the artificial world of legally created concepts. The “law calls forth the
coq,),gratxol? out of nothin.g, that is, no extra-legal entity exists prior to the sovereign’s
act.”*In this sense, anything can be deemed a legal person because legal personhood

is simply asmgne.d or defined into existence. It is an “empty slot” into which the law
can drop any object, whether re

al or fictitious, | o give it rights and duties.”
The object need not h , in order to give it tig

. ave any measurable philosophical, moral, empirical, social, or
!)‘O]ltlcﬂl contejnt, nor does it need to carry any resemblance to a natural person.
the law can simply extend legal personhood to anything, including a corporation,
when t}herc(:l arc good reasons for doing 50.% In the case of, the corporation, its legal
II;Z::]):nlt(l);) t;‘;’;;ﬂliit};ral;t:?] business purposc of allowing the corporation ‘indc-
obligations, without tl "ing 1eg31 relations, to exercise rights and to incur
enti%’ “So,it is that fle continual involvement of every human member of the
indc}e/;] necessary, t?) ]e(t)ih(;niidp.“'r([])osc an(? ?nothcr, it becomes convenient, if not
upon the organization a . “:]7 r“‘a] Paftfclpants fade out of the picturc and to look

& Saunit.™ The fictional nature of corporate pcrsonhood thus

®  Paul Vinogradoff, Juridical Pers
by manl;/1 dngfr f‘:r:nt, I{Z:::Iel: ailr11c]e$(l)'ns’ 214 CoLum. L. Riv. 504, Goo-on (1924). This theory has been called
personality theory th'e Conmg l.le state grant theory, the fictitious personality theory, the artificial
The TTans[Jlantatio’n of the L:CS;]O“. theory, and the hierarchical thcory. Ron Harris,
Codification to British Political 153 ?mme on Corporate Personality Theories: F'rom German
1424 (2006). rdlism and American Big Business, 63 Wasit. & Lre L. Ruv. 1421,
* John Dewey, The Historic Background of C
- . orporate Legal Personality, 35 YALE L.J. 655, 667 (19206).
: E"olle, (i()'?stxluqftlonilli Righis of the Corporate Person ot Yar L} 16'4): 13(?45 1124({()522)5 709200
ichard Tur, The Person’ in Law, in Prrsons AN' D ERSONALTIv: A | - :
(Arthur Peacocke & Grant Gillett ds. g8, 1> PERSONALITY: A CONTEMPORARY INQUIRY 116, 121
See id. at 121 (referring to a case where an Indian ido
, M. - . N > .
v}/' tJChf-ﬂ,l]r ’ Corpq;at(e] Persondality, 24 Tany. L. R, 347, 350 (1911) (noting that purely inanimate
objects may be personified, e.g,, the estate of a deceased person, a jury, or a community).
7 Bryant Smith, Legal Personality, 37 Yaur L.J. 283, 288-89 (1928) '

| was given legal personality); see also Arthur
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serves as an abbreviation, a convenient shortcut, to apply the rules for natural
persons by way of analogy to corporate organizations. It is clearly a fiction, but it is
a valuable one that makes economic enterprise casier for the real persons who are
involved.

The dependence element of the corporation focuses on the corporation’s depen-
dence on the law to create and sustain its personhood. The corporation cannot exist
nor have any sort of power without the law’s consent. Also known as the “concession
theory,” it emphasizes that corporations are formed when the government grants
approval of their charters, and therefore, the personhood of corporations can be
described as a grant or concession from government.® The classic statement of this
view is found in Chicf Justice Marshall’s description of the corporation in 1819 in
Trustees of Dartmouth College v. Woodward: “A corporation is an artificial being,
invisible, intangible, and existing only in contemplation of law. Being the mere
creature of law, it possesses only those properties which the charter of its creation
confers upon it.”? From this perspective, the corporation is a creation of the state.
It does not have an inherent essence. We cannot locate the source of its life and
power by looking within the corporation. Rather, we must look to the law that exists
outside the corporation as the originator of its personhood. The corporation is
completely dependent on a force external to itself, i.c., the state, to create and
recognize it,

The state also defines the scope of the corporation’s rights and duties. The only
powers the corporation possesses are those that are granted by the state.
“A corporation has no inherent or natural rights like a citizen. It has no rights but
those which are expressly conferred upon it, or are necessarily inferable from the
powers actually granted, or such as may be indispensable to the exercise of such as
are granted.”™ Of course, any rights the state can give to the corporation, the state
can also take away. The same is true for duties. Any legal obligations the corporation
possesscs, it possesses by reason of the legal rules that create those duties. This means
that every element of the corporation’s collective being, including every right and
duty, is continually dependent for its very existence on the law that constitutes it.
In the final analysis, corporations are whatever the law says they are, and corpora-
tions have whichever rights and obligations the law says they have.

This theoretical view of the corporation was consistent with the dominating
political role of the sovereign that existed at the time the earliest modern corpora-
tions were formed.™ In seventeenth-century England, the corporate charter was used
as a technique by the Crown not only to authorize and recognize corporate entities,

& The concession theory represents a “top-down” approach that sees the corporation as the subordinate
subject of law and of the government that charters or otherwise recognizes it. Eric W. Orts, Business
PERSONS: A LicaL THEORY OF THE FIRM 9-13 (2013).

9 17 U.S. (4 Wheat.) 518, 636 (1819).

1 Shaffer & Munn v. Union Mining Co., 55 Md. 74, 79 (1880).

" Tlistorical antecedents to the corporate form can be traced back to the ancient Roman Republic. See
Max Radin, Tne LEGISLATION OF TiE GREEKS AND ROMANS ON CORPORATIONS (‘Tuttle, Morehouse &
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but also to utilize their power for the benefit of the sovereign. Granting incorpora-
tion was the principal device by which royal power was administered and expanded
in the polity. Corp.oratc charters were gifts of immunity from the sovereign to
encourage cor})oratlf)ns to organize and manage hospitals, universities, religious
orders, towns, imperial trade, and colonies. Through thesc operations, corporations
helped the state to maintain order in the community, to care for the population, and
to foster the wealth, stability, welfare, and security of the state.” Corporate charters
were granted by special grace of the sovercign, on an individual basis, and only upon
a showing that the corporation’s proposed project would serve a public purpose or
further the interests of the sovereign state,

Obtaif)ing a 'chartelt was deemed a significant gift because charters came with
substantial privileges, including certain tax exemptions, monopoly rights, rights to
land, and.perpetual succession. England and other Furopean countries chartered
large trading companies, such as the East India Company, the Dutch Jiast India
?orfxpany, (t]hc R‘Zlya] /l\fn.can Company, and the Hudson Bay Company, to develop
orexgnl trade an 'ﬁco onize foreign lands, Corporations were granted territorial
cotntro. over sl[:lem ¢ geographic regions and trade routes, all for the purpos¢ of
returning wealth, resources, and power back to the chartering country.” The status
of these corporations resided in their e . i that
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The “corporate privilege was granted sparingly; and only when the grant seemed
necessary ... to procure for the community some specific benefit otherwise
unattainable.”® From the state’s perspective, the corporation was a tool of the
government to further the public welfare, and this was the only satisfactory justifica-
tion for the corporation’s existence. As Chief Justice Marshall emphasized in the
Dartmouth College case: “The objects for which a corporation is created are
universally such as the government wishes to promote. They are deemed bencficial
to the country; and this benefit constitutes the consideration, and, in most cases, the
sole consideration of the grant.”'” With the charter, states often granted to corpora-
tions special privileges, monopolies, and exclusive rights in order to encourage and
reward corporations that undertook large and costly public projects, such as building
a bridge or a canal.”®

At the same time, state legislatures imposed limits on corporate activity in order to
protect the public. Early charters and state laws contained specific provisions
designed to prevent corporations from engaging in potentially abusive corporate
practices. For example, states strictly regulated banking activity through limited
powers granted in bank charters and through strict construction of those charters by
the courts.? Corporations were often limited in how large they could become, how
much property they could hold, and how long they could exist. Sometimes legis-
latures required corporations to give equal voting power to smaller investors, provide
favorable treatment to the poor, or ensure that investors and managers could be
personally liable for corporate debts. Occasionally, states even regulated the prices
that corporations could charge and the ratc of return that investors could earn.*
Courts developed the ultra vires doctrine, which prohibited corporations from acting
beyond the specified powers given to them in their charters. State legislatures
rescrved the power to amend or repeal corporate charters in order to retain control
over corporate activity.

This framework for corporate cnterprise was consistent with the belief that
incorporation was a unique privilege or concession awarded by the state.
The corporation was viewed as a creature of law, possessing only the rights and
duties that the law allowed it to have. This conception of the corporation was not
incompatible with the expectation that investors would earn profits from the busi-
ness. Organizers of carly corporations were willing to engage in large and financially
risky corporate projects precisely because investors sought to make money from the
enterprise. However, the profit goal could not overshadow the idea that corporations

6 Louis K. Liggett Co. v. Lee, 288 U.S. 517, 549 (1933) (Brandeis, ]., dissenting).

7 Trs. of Dartmouth Coll. v. Woodward, 17 U.S. (4 Wheat.) 518, 637 (1819).

B Barkan, supra note 12, at sy; erbert Hovenkamp, The Classical Corporation in American Legal
Thought, 76 Gro. L.J. 1593, 160g-10 (1988).

" Gregory A. Mark, Comment, The Personification of the Business Corporation in American Law, 54
U. Crin. L. Rev. 1441, 1444 (1987).

. Martha T. McCluskey, The Substantive Politics of Formal Corporate Power, 53 BUFF. L. Rev. 1453,
1476, 1478 (2000).
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were given legal status to serve the ends of government. From a normative stand-
point, the artificial person theory supported a public-oriented view of corporate
activity. If the corporation is an artificial construction that derives its existence from
the state, the logical result is that the corporation is subservient to the state and
subject to state regulation in the public interest. The very laws that create corpora-
tions can and should also constrain them to act in ways that benefit, or at least do not
harm, the public.

The artificial person theory of the corporation dominated American thinking
about corporate personhood until the mid-nineteenth century. At around that
time, states .bcgz.m to eliminate the practice of chartering corporations on a casc-
by-case basis via special acts of the state legislature. The special chartering
process fostered perceptions of political favoritism and corruption as certain
bus.messes were granted charters while others were rejected. Many people
believed the entire chartering structure favored wealthy, well-connected business

people at t.he expense of new entrepreneurs, ‘The system was regarded as inher-
ently unfair, tainted by legislative bribery

also inefficient and unwieldy,
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Harry G. Henn & John R. Alexander, Laws or Corrorations anp Oz Busingss ENTERPRISES 25 (3d
student ed. 1983); Hurst, supra note 14, at 120, “[L)egislative discretion ovér acnccq; to ’the lC(‘)r orate
form enabled incumbent firms and their politically powerful owners to block t b an 1s.”
Eric Hilt, Early American Corporations and the State, in Corrorations anp /;);1;2/\3 D{r\:](exvj/lu\l(‘; ,
72 (Naomi R. Lamoreaux & Williamn J. Novak eds., 2017) ‘ ‘ ‘ 3
Friedman, supra note 15, at 512.
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previously been. Ultra vires claims contending that corporations were acting
beyond their specified powers virtually ceased by the late-nineteenth century
because corporations were legally free to do anything an individual could do.
With these changes, the artificial person theory of the corporation diminished in
relevance since corporations no longer appeared to be mere fictions that were
entirely dependent on the state to define the scope of their existence, purpose,
and activities. The corporation looked less like an arm of the state and more like
a vehicle for individuals to pursue economic ends. The law allowed for limited
shareholder liability and perpetual duration of the business. This solidified the
appeal of utilizing the corporate form for entreprencurial endeavors that
required large amounts of capital and risk.

While the artificial person theory of the corporation correctly describes important
aspects of the legal basis for corporate personhood, some scholars believe it lacks
viability today.™ It was an idca that was good for its time, but it envisions a critical
level of state involvement that is absent now that incorporation is essentially an
administrative formality. “The difficulty with viewing the corporation simply as
a creature of the state is that the state no longer functions as the dominant force in
the development of a corporation’s form and character.”*

The artificial person theory may have fallen from dominance, but the normative
and political implications of the theory continue to strike a chord with many who
want to see the law regain greater control over the corporation. The idea that
corporations should be more socially responsible and subject to stricter regulation
resonates with those who believe corporations today have been permitted to gain too
much financial and political power. The artificial person theory has never been
formally renounced, and it is plausible that legislative and judicial authorities could
invoke it today to justify limits on corporate activity.”

Opponents of corporate constitutional rights often revert to the artificial person
theory to argue that corporations, as mere concessions of the state, should have no
legitimate claim to constitutional rights such as freedom of speech or religion.
Under this approach, the government “could casily reassert legal control over the
structural make-up of corporations” and alter “one or more core attributes of

8 See [lenry N. Butler & Larry . Ribstein, Ttz CORPORATION AND THi: CONSTITUTION, at ix (1995) (“This
theory had its origin in the carly history of the corporation, when corporatious were, in fact, created by
special charter. The theory has no relevance today, when corporations are freely formed by making
asimple filing under general corporation laws.”); Colombo, supra note 11, at 99 (“[Cloncession theory
has long been abandoned by the vast majority of corporate law scholars and commentators.”);
Michael J. Phillips, Corporate Moral Personhood and Three Conceptions of the Corporation, 2 Bus.
Emcs Q. 435, 442 (1992) ([ T]he theory ceased to reflect social reality over a century ago, and ... few
legal scholars who theorize about corporations take it seriously today.”).

* Jeffrey Nesteruk, Bellotti and the Question of Corporate Moral Agency, 1988 CoLum. Bus. L. Rev. 083,
687 n.23.

% See Lyman Johnson, Law and Legal Theory in the History of Corporate Responsibility: Corporate
Personhood, 35 StaTiie U, L. Riv. 1135, 1148-49 (2012) (describing the potential viability of this
argument).



28
Corporate Personhood

g T PP ——
incorporation v.irtuallle e to general incorporation statutes may have mﬂ('lﬁ
requires a charter fr . a?ltomahc for anyone who wants it, but incorporation o
comitant with their :I?] 1€ state, and states’ authority to grant a charter 15 Co(‘;‘
to revive the artiﬁcia]u 1ority to deny or revoke it. Indeed, efforts have been mﬂke
the charters of corpo PerOH theory by petitioning state attorney gencrals o revore
rights violations 27PA]r§ 1ons] e O'f serious environmental crimes and humant
sent an camest. attemwtu% 1 thffsc‘l)ehtions have not been successful, the)’_repre;
a fictional person or oli/ 0 remnvigorate the conception of the corporation 211
25 it can bo memer gEvemment concession that can be terminated just aS east’y
<1e¢ Lven so, revoking charters and dissolving corporations are

perceived as such !
faocmed a extreme measures that states are unlikely to utilize them even!
person theory regains some persu

T'he conception of the corporation as
on the state for recognition is not ap o
18 an incomplete one. [t is true that thrr
t{nlcss it has an effective charter ap re
tl.on is a creature of the law, reliaritpog
ston to operate. The law endows the
such as limited shareholder liability sz
defining the corporate person, as well
personhood of corporations s tied t
corporations are extensions of the
a government-sanctioned entity,

asive force.
an artificial legal fiction that is de
oncous depiction of the corporation,
corporation has no status as a legal persor
ved by the state. In this sense, the corPor”
the state for legal recognition and p(.;rmlS‘
orporate form with special Jegal ﬂtml.)mes
d perpetual duration. The law is essential t0
as its rights, powers, and duties. Thus, the
o the state. Yet that does not mean that
; state. While the corporation may be
2 creatune . » the€ corporation is not only that. Its identity a8
other aspc((:fs]ao‘}; ;:sor)]eer:(s)p(}mt Odflts personhood, but as we sha)])l sec, there are many
theory is helpful to al oin? {)00 “ ot are edvally clemental. The arificidl PEEC
business entcrprise”zga d'f 'l;t taken alone, is too authoritarian with respect to the
corporation, includin I; 'allsm e modate other important dimens 075 e
artificial ’ g 00l ‘and moral dimensions, It is understandable that the
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Ue;l(l){g/)\iss \é{o Be"slo“vcl} fow Many St”ke)s Do Big Corporatifms Get? The Petition to Revoke
General of D I’POT“ ¢ Charler, 55 Guitdp Prac. 13 (1998); Thomas Linzey, Petition to Atlorney
v elaware to Revoke) Corparate Charters of WMX Technologies and Chemical Waste
Cana‘gement Inc.,' 22‘ Guip Prac. n6 (’1995); Thomas Linzey, Awakening a Sleeping Giant:
wre({tmg a Qua.sl-l rivate Cause of Action for Revoking Corporate Charters in Response to
Environmental Violations, 13 PACE ENVTL. L. Riv, 219 (
" 9 (1995).

Orts, supra note 8, at 21.
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CORPORATION AS AN AGGREGATE PERSON

By the end of the nineteenth century, it was clear that the artificial person theory
offered too narrow a description of the corporation, and a shift in thinking about
corporate personhood began to take place. At this time, general incorporation
statutes had completely displaced the method of specialized legislative chartering.
With the simplification of the incorporation process, the number of corporations
increased dramatically. In 1800, there were 335 corporations in the United States.
By the time of the first federal income tax in 1916, therc were more than 300,000
active corporations.3® Many of these corporations were small- and medium-sized
firms formed by individuals who sought the advantages associated with doing
business in the corporate form. Because general incorporation laws allowed anyone
easily to incorporate a business without the heavy state scrutiny that had previously
existed, the focus shifted from the state as the authority and originator of the
corporation to the human individuals who incorporated the business for profit.
The corporation looked less like a concession of government designed to serve
a public purpose, and more like an arrangement between private individuals to
pursue their own personal gain. An alternative view of the corporation arose during
this time that looked past the formality of creating a legal fiction and identified the
real source of the business: profit-secking entreprencurs. From this point of view, the
corporation was not so much a creature of the state but the product of individual
initiative and enterprisc.

‘This new approach formed the aggregate theory of the corporate person. While
the artificial person theory holds that corporations cannot exist without the state, the
aggregate theory emphasizes that the corporation cannot be formed without the
action and agreement of the human persons behind the business. In fact, no
corporate acts would ever occur if not for the individuals who make up the corporate
entity. It is “owned, managed, and administered by people” and “[its so-called
actions are but manifestations of actions by real persons.”® The corporation is
seen as a collection, or aggregate, of individuals who contract with each other to
utilize the corporation for their mutual benefit. The corporate person has no
existence or identity that is separate and apart from these natural persons. It is “self-
evident that a corporation is not in reality a person or a thing distinct from its
constituent parts. The word ‘corporation’ is but a collective name for the corporators
or members who compose [it].”3* All of the actions and intentions of the corporation

3 Joseph Stancliffe Davis, Essavs IN THE EARLIER HISTORY OF AMERICAN CORPORATIONS, 10, 1V, at 24
tbl.1 and surrounding text (Lawbook Exch. 2006) (1917).

3 Naomi R. Lamorcaux, Partnerships, Corporations, and the Limits on Contractual Freedom in U.S.
History: An Essay in Economics, Law, and Culture, in CONSTRUCTING CORPORATE. AMERICA: HistoRy,
Poumics, CULTURE 29, 34 (Kenneth Lipartito & David B. Sicilia eds., zo04).

3 Donald R. Cressey, The Poverty of Theory in Corporate Crime Research, in 1 ADVANCES IN
CRIMINOLOGICAL 'THEORY 31, 36 (William S. Laufer & Freda Adler eds., 1989).

3 ) Victor Morawetz, A TREATISE ON T11E Law oF PrivaTi CORPORATIONS 2 (Boston, Little, Brown, & Co.
2d ed. 1886).
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are always reducible to the actions and intentions of the individuals within the
organization. This model of the corporate person is grounded in methodological
individualism, the principle that the individual, not the group, is the appropriate
starting point for any legal, political, or social theory. “Every complex social situa-
tion, institution, or cvent is the result of a particular configuration of individuals,”
and the only way to reach “rock-bottom explanations” of large-scale social phenom-
ena is to boil them down to the “dispositions, belicfs, resources, and inter-relations of
individuals.”?
The aggregate theory retains the fictional element of the artificial person theory;
the corporate person is seen as an artificial construct or fiction that is used as
a convenient legal shorteut to facilitate economic enterprise. Neither theory suggests
that the corporation has a real and distinct ontological existence of its own. Where
the aggregatc and artificial person theorics differ is with regard to the dependence
element of the corporation. The aggregate theory rejects the notion that corporations
are entirely dependent on the state legislature for their creation; rather, the corpora-
’ti‘on relies on its. human members for it organization an,d ongoing activity.
I'he source a.nd impetus for the corporation are the individuals who agree to
aggregate their talent and resources within the corporate framework to pursuc

their joint ends. ‘The corporation’s origin is traced to these people and their private
contractual arrangements with each other not the state. A
formed by law without the action of the 07 -

power to create the mutual consent
relation.”3* '

In this way, the aggregate theory reframes the role of the corporate charter.
Rather than characterizing the charter oc o te el he aggregate
model sees the charter as g 4 a government grant, the ‘gg-

: 4 contract among the individuals who combine to
fo.rm the busm?ss', much like o Partnership agreement. When the charter is filed
with the state, it is only an ex post registration with th‘c state registrar, not an ¢
ante plea for a grant of sovereign approval. This new line ;,f thiiking ’made a lot
of sensc when tll? era of free incorporation began in the late-nincteenth century.
Wlt‘ll Fhe adoph.on .of general incorporation laws Ch‘q[tcrin ceased to be
a significant ]egls]atlve affair and insteaq l)ccame, a ;erfuncgtory proccdura]
one, Irl?orl)oratlon was viewed more as 5 matter of in‘dizlidml entitlement than
state privilege. Corporations appearcd to be self-organized ﬁ;ms created by and
for their participants. The state’s recognition of the co; orat ’crson was really
just an affirmation of people’s natural desire ang ri F\t tocclz)mc together to
accomplish economic tasks in partnership with cacl, ogt;hcr. From this view, the

«
corporation cannot be
orporators; for the legislature has not the
which is essential to every contractual

# J. W. N. Watkins, Methodological Individualism and Social Tendencies, in READINGS IN TIE
Pitosoptly oF THE SOCIAL SCIENCES 269, 270-71 (May Brodbeck ed 1968) S,

Victor Morawetz, A TREATISE ON 111 Law OF Privats: CORPORATIONS OT11ER THAN CUHARITABLE 11
(Boston, Little, Brown, & Co. 1882).
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corporation is “a creature of free contract among individual shareholders, no
different, in effect, from a partnership.”

The aggregate theory, also called the contractual or associational theory, is rooted
in the right of individuals to associate with one another, to forim voluntary groups, to
strike mutually beneficial bargains, and to otherwise freely relate to each other in
ways that fulfill their own private interests. ‘These concepts resonate with an “inher-
ence theory” of corporations that suggests that “men have a natural right to form
a corporation by contract for their own bencfit, welfare, and mutual self-interest.”3°
One aspect of this model involves the right to partner together contractually to form
beneficial business structures that allow individuals to achieve joint economic goals
and pursue pecuniary profits. Another branch of this model involves a more political
core: the right of political and social association. There has always been a deep
American belief in the sanctity of association. People have always formed voluntary
groups and organizations with like-minded people to pursue shared interests.
Corporations, as collections of individuals, can be analogized to other political
and social groups in society that are created to enhance the lives, voices, and powers
of individual members, such as churches, clubs, and political parties. These groups
form naturally out of individuals’ private social, political, and economic relation-
ships. The collective entity consolidates and represents the interests and values of its
constituents.

To determine any rights or duties of the organization, the aggregate theory
requires us to look past the organizational form to the individual members them-
selves. Because the corporate person is really just the sum total of all those indivi-
duals, it is not possible to distinguish meaningfully between the interests of
a corporation and those of its human constituents. The “rights and duties of an
incorporated association are in reality the rights and duties of the persons who
compose it, and not of an imaginary being.”?’

"The United States Supreme Court implicitly relied on this view in Santa Clara
County v. Southern Pacific Railroad when it declared that a railroad corporation is
a person for purposes of the Fourteenth Amendment, and thus its property cannot be
taxed differently from the property of individuals.3® The underlying reasoning was
that the corporation’s property was essentially the property of the individual share-
holders who owned the corporation and therefore should be protected in the same
manner. Morton Horwitz explained that the Court’s decision relied on the aggregate
theory arguments of the railroad company, and on Justice Stephen Field’s reasoning

35 Morton J. Horwitz, Santa Clara Revisited: The Development of Corporate Theory, 88 W. Va. L. Riv.

173, 184 (1985).

Robert Hessen, IN DereNst oF 1111 CORPORATION 22 (1979).

71 Morawetz, supra note 32, at 3; see also Ilenry O. Taylor, A TreATISE ON THE LAW OF PRIVATE:
CorroraTions Having CaprraL Stock, at iv (Philadelphia, Kay & Brother 1884) (“By dismissing this
fiction [of the legal person] a clearer view may be had of the actual human beings interested, whose
rights may then be determined without unnecessary mystification.”).

¥ 18 US. 394 (1886).
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in his circuit court opinion in a com
individuals’ interests in their
join together and form

panion case.?? Justice Field had qucstioncd why
property should suddenly terminate if they decide t.o
2 constitational provisia C‘?‘P()ration. He wrote: “It would be a most siﬂglqi" rcsulf llf
ututional on intended for the protection of every person against partia
and discriminating legislation by the states, should cease to exert such protection the
monlltcnlt the person becomes a member 'of a corporation.”* To avoid this unfair
;:‘r;a’[: :i :r(;?;ia:ion]r?;lSt be. entiﬁled to the same constitutional protection that its
the corporation ultiomlT t( 1‘31;’3 ffacting in their individual capacity. The propery On
of its property .. i ;lnefy elongs to. the shareholders. “T'o deprive the COYPOTZ,IIET]C
courts will look tl.lro,u 1 ?Ct'- o depnrle the corporators of their property --- 1]
who compose it, an 1g * the ideal entity and name of the corporation to the persorll(sl
corporate rights ,to (roI:rO‘tect th'em,”'l‘ From this perspective, the law must upho
Certain normatise in(fx(‘t]-t he.rlghts of the natural persons behind the corporation
Phications flow from the aggregate paradigm of the corpord-

tion and i ] indivi
B iltss t{?cus oln individuals, |t Suggests not only that corporations should be
a > the product of private initing: : Iso that
. . n also
corporations reflect fo oo itiative and natural market forces, but porate

law should be viewed as private |  Property and private contract, and that €0 tion
i : > 1aw, not public law. ‘T f the corpord
is to serve as a v . public law. The purpose of th .
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I'he aggregate theory remai ; oo
ggregate theory remains a dominap Paradigm in modern conceptions of the

da'tlon for the modern economic theory of the firm,
will be discussed later in the section of this chapter
corporate person, this economic model has shaped

wealth, and to accomplish

the nexus of contracts model., As
on the economic theory of the

39 See County of San Mateo v. S. P;
177-78.

% County of San Mateo, 13 F. at 744.

*1d. at 747-48.

# Orts, supra note 8, at 10. The aggregate theo
interests of the human members of the co

2c. RR. Co,, 13 F. 722 (C.C.D. Cal. 1882); I orwitz, supra note 35, at

Ty Yepresents a “bottom-up” approach that prioritizes the
rporation over those of the state. Id.
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academic discourse about corporate law for decades. Moreover, as we will see in
Chapters 4 and s, the Supreme Court has often relied on the aggregate view to
support the extension of constitutional rights to the corporation. The establishment
of corporate constitutional rights is regarded as necessary to protect the constitu-
tional rights of the individuals within the corporation.

While the aggregate theory has been extremely influential, it too offers only

a partial picture of the corporate person. Not all actions of corporations can be
redescribed as individual actions.** Organizations have certain properties that are
truly products of the organization itself; they come about because of the way
individuals behave together.# As the size of the corporation grows, the aggregate
theory loses some of its practicability, and some perplexing questions arise. Which
individuals are the relevant ones for purposes of the aggregation: the original
individuals who started the corporation (perhaps a handful of people), or
the individuals who currently own the corporation’s stock (perhaps hundreds of
people)? Would it be more sensible to include the corporation’s employees, cred-
itors, and suppliers in the aggregation of individuals who compose the corporate
organization? If so, does this not begin to blur the line between the corporation and
the rest of society as the aggregation necessarily expands with the growth of the
corporation? If the corporation is merely the sum of its individual members, how can
the corporation remain the same person when some or all of its individual members
change or depart?

By the early-twentieth century, as corporations grew dramatically in size and
scope, the difficulty with answering these questions became increasingly more
apparent. At that time, dispersed shareholder ownership and immense growth in
the size of corporations revealed a deep separation of ownership and control in large
corporations.* Widely scattered shareholders of giant corporations were passive
investors with small individual holdings who did not control the corporation in
any meaningful sense. The board of directors and officers managed the business on
the shareholders” behalf. The large corporation appeared to take on its own identity
as a functioning organization, separate from the individual sharcholders and
employees who came and went without changing the fundamental nature of the
organization’s operations. The corporation had a longevity, a perpetual existence,
that its individual members did not. Because the aggregate theory was not an entirely

4 Patricia H. Werhane, Persons, Riciits, AND CORPORATIONS 51-52 (1985).

#  Michael Kecley, A SociaL-ConTracT THEORY OF ORGANIZATIONS 230 (1988).

4 Adolf A. Berle, Jr. & Gardiner C. Means, T MoDERN CORPORATION AND PRIVATE PROPERTY 11925
(1932). A shift from democratic voting rights (one vote per person) to plutocratic voting rights (one vote
per share) may have been a key factor in this separation of ownership and control, turning the many
smaller shareholders into passive investors and enabling the few larger shareholders to control and
further empower the board. See Colleen A. Dunlavy, From Citizens to Plutocrats: Nineteenth-Century
Shareholder Voting Rights and Theories of the Corporation, in CONSTRUCTING CORPORATE AMERICA,
supra note 30, at 60, 72-87.
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satisfactory description of the corporate person, a new theory, the real entity theorys

emerged to explain the personhood of corporations.

CORPORATION AS A REAL AND INDEPENDENT PERSON

As corporations grew increasingly larger near the end of the nineteenth centurys
many of them were no longer owned and controlled by a small group of founding
investors. Rather, the stock was held by numerous sharcholders who allowed man-
agers to run the company for the shareholders’ benefit. Many small- and medium-

sized busine i i >
d businesses merged into very large corporate consolidations during the great

merge : ’
ger movement that occurred at that time 4 The massive growth of corporate
Organizations was at odds with the

idea that corporations were simply associations, or
aggregates, of the people who formed the corporation. The analogy to partncrslups

‘l;)vzz:rzilr?nge]r persasive. “Ie reality of the corporation apart from its members Wi
a character, reputation, personality ;)rrla d 'Largc .cor'porat‘lons begallwr‘l distinct
from the attributes of their human 7c [tl - ind igcml dentity of thelr ¥

An outpouring of scholarly an"ll s‘ons Huents. anied these
changes in the structure and opcrlat};olionfcorpomt? personlxc?o_d accompa® ly inthe

 of Otto Gierk P .S.O corporations. Its origins were large')’ .
work ot Dlto Gierke, a German political theorist whose writings on the historic?
(,],eve]'OPmcnt of Germanic associations e d into
hr}g]lsh and promoted by legal scholars Frederic Maitland and Ernst Freund.*
.Cler].«: observed that human beings naturally form and function in groupss whether
it be in families, clans, guilds, or nations, Groups are not clreatcd b %hc state; rather,
th.ey are natural, spontaneously formed, timeless entitics that 3,recxist the state.
Gierke argued that associations were real entities with an zultofwmous existence
ster'nming from the necessity of group life: “F'he agsociation, or group, is  1iving
entity ... Every group has a real and independent commun'll’life g’l con’scious will,
and an ability to act that are distinct from the liyes 'lnd‘ wil]s’ ;)f its individual
mcmbers.”15° 11; the United States, Freund drew on ;omc of Gierke’s ideas to
conceptualize the corporation as an - ity with ; ill. K -d:
“T'he law does not crepate the corp(;rlaltlct:o;eor:(])(:ls}:imlty “flth ?t3.own'wl}1~ II? argzltz it
» but finding it in existence INVE

and communities were translatc
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?Iaoml R. Lamoreaux, Tuk GREAT Mirgrr MOVEMENT IN American Busingss 1895-1904, at 172
085). : SINESS,
47
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Mark, supra note 19, at 1472.

Margaret M. Blair, Corporate Personhood and the Corporate Persona 2013 U. Tur. L. Rev. 785, 810.
Otto Gierke, PoLITICAL THEORIES OF THE MIdbLE Ack: (I |

’ rederic William Maitland trans., Lawbook
Exch. 2002) (1g900).
0110 GIERkE: ASSOCIATIONS AND Law: T11: CLASSICAL AND EARLY CririsTian Staces 7 (George Heiman

ed. & trans., 1977). “In fact, the group and the individual human could be viewed as two species
within the genus of real persons.” Andrew Vincent, Can Groups Be Persons?, 42 REv. METAPIYSICS
687, 708 (1989) (discussing Gierke’s view of groups).
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with a certain legal capacity. The corporation ... is not identical with [its human
members], for out of the association of the individuals the new personality arises,
having a distinct sphere of existence and a will of its own.”*

Many scholars and jurists began to embrace the idea that corporations exist in
their own distinct way. An alternative theory of the corporate person took shape.
The real entity theory, also called the natural entity theory, arose to overshadow the
aggregate model of the corporation. The real entity theory maintains that the
corporation’s existence is in many ways independent of the individuals who com-
pose the corporation, as well as independent of the state that legally recognizes its
form.

In contrast to the artificial person theory, the real entity theory views the corpora-
tion as an undeniably real and non-imaginary person. That which is said to be
artificial can still be quite real. As one scholar argued, “an artificial lake is not an
imaginary lake,” it is something very real that we can see and touch.> Although
corporate legal personality can be regarded as a fiction, the entity that is personified
is certainly not fictional. It is a full-fledged, actual reality that exists as an objective
fact and has a real presence in society.

"The real entity theory rejects the artificial person theory’s view of the corporation
as a concession of the state. Rather than viewing the corporation as dependent on the
state for its existence, the real entity theory contends that the corporation exists prior
to the state. The state merely recognizes the corporation and gives it legal status once
the corporation is already formed. Just as the state may record the birth of every baby,
or the sale of every parcel of land, so the state records the formation of every
corporation via a charter.53 This corporate formation occurs by virtue of agreement
of the private parties who constitute the business, not by virtue of any state action.
The state merely adds “legal legitimacy” to the corporation by its public recognition
of the entity, but it has nothing to do with the actual creation of the corporation.*
“What really happens is that the state finding certain persons standing in a certain

' Ernst Freund, Tuk Lecar Nature oF Corrorations 13 (Chicago, Univ. of Chi. Press 1897).

52 Arthur W. Machen, Jr., Corporate Personality, 24 Tarv. L. Rev. 253, 257 (1911). Machen continued:
“IA] corporation cannot possibly be imaginary or fictitious and also composed of natural persons.
Neither in mathematics nor in philosophy nor in law can the sum of several actual, rational quantities
produce an imaginary quantity.” Id. e argued that the corporation’s reality is evident in the tangible
results of its operations in the world: “{corporations] bridge rivers, pierce mountains, unite cities, cross
seas, control commerce, and accomplish all manner of ather visible and tangible results.” Id. at 267.
Machen was also critical of the reductionism that marked the aggregate model of the corporation:
“If a corporation is fictitious, the only reality being the individuals who compose it, then by the same
token a river is fictitious, the only reality being the individual atoms of oxygen and hydrogen.” Id.
at 261,

53 See Robert Hessen, Lditorial, Creatures of the State? The Case Against Federal Chartering of
Corporations, BARRON'S NAT'L Bus. & FIN. Wkvy., May 24, 1976, at 7.

5+ Roger Pilon, Corporations and Rights: On Treating Corporate People Justly, 13 Ga. L. Rev. 1245, 1305
(1979). In fact, if the state suddenly ceased to recognize an existing corporation as a legally viable
institution, the corporation would not cease to exist in an objective sense. “[I}t is not the law, with its
fiction of juristic personality, that supplies the life blood and beating heart of these vast {corporations}.
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relation to each other and acting as a unit, upon a request from them, authorizes the
group to embark upon a certain course of activity.”s>
The real entity model views the corporation as distinct from the individuals who
participate in the corporate enterprise. When several people come together to form
an association for some shared purpose, the group entity is larger than and different
in kind from the members themselves. Thus, an army, a university, and a church are
all distinct units with an identity that is separate from the various individuals who are
associated with them. New members may join and old ones may depart, but the
entity retains its singularity. Likewise, a corporation is an independent entity whose
existence and identity remain the same, cven if its membership of individuals
changes over time or is in a constant state of flux.5® This is because one of the
dnstxpgmshmg features ofla.rge corporations is their continuity. “{O]rganizations can
persist for several generations ... without losing their fundamental identity as
distinct units, even though all members at some time come to differ from the
. . P "57 Yy M
original ones.””” The life of a firm can transcend the lives of the individuals engaged
in it.
Under the real entity vi ; . . i
nc lty VIEW, a corporation can have its own will and pursue its own
goa sbm a rrII‘llimncr that .camllot be equated with the will and goals of its human
members. ¢ corporation h; : . : i
results from discusgon and 15 a collective consciousness, or collective will, that
nd co - o
ot reflect the preferenc rf“PTOmlse among the individual members, and may
erences of ; . i
it : any one person. Actions of the corporation are
qualitatively different from those of it jpq; id . h may have
buted wvidual constituents, who eac
contributed some part to the act, byt nq . sible for
. P one person can be said to be respon
the unified corporate action.>® Corporgy; - ible for their
ations can initiate and be responsiblc 10

IFthe law ... declared that they did not exist, the entities would be found to be not fictitious, bu{
ion, and

factual ... The hug i .
r?oct l:)af a legall?st]iE&cerzzt‘ic()lx.l'l’c/::l(:)l]]}d/\kele}p r]lght on rolling. ‘This is of the essence of an instituti
(1954)- - Berle, Jr., Tug 2011 Genrury Caprrauist REVOLUTION 18239

55 George I, Deiser, The Juristic Person, 570.p
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Supr. VoL. 239, 246 (1989); see also Meir Day ersons, in 63 Proc. AR ”

THEORY FOR BUREAUCRATIC SocC +Cohen, Ricirrs, Persons, At ORGANIZATIONS: A LEGAL
- SOCIETY 41-45 (2d ed. 2016) (telling an he “Personless
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conceptually and legally, the identity of [the corporati()::)]]:)o all individuals and yet preserve,
57 Lo @ . .
}’:3:6201:?1 llz]til;efrv:] ;}ltclh:"d Scott, Formar, ORCANIZATIONS: A Comparativi: APPROACH 1 (1962).
]’ ] P ]° s e ?gg}'egat.e ﬂpprf)ach, itcould be argued that the role of the sharcholder s
(,CI’§“( e}?t 08 the corporfmons prior existence, rather than the other way around. See Peter
P]' I rluclder’ ) ON(‘I’% T or I“”" _CIORP()M”ON 21 (rev. ed. 1972) (“The corporation is permanent, the
sharehiotder 15 transntqr?/. t mig ‘.t even be said without much exaggeration that the corporation is
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Susanna M: Kim, Characteristics of Soulless Persons: The Applicability of the Character Evidence Rule
to Cor.pomttons, 2000 U. .ILL. L. Rev. 763, 790-n (discussing ways in which the acts of the corporation
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A L. Rev. 300, 304 (1909).
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own actions and intentions. Indeed, corporate criminal liability emerged at the turn
of the twentieth century, about the time the real entity theory arose, to hold
corporations independently responsible for their actions. Jurists began to perceive
that a corporation itself could be convicted of a crime, due to its own organizational
acts and culpable intent, independent of any criminal liability of specific individuals
within the corporation.>?

Support for the real entity theory grew out of the belief that the corporation was
a natural outgrowth of people’s tendency to join together for shared economic
purposes. Far from being an artificial construction of the state, the corporation
was viewed as a naturally formed entity that obligates the law to respect and officially
recognize it. The law does not create the corporation but instead acts simply as “a
device for facilitating and registering the obvious and the inevitable.”® Real entity
proponents argued that the theories of the corporation as artificial and fictional
creatures were irrelevant because corporations are real, naturally occurring entities
whose “bodies existed and were recognized before a theory was invented to explain
their existence and recognition.”®

In its most extreme form, the real entity theory suggested that group organizations
are real living organisms with a body and a will. There was a sense in which groups
could take on an animating life force that gave them their own metaphysical
ontological status. They were viewed as having a transcendent reality and organic
permanence that went beyond the individuals engaged in it.* This organicist
conception led to metaphysical speculations and anthropomorphist ideas about
the corporate entity that were bizarre and unhelpful. The doctrine at times was
carried to “grotesque lengths,” likening the corporation to a biological organism
possessing “senses,” “organs,” and “gender.”® This anthropomorphism made little
substantive sense when applied to corporate legal transactions. It was too incredu-
lous to think that the creation of a wholly owned subsidiary would mean the creation
of a “living being” to serve as an owned “slave,” and a contract for one company to
merge into another would be “a promise to commit suicide.”®* Critics subsequently
argued that extreme notions of the real life of associations, including the state, served
as the basis for political theories that became associated with totalitarianism.
‘The more prudent use of the real entity theory was to avoid excessive organicist
extensions and focus more specifically on the idea that the corporation was more

59 See N.Y. Cent. & Hudson River RR. Co. v. United States, 212 U.S. 48t (190g) (seminal case
recognizing corporate criminal liability).

o [dward S. Mason, Introduction, in 'I'HE CORPORATION IN MODERN SocieTy 1,1 (Iidward S. Mason ed.,
1959).

& W. M. Geldart, Legal Personality, 27 Law Q. Rev. go, 96 (1911).

% Sge Christian List & Philip Pettit, Grour Acency: ‘Tue Posswiny, DESIGN, AND STATUS OF

CORPORATE AGENTS 7374 (20m); Michael ]. Phillips, Reappraising the Real Entity Theory of the

Corporation, 21 Fra. ST. U. L. Rev. 1061, 1068-69 (1994) (referring to the real entity theory’s organicist

characteristics that analogized groups to biological organisms).

Machen, supra note 52, at 256.

b Martin Wolff, On the Nature of Legal Persons, 54 Law Q. Rrv. 494, 501 (1938).
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than just a fictional entity and more than the mere sum of its parts. The corporation
could be viewed as a real person, similar to a natural person, but not identical to
a human being,

Two contrasting normative visions of the corporation proceed from the real entity
theory. On the one hand, if the corporation is a real and natural being, much like an
individual person, the corporation should be entitled to many of the same rights and
privileges that are afforded to natural persons. Under the real entity approach,
corporations are viewed as private institutions, not public entities, and therefore
should be treated like private citizens. They should be free from government
interference and overbearing regulation of their activities. ‘They are no more in
nc.ed of legal regulation than individuals are. If the corporation is a product of
pnvatc. entreprencurial initiative and natural market tendencies toward economic
consolidation, then the corporation should be left alone to do what it is naturally
fﬁ:}'ﬁ;i:;’lff’ﬂ”i‘s‘];"ltlﬂt itis bestat doing, i.c,, furthering the shared interests of private
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business realities as well as the one most suited to some balance between
corporations and the state.”%

Some scholars suggest that the real entity model retains its viability today because
it scems to fit best with modern perceptions of corporations.*® Large corporations are
not commonly viewed as state-created entities or extensions of the government. Nor
are they regarded as mere clusters of individuals, or as abstract fictional concepts.
Corporations are perceived as being real entities that people can see and interact
with, yet they are not individuals themselves. They are in a category of their own,
different from human beings, and separate from the government. The real entity
theory adopts a more holistic view of the corporate person than is described by the

artificial person and aggregate theories alone.

INDETERMINACY OF THE LEGAL THEORIES OF THE
CORPORATE PERSON

As a historical matter, the debate over which legal theory of the corporation was most
accurate continued until the late 1920 when a pragmatic view of the legal treatment
of corporations emerged. John Dewey, in his influential 1926 article, The Historic
Background of Corporate Legal Personality, convincingly argued that the competing
theories of the corporate person were indeterminate.” One could invoke any of the
corporate personhood theories to support whatever result one wanted. Each model
could be utilized to justify cither limiting corporate power or enlarging it. Dewey
observed that all of the theories were manipulable: “{e]ach theory has been used to
serve the same ends, and cach has been used to serve opposing ends.”®
The outcomes of contested legal issues involving corporate rights and duties
appeared to be dependent on political considerations, not on consistent application
of the personhood theories. Dewey argued that the use of the word “person” when
discussing the corporation was ultimately meaningless. It does not really matter what
we call the corporation or which model we use to describe its essence. Instead of
labeling it a person, we could just as easily refer to it as a “right-and-duty-bearing
unit” and assign it whichever rights and obligations that we feel are prudent from
a political standpoint.® It becomes merely “a verbal matter whether we call [cor-
porations] all ‘persons,” or whether we call some of them persons and not others —or

8 Reuven S. Avi-Yonah, The Cyclical Transformations of the Corporate Form: AH istorical Perspective on
Corporate Social Responsibility, 30 DEL. J. Core. L. 767, 798 (2005).

% See id. at 812-13; Elizabeth Pollman, Reconceiving Corporate Personhood, 2011 Utant L. Rev. 1629,
1662; Thomas A. Smith, The Use and Abuse of Corporate Personality, 2 STAN. AGORA 69, 7072 (2001)
(arguing that some legal theories, as descriptions of the world, are “better and truer” than others, and
the natural entity theory “comes closest in its broad overall outlines to the truth”).

% Dewey, supra nole 3.

% Id. at 669. Dewey argued that the various theoretical corporate personhood concepts were simply
being used after the fact as “rationalizations” for positions held by debating parties. Id. at 66s.

%9 Id. at 656.
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whether we abandon the use of the word entirely.””® In other words, the personhood
designation is not determinative and is arguably irrelevant.

Dewey’s opinion about the indeterminacy of the corporate personhood theories
had validity. This indeterminacy has been illustrated in the Supreme Court’s
jurisprudence on the constitutional rights of corporate entities. The Court has
§poradically used the artificial person, aggregate, and real entity theories to support
its decisions, sometimes invoking multiple theories in a single case. In Hale
12 Henke‘l, for example, the Court relied on the artificial person theory to hold that
corporations are not entitled to the Fifth Amendment privilege against sclf-
‘S“Crlmmatmn..,, The Court stated that “the corporation is a creature of the
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7 1d. at 662.

7 Halev. Henkel, 201 U.S. 43, 70 (1906).

™ Id. aty4.

7 Id. at 76.

™ United States v. White, 322 U.S. 694, 698 (1944).
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Dewey’s argument that the paradigms are easily manipulable to rationalize conclu-
sions that are politically determined.

Scholars have argued that the personhood of corporations under the Constitution
has not been consistently controlled by personhood terminology or theories, but by
an almost ad hoc approach to corporate rights. At times, the Supreme Court has
utilized conflicting theories of corporate personhood to support particular results,
rather than as guiding principles to help reach them.”® From this standpoint, Dewey
had a point in observing that the term “person” signifies whatever the “law makes it
signify.”7” Although Dewey downplayed the relevance of the legal theories of the
corporation, his statement about the power of the law to determine the contours of
the term “person” resonates with the artificial person theory. It suggests that the
corporation is dependent on the state, through legislation and the courts, to define
what the corporate person is and what rights and duties it should have. Dewey,
however, ostensibly urged a pragmatic approach to dealing with issues of corporate
rights and duties, i.c., dropping the theoretical debates about the source of the
corporation’s personhood and focusing instead on the practical consequences of
assigning certain rights and duties to the corporation. He rejected the idea that in
order for the corporation to be called a person it must possess certain intrinsic
properties that are characteristic of what we define metaphysically as a person.
The relevant question was not what corporations are, but what corporations do,
and whether treating them as legal persons and giving them particular rights or
duties will produce beneficial or detrimental consequences.” The legal realists like
Dewey who favored this approach believed that resolving these issues about the
scope of corporate power must involve practical political judgments, not abstract
theoretical or philosophical ones.

This legal realist view of the corporation dampened the debate over the various
legal theories of corporate personhood. Dewey’s assertion about their indeterminacy
became conventional wisdom, and the controversy over the nature of the corporate
person lost its fervor. To theorize over the concept of corporate personhood was
deemed an exercise in “transcendental nonsense.”” The goal was no longer to
search for an inhering essence of the corporation but to analyze concrete facts to
identify and evaluate the effects of calling the corporation a person. This was a shift
toward a pragmatic instrumentalist approach to law under which legal rules can be
justificd by assessing the practical consequences of utilizing those rules as

76 Phillip I. Blumberg, The Corporate Entity in an Era of Multinational Corporations, 15 DEL. J. Core.
L. 283, 318 (1990).

77 Dewey, supra nole 3, at 655. Dewey argued that the corporate personhood concept has constantly
displayed “chamelcon-like change,” and the effect on legal doctrine has been to “generate confusion
and conflict.” Id. at 658.

7 Id. at 660-61.

79 See Felix S. Cohen, Transcendental Nonsense and the Functional Approach, 35 Cotum. L. Rev. 809
(1935). Cohen argued that abstract concepts that cannot be defined in terms of actual experience are
meaningless. Id. at 826.
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instruments to serve chosen ends.®° From this perspective, whether a corporation
should be treated as a person depends on the facts and circumstances and may vary
from case to.cas'e, depending on the issues at stake. Dewey’s pragmatic treatment of
the corporation’s l(;gal status continues to find support among modern legal scholars
who prefer to flVOId analysis of what the corporation is, and instead focus on the
eff;:ts of granting corporations certain rights and dllties.’g’
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serves as a “nexus of contracts” among the firm’s various individual participants.®
These contracts are not all formal contracts as defined by law, but the economist’s
notion of contracts as reciprocal arrangements involving mutual expectations
between parties. The human parties are defined according to the economist’s notion
of rational self-interested actors who freely contract according to their own utility
calculations. Market forces bring shareholders, managers, creditors, employees,
suppliers, consumers, and others together to seek the benefit of their mutual
bargains. Their web of interrelated contracts is what constitutes the corporation.
From this perspective, no independent, real corporate entity exists. The idea of
a scparate corporate person is only a convenient fiction. The corporate entity itself
has no precise boundaries, and “it makes little or no sense to try to distinguish
between those things which are ‘inside’ the firm ... from those things that are
‘outside’ of it.”5 In fact, some proponents of the model prefer the term “contractar-
ian theory” over “nexus of contracts” because the latter might imply the corporation
exists on its own as an entity apart from the contracts among its participants. There is
no conceptual justification for reifying the mass of intertwined contracts that
compose the corporate form. As a result, the concept of the distinct corporate person
tends to disappear.®

Ownership of the firm also disappears as a meaningful concept.®? Since the
organization decomposes into a group of identifiable participants who negotiate
an equilibrium position among themselves, no one class of participants, noteven the
sharcholder class, has a right to regard itself as the owner of the corporation.
The shareholders are just one group of inputs whose rights are determined by the
many interrelated contracts making up the corporation. That said, the managers are
considered the agents of the sharcholder principals who agree to bear the residual
risk if the firm is not successful. In return, the managers’ role is to act to maximize
sharcholder interests. The managers arc obliged to serve at the behest of the share-
holders. The risk that managers will fail to do so generates agency costs that must be
constrained by internal and external market forces if the corporation is to produce
gains for all of its constituent partics and ultimately for the sharcholders as residual
claimants.

According to the contractarian model, the corporation springs up naturally as
a product of private, voluntary actions by people who are frec to contract in their own
84 See Michael C. Jensen & William H. Meckling, Theory of the Finn: Managerial Behavior, Agency

Costs and Ownership Structure, 3). FIN. ECON. 305, 311 (1976). Jensen & Meckling’s article was one of
the key foundational works on this theory. Others include Armen A. Alchian & Harold Demsetz,

Production, Information Costs, and Fconomic Organization, 62 AM. Econ. Ruv. 777 (1972) and
Eugene I, Fama & Michael C. Jensen, Separation of Ownership and Control, 26 J. L. & EcoN. 301
(1983).

% Jensen & Meckling, supra note 84, at 313; see also Oliver lart, An Economist's Perspective on the
Theory of the Flirm, 8g CoLum. L. Rev. 1757, 1764 (1989).

8 See William W. Bratton, Jr., The “Nexus of Contracts” Corporation: A Critical Appraisal, 74 CorNELL

L. REv. 407, 420 (1989).
8 FRugene I'. Fama, Agency Problems and the Theory of the Firm, 88 ]. Por. Fcox. 288, 289—go (1980).
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FFrom this standpoint, corporations should be afforded the latitude to do what they
do best, generate profits for shareholders. Under the shareholder primacy and profit
maximization principles, the interests of other constituencies must be subordinate to
the corporation’s primary concern for maximizing shareholder wealth.%° Non-
sharcholder interests can all contract for their own protections. By maximizing
profits, the corporation creates wealth for the broader economy, which ultimately
benefits all of its constituents and society as a whole. According to this model, the
more profits a company makes, the more those profits feed back into the system,
providing jobs for workers, goods and services for consumers, prosperity for com-
munities, and strong capital markets for the continuous economic growth of
socicty.?" This does not mean that corporations owe any legal, moral, or social
responsibility to promote the public interest. Unlike the artificial person theory,
the contractarian theory rejects the idea that the corporation possesses public-
oriented duties toward the state or society. The mass of contracts that make up the
corporation is a private endeavor among private citizens who each seek to benefit
financially from the arrangement. Thus, the corporation’s main purpose should be
to increase the returns to its participants, and the law should be structured to avoid
distracting corporations from that goal.

Because the firm is not regarded as a real or separate entity, it does not make sense
to speak of such things as the entity’s independent will, intent, or social or moral
responsibilities, apart from those of its individual participants. Like the aggregate
theory, the contractarian model reflects a strong adherence to methodological
individualism wherein individuals are always the primary unit of analysis and groups
can never be explained apart from their individual members. As a result, issues are
analyzed from the vantage point of the individuals with an emphasis on their
interests and obligations as the relevant contracting parties.

The economic contractarian theory of the corporation has had a commanding
presence in legal academic thought for many decades. Yet it remains subject to
considerable criticisms. Some argue that the theory assumes perfect, complete, and
purposive contracting by rational economic actors, but in the real world, human
beings’ bounded rationality and limited problem-solving abilities make such perfect
contracting an illusion.” The contractarian theory warns against the dangers of
reification of the corporate enterprise, but “the equal and opposite sin to reification

9 See David Millon, The Single Constituency Argument in the Economic Analysis of Business Law, in
Law & ECONOMICS: TOWARD SOCIAL JUSTICE 43, 45 (Dana L. Gold ed., 2009).

9 See Kasterbrook & FFischel, supra note 89, at 38; Mark J. Roe, The Shareholder Wealth Maximization
Norm and Industrial Organization, 149 U. Pa. L. REv. 2063, 2065-66 (2001) (describing the utilitarian
basis for maximizing shareholder wealth).

% William W. Bratton, The Economic Structure of the Post-Contractual Corporation, 87 Nw. U. L. Rev.
180, 183-84 (1992); Bratton, supra note 86, at 448-49. In response, contractarians may counter that the
theory does not contemplate true contracts as used in the conventional legal sense, but only an
“analogy to contract.” Fasterbrook & Fischel, supra note 89, at 15. But then this is like an “analogy to
persons,” which is what the other theories of corporate personhood arguably entail.
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is reductionism.”” The corporation might be reduced to a nexus of contracts, but
those contracts can be reduced to a nexus of expectations, which in turn can be
reduced to nexuses of pereeptions, and so on. At some point, deconstructive mea-
sures blind us to the reality of the bigger picture 9+
Critics also sec a problem with the contractarian theory’s emphasis on private
contracting and economic markets. It fails to acknowledge that such private ordering
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mechams.m for creating ang enforcing priva,tc contracts.” By focusing so intently
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one or the other, the argument goes, the contractarian model is bet.ter than all others.
But it is not clear why such a choice needs to be made at all. It is not necessary or
even beneficial to settle on an agreement that, at bottom, the clorporatlon is essen;
tially a nexus of contracts, or essentially a legal fiction, or essentially an aggrega?e' 0

individuals. The multidimensional nature of the corporate person (‘]eﬁes umtdrg
classification. The corporation is a complex reality, and to understand its nature an

role in the world, we should be open to seeing it from many different vantage points.

THE LANGUAGE OF CORPORATE PERSONHOOD AND
A RESPONSE TO DEWEY

"T'o say that no one single theory of the corporation can capture the ﬂ.xll. plCtllll’C if::z
corporate person does not mean that we should aba.nd.on theonzn;g a’)ou e
corporation and simply adopt the exclusively pragmatic mstru.menta 1st aI?p:]thI_
advocated by John Dewey in 1926. Because the corpo‘r‘ate thegnes seem sol-lrtl1 e :
minate and manipulable, Dewey argued that the term ‘person mezmtv'e;y it Zatlll]e
the concept of corporate personhood was ultimately 1rrelevan.t. He dlls a\;(?rc e
merging of popular and philosophical notions of personhood w1Fh the lega apC];CCS_
tion of corporate personhood, and instead he preferred a practlca.l, conscgu(l co
oriented conception of the corporation as the bearer of legal n'ghts an y u h.
If Dewey’s views maintain some of their sensibility todz'ly, one mlght wonDef w 'y
we should continue to take corporate personhood seriously in light of Dewey's
ritique. .
) Alihough Dewey would like us to drop the whole matter, the re.ahty 1s\%event2ft§£
all these years, the controversy over the personhood of cor[?oratlon.s i}(. tusc:]sﬁnate
swept away by the proof that corporate personhood tl.lcorlcs zilre lm te er]imlo .
People still care deeply about it and want to talk about l‘t. Indcel , the errnWhnlt tﬁz
of corporate personhood has become the center of a natlf)na]’d‘le )al:ctgvehas n;ove(l
corporation is and how it should be treated in m(‘)dern society. 'l 1e al e s moved
beyond theoretical arguments among scholars. T h'c battle appearsin's la}'po)g dhiced
Supreme Court cases holding that a corporation is a person for.pufrposcs 0 e
ing its statutory rights to religious freedom (Ho‘bby ljo‘bby) and its free spe o “%
to donate to political campaigns (Citizens United). The battle app“eérs dmc lorizz
protests of anti-corporate activists waving banners that Tead nd Corp lhr
Personhood” and “Corporations Are Not People.” It appears in the growmg popul t
movement to amend the Constitution to declare tha't only humfm b;lrI\)g?, n(z
corporations, are persons entitled to constitutional rlghts. In spite o : u’;/]e'ys
insistence that the terminology of personhood is meaningless, the'act‘o ca (;ng
the corporation a person today is loaded with meaning, and that meaning is rooted in
significant moral, social, political, and legal values. . I
It is not enough to dismiss the controversy over the naFure 0 ‘tle corpora :0 ‘ 1
Dewey did by asserting that all conceptions of the corporation are indeterminate anc
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reflects and incorporates pre-existing social conditions and relations. It also has the
capacity to establish new ones.** It is an active discourse that creates the socig]
world.”® In this regard, the law creates truth, or makes things true in the eyes of the
law.'*? Law is “constitutive” in the sense that it forms the mental frames, categories

and schema individuals use to comprehend and construct the social world, '3 Legai
labeling can not only create cognitive categories but can also “produce behavior that
confirms the law’s cognitive categories . ..”*** The ability to shape people’s percep-
tions and understandings of the world around them, including their view of corpora-
tions, is one of the most important forms of power that legal language possesses.
Although the utilization of the corporate personhood designation may seem inde-
terminate at times, it is not immaterial. Law does matter, and language matters too.
“Each of us is partly made by our language, which gives us the categories in which
we perceive the world ... and in remaking our language we contribute to the
remaking of our characters and lives.”

To focus so acutely on an analysis of language and its effects may strike some
as engaging in needless semantics. This is a valid concern, and the intent of this
discussion is not to engage in semantic arguments over the use of the person-
hood term. Rather, the goal is to highlight the critical role that language plays
in how we evaluate corporate claims. Those who prefer Dewey’s pragmatic
approach to corporate personhood eschew extended discussions of the use of
legal statements and terminology. Some scholars argue that ontological and
semantic claims about legal statements are the wrong sorts of considerations for
answering what they believe boil down to moral questions about corporate
entitlements.’®® Instead, they contend that common sense morality, moral
theories, and our moral beliefs are what tell us whether corporate entities
should or should not have certain legal entitlements. While this analysis is
instructive, the question still remains, how are those moral theories and moral
beliefs formed? What contributes to the development of common sense

19 Jeffrey Nesteruk, Law and the Virtues: Developing a Legal Theory for Business Ethics, 5 Bus. Etincs
Q. 361, 362 (2995) (book review).

1 Pierre Bourdieu, The Force of Law: Toward a Sociology of the Juridical Field, 38 HasTinGs LJ. 814, 839
(1987); Laurence . Tribe, The Curvature of Constitutional Space: What Lawyers Can Learn from
Modem Physics, 103 Harv. L. Rev. 1, 7-8, 20 (1989) (describing the continually active and interactive
role of law in recreating society).

102 Jack M. Balkin, The Proliferation of Legal Truth, 26 Harv. J.1.. & Pus. PoLy 5, 6 (2003). Law helps to
define reality by “selectively interpreting and therefore selectively reinforcing part of the status quo,
thereby helping to reformulate or reconstruct reality.” Warren J. Samuels, The Idea of the
Corporation as a Person: On the Normative Significance of Judicial Language, in CORPORATIONS
AND SOCIETY: POWER AND RESPONSIBILITY 113, 122 (Warren ]. Samuels & Arthur S. Miller eds., 1987).

93 Richard . McAdams, The Expressive Power of Adjudication, 2005 U, ILL. L. REv. 1043, 1045 n.4.

4 Mark C. Suchman, On Beyond Interest: Rational, Nornative and Cognitive Perspectives in the Social
Scientific Study of Law, 1997 Wis. L. Rev. 473, 492.

95 James Boyd White, JUSTICE AS TRANSLATION: AN Essay IN CULTURAL AND LEGAL CRITICISM 23 (1990).

196 See, e.g., Steven Walt & Micah Schwartzman, Morality, Ontology, and Corporate Rights, 11 Law &
Ertnics Hum. Ris. 1 (2017).
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mora.lity? I contend that language, both legal and cultural, plays a role in
shaping moral belicfs and values. What we learn and believe, we acquire in
part thr.ough language. To be sure, our common sense morality has a role
in .shapmg the laws we create and the legal language that we usc to govern
soctety. At the same time, law influences the formation of prevailing values and
understandings. There is a dynamic, reciprocal relationship between Jaw and
moral bcl.icf, with each informing and helping to create the other. It is impor-
E:t lto thm;< carefully about this connection and its application in the law and
: guage of corporate personhood. We should acknowledge that “legal devel-
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harmful message that minority groups were inferior, disfavored members of

society." Law by its nature has expressive elements, and we are affected by the

social and symbolic meaning of legal language, doctrines, and decisions.

Law makes important statements about the intrinsic and relative value of things.
In the context of corporate personhood, for example, the law communicates who
counts as a legal person and tells us whether corporations should hold the same
place as individuals in our legal system. By upholding corporate rights under the
First Amendment, the law arguably sends the message that corporate speech and
individual speech have the same worth and are deserving of the same protections.
Thus, legal language signals the value we as a society place on people, corporations,
and certain actions such as speech. When law uses the term “person” to categorize
an object, it “acts as a vehicle for expressing beliefs and values about persons, both
legal and natural.”"* When people perceive that law and legal language send the
wrong message, there is backlash and resistance as evolving societal values conflict
with the signals of the law. In the corporate personhood context, we have witnessed
some of that backlash as some citizens believe the law of corporate personhood sends
the dubious message that corporate activity and individual activity are of equal value
and merit.

"This is an indication of the intricate relationship between legal language and our
system of beliefs. Law is a social product. As our social and cultural beliefs change
over time, they affect and shape the development of law and legal doctrine. At the
same time, as discussed above, the law plays a role in shaping our beliefs and our
conception of reality. There is a reciprocal, dynamic quality to the formation of legal
language and evolving socictal beliefs. At times, legal language is the force that
drives new thinking and perceptions; at other times, our beliefs and values force the
development of new legal terminology and doctrine. It is a two-way street. Our
language and our belicfs are dependent upon one another, continually affecting and
being affected by each other.™

Dewey did not embrace this connection between our belief system and our legal
system. In fact, he warned against entertaining ideas from other non-legal disciplines
to inform our analysis of legal personhood because he believed they only confuse
and complicate matters. He viewed the legal concept of corporate personhood as
pure artifice, a tool for practical legal use. He criticized the tendency to look outside

1 Brown v. Bd. of Educ., 347 U.S. 483 (1954); Elizabeth S. Anderson & Richard . Pildes, Expressive
Theories of Law: A General Restatement, 148 U. Pa. L. REv. 1503, 154244 (2000) (discussing the
expressive dimensions of Brown v. Bd. of Educ.).

"2 Note, What We Talk About When We Talk About Persons: The Language of a Legal Fiction, 114 Harv.
L. REv. 1745, 1761 (2001).

"3 Margaret Radin has similarly observed that as concepts change and develop, they can cause social and
cultural transformations; likewise, social and cultural developments can drive conceptual transfor-
mations. Margaret Jane Radin, Reflections on Objectification, 65 S. CAL. L. REv. 341 (1991); see also
David Millon, Theories of the Corporation, 1990 DUke L.]. 201, 24147 (demonstrating how legal rules
have shaped new thinking about corporations, and vice versa, how theoretical beliefs about corpora-
tions have shaped the formation of new legal doctrine).
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the law for guidance on what it means to be a person worthy of recognition underthe
law. Dewey argued that “popular, historical, political, moral, philosophical, meta-
physical and ... theological” theories of personhood should not influence jud_g‘
ments about what the legal concept of personhood should entail.”™* To avoid
confusion and conflict, Dewey urged us to keep the legal concept separate from
any social and cultural notions of personhood. In his view, law is a self-enclosed
sysrt?m that does not and should not need to look elsewhere for its meaning.

T'he difficulty with this approach, however, is that legal concepts are inherently
? reflection of and connected witl, our broadcr’S)'stcm of beliefs. Law cannot divorce
itself from our culture, history, politics, moral beliefs, and social norms. These non-
legal factors contribute to oy vision of what makes a ,e(rson and the legal concept of
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though we know the various disciplinary theories are bound to matter in different
ways for different issues over time.

Dewey preferred to abandon theoretical discussions of personhood and instead
focus pragmatically on hard facts and consequences in evaluating legal issues. From
his point of view, it does not matter how we conceptualize corporations; all that
matters is evaluating the facts and then resolving conflicts by weighing the practical
consequences of competing resolutions.

While it is always critical to engage in comprehensive and honest assessments of
facts and circumstances when faced with any legal controversy, it is also important
not to jettison theory entirely from the analysis. It is error to assume that theory and
practice are necessarily separate inquiries. Practice without theory lacks perspective
and direction; it results in an admixture of intuitive reactions to specific factual
situations. Theory without a connection to practice is hollow and lacks relevance in
the face of real world problems; it results in “an intellectual game only vaguely
connected to the very phenomena it is supposed to understand and explain.”"”
Theoretical and practical analyses go hand in hand and are deeply related. “When
we think carefully about practical issues, we are impelled to theorize —although that
does not mean that we merely ‘apply’ a theory.”® It means that we reflect on how
specific cases are connected, how they fit into the big picture, and how they can be
resolved to build a more just society. For this reason, it is important to engage in
discussions of the various theoretical conceptions of the corporation. We cannot
cffectively evaluate corporate rights and responsibilities unless we also think about
the moral status of corporations. We need analysis of theory as well as practice to
decide how best to deal with complicated corporate issues.

MULTIDIMENSIONAL MODEL OF CORPORATE PERSONHOOD

All of the legal theories of corporate personhood offer a partial glimpse into the
nature of the corporation. Each one correctly describes but one of the many aspects
of the corporate totality. The corporation’s existence and functionality depend on
individuals, on contractual relationships, on state law and charters, and on social
recognition of its identity and presence. The corporation is a legal fiction, but it is
a real entity with which we engage daily in a very practical way. All of the legal
theories of corporate personhood, and the various features of the corporation that
they accentuate, cannot be fully appreciated without an understanding of their
interrelationship, and their relationship to the entity as a whole. While the different
theories cach seck independently to explain the essence of the corporation, the
theories in fact are dependent upon each other and upon their integrated roles to
provide a comprehensive description of the corporate person.

"7 Hugh LaFollette, Introduction, in Tne Oxrorp Hanpsook oF Pracmical Emucs 1, 8 (Hugh

Lalollette ed., 2003).
" Id.at8,
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will take precedence over others for resolving certain issues. A consideration of the
practical realities and specific conscquences of privileging any given conception
over another is also important. In this way, a multidimensional approach encom-
passes an informed analysis of the various theoretical components that underlic
corporate personhood while also being mindful of the practical effects of corporate
personhood that were of main concern to Dewey.

Just as corporations evolve and our views of corporations change, the law develops
in a continuously dynamic way.* The law is not fixed, nor should it be. As many
jurists have noted, the genius of the law is that it “is not simply a deductive exercise”
or “an inevitable working out of anything,” but rather, it is “a living organism, ever
growing and expanding to meet the problems and needs of changing social and
economic conditions.”* As we formulate laws that regulate corporate activity, we
should remain flexible and adaptable as various theories of corporations bring
different issues to light. The law should not cater to any static conception of the
corporation. Instead, it should reflect the dynamic nature of the theories that
describe the corporate person, and should avoid any narrow or fixed framework for
analyzing corporate activity.

Broad consideration of the different disciplinary theories of corporate personhood
will not be without contention and conflict. There will be, as there always has been,
discord among the contrasting normative implications of the various theories.
Nonetheless, it is worth the cffort because it gives us a more in-depth view of
a complicated reality. The more complete a picture we have of the subject of debate,
the more informed the debate will be. An expansive view of the corporation that
incorporates interdisciplinary input does not promise to end the enduring disputes
over corporate rights and dutics. As corporations change and societal ideas advance,
each generation must struggle to find acceptable answers to the difficult questions
regarding the legal and moral status of corporations. A multidimensional approach
provides a starting point for tackling such questions with the understanding that the
answers may be workable for only a period and then require reformulation at a later

time. ‘The corporate person is malleable, not fixed, and its role in our society Is, in
part, a product of our own continually changing moral, legal, philosophical, and

political imagination.

BENEFITS OF INDETERMINACY

The indeterminacy of the various theories of the corporation is a perennial
concern among scholars who echo Dewey’s complaints about the inconsistent

' See Ripken, supra note ng, at 171-72.
3 William 'T. Allen, Our Schizophrenic Conception of the Business Corporation, 14 CArdOZ0 L. REv.

261, 278 (1992); see also Samuels, supra note 102, at 126 (arguing that law does not deduce or discover
legal concepts, but rather, makes the rules that then help shape economic reality).

™ Russick v. Hicks, 85 I. Supp. 281, 285 (W.D. Mich. 1949).
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nature of the corporate person. The “flaws of inconsistency are far less serious

than those of unreality.”"

Indeterminacy in the law allows for selective application of different theories of
the corporate person, depending on the situation and the issues to be decided.
Because the corporation is a bundle of contrasting and coinciding concepts, the
law must mediate between the various conceptual viewpoints. When a problem
occurs that raises two valid but inconsistent normative demands, mediation is
required, and choosing between the two is ultimately a matter of judgment.®
By considering the descriptive and normative components of different theories of
the corporate person, the law adopts a thicker, more informed conception of the
corporation. Equipped with this broader perspective, the legal decision-maker can
make a judgment of better quality, rather than a judgment that reflects only a narrow
set of concerns. This may lead to favoring different concepts at different times, but
this is the nature of mediation. To aim to adopt a clear-cut, unitary theory of the
corporation is to close off the advantage of drawing on the insights of different
theories even as they compete. The indeterminacy of the law should not be regarded
as theoretical failure, but as the beneficial application of a more nuanced approach
to corporate personhood.®® An expansive, more complete view of the corporation
can help us determine how best to resolve corporate issues as they arise. To that end,
the following chapters explore other dimensions of the corporation and provide

a wide-angle view of its personhood.

8 Alan Wolfe, The Modem Corporation: Private Agent or Public Actor?, so Wasti. & Lek L. Rev. 1673,

1676 (1993).
29 See Bratton, supra note g2, at 214.
13°  See Ripken, supra note 119, at 173-74.
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because the range of corporate organizations is vast. The nonprofit religious orga-
nization, the closely held minority business owned by a single shareholder, and the
large publicly held corporation with thousands of sharcholders are very different
entities, but they are all incorporated organizations. They have different purposes,
different needs, and different ways of interacting with their members and the public
at large. They each have their own unique place in our cultural, political, and
economic systems. Yet they share the same legal origin. The same law and social
structure that facilitate the formation of Apple, Inc. also authorizes and fosters the
formation of the local church on the corner and the small family restaurant owned
by a husband and wife. The corporate form is flexible and enabling, affording its
members broad opportunity to operate it in the manner they want, for the purposes
they want.

As a result, we encounter a proliferation of different types of corporations lying
along a spectrum of personhood. When legislatures and courts are confronted with
the task of expanding or limiting the rights of these corporate persons, “[w]hat we see
time and again is not the Jaw’s deference to some overarching conceptualization of
the corporation and whatever logical consequences would flow therefrom, but
rather a tailoring of rules and regulations to the particular business entity before
it.”*® Absolutist positions arguing that corporations should always or should never be
treated like natural persons, or that corporations of all types should be treated
identically, do not account for the complexity of corporations. The multidimen-
sional nature of the corporation and its continually evolving role in society require us
to analyze corporate structure and function when determining whether and how our
basic legal rights might apply to the many different types of corporations that exist
along the continuum of corporate persons. These determinations are difficult, and
the implications of treating certain corporations as persons whose speech, religion,
and race are deserving of respect and protection are scrious. The difficult issues of
corporate rights and obligations will warrant careful analysis as our social, political,

and legal systems evolve, and the types and purposes of corporations grow increas-
ingly more diverse.

*®  Colombo, supra note 53, at 191.

6
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c
onhood is the first step in abating what they regard as the increasmgl)’fcg(f:icw
er wielded by corporations in the economic and political spheres 01e e
overriding mission of these activist groups is to overthrow “corporate mf t};c carly
n corporate abolitionists because they see their work as similar to thato 4 g
litionists who demanded an end to slavery. One of their widely use coperty:

nates with this theme: “Slavery is the legal fiction that a Pcfi("n‘} 'S forpomte
rporate personhood is the legal fiction that property is a person. the onsible
litionists do not argue that large corporations must be more Socl?lly res{) rein 10
that we should adopt stricter laws to regulate corporate behavior a?( disan
rporate power. Instead, they believe the abolition of corporate Person 1?6 hole
ue of human rights, like the abolition of slavery. They maintain that tllave e
stitution is fundamentally wrong and must be eradicated if we are 10 1) K the
mocratic  self-governance. In mobilizing  their campaign 10 an_ltll ‘ustice
onstitution, these activists hope to follow in the model of other soc}ﬂ“) orci-
ovements, like the suffragists and the civil rights activists, that successtlly
ized to demand reform. . d they have
The mission and methods of the corporate abolitionists are serious, and ! yofthc
ccome very strategic in their efforts to move toward the complete revocation ol
tatus of corporations as persons under the law. A book about corporate pers;“ inate
vould not be complete without some analysis of the impassioned effort to et

. wvely at this
ts legal effects altogether. This chapter looks carefully and objectively

o atl S
. . . . anizationt
bopular movement with an eye toward cxamining its goals, the 0T

. . . ished, and
nvolved, the framing of their arguments, what their work has acc_omPl‘S\l:C L the
where their efforts are leading. It is important to understand what is at stake
attempt to abolish corporate personhood from legal discourse entirely.

DISDAIN FOR CORPORATE PERSONHOOD AND POWER

. . \ ~iety.

Corporate abolitionists revile the dominance of corporations 1 modern SZU; §_“
They believe large corporations, with their vast concentrations of wealth and the

. ; - . . wment
enormous size, possess cconomic and political power comparable to govert
power* Activists view multinational corporations as governing institt

wions whose
. . calth
presence permeates every aspect of “our lives, our government, our work, our he
N . arlier
' Molly Morgan & Jan Edwards, Abolish Corporate Personhiood, 59 Guitd Prac. 209, 214 (2002). In earlie

. e . andine the
works, I have examined the corporate abolitionist movement in the context of understanding
relationship between social movements and constitutional leg

Al reform, as well as the legal source and
maintenance of corporate power. See Susanna Kimn Ripken, Corporate First Amendment Rights After

Citizens United: An Analysis of the Popular Movement to End the Constitutional Personthood of

Corporations, 14 U. Pa. J. Bus. L. 209, 224-44 (20m); Susanna Kim Ripken, Citizens United,
Corporate Personhood, and Corporate Power: The Tension Between Constitutional Law and

Corporate Law, 6 U. ST. Tiiomas J. L. & Pus. PoLy 285, 2g1-g9 (z012). This chapter incorporates
some of the analysis contained in those articles.

*  Many scholars agree with this assessment of corporate power. See, e.g., Kent Greenfield, Tt FALURE
or CorvOrATE Law: FUNDAMENTAL FLAWS AND PROGRESSIVE POSSIBILITIES 4-5 (2006) (noting that
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<ire and our food supply.” The economic power of these corporate entities unques-
Vionably is significant. The largest corporations generate revenues that exceed the
wonormies of many nation states.* They have the resources to drive out or acquire
(naller businesses and eliminate competitive economic threats. They have access to
cermendous amounts of cash, and they maintain control over substantial portions of
.arthy’s productive capacity.
[laving control over such wealth produces unmatched political power.
As discussed in Chapter 3, corporations are important players in the political system.
‘I'heir role in lobbying government officials, in contributing to election campaigns,
in exerting industry pressures on lawmakers and administrative agencies, and in
heavily lawyering the rulemaking and enforcement processes, all allow corporations
1o “make changes to the political system itself that lock in lasting advantages for them
and protect their dominance.”s According to one member of Congress, “{t]oday
there is virtually no clement of the political landscape into which corporate influ-
ence has not intruded, and it is usually the strongest political force arrayed in any
sart of that landscape."(’ Anti-corporate activists believe that corporations’ immense
pol stical influence threatens the integrity of our system of governance and renders it
‘nnpossiblc for average citizens to have a meaningful voice in government.
Beyond their economic and political power, corporations also exert social and
cultural power that has an impact on the desires, prioritics, and behavior of con-
cumers. Activists argue that corporate messaging plays a manipulative role in influ-
encing our preferences, what we believe will make us happy, and how we view
ourselves and others. This is a power that shapes our mindset and culture. So many
aspects of our lives are governed by what corporations choose to do or not to do.
Corporate decisions on what foods to produce, what products to manufacture, what
services to offer, what research to fund, what drugs to market, what natural resources
to use, what news to transmit, what forms of entertainment to make available, along
with countless other fundamental corporate choices, directly impact our health, our
work, our judgments, our activities, and the overall pace and quality of our lives.
In these and other ways, corporations have profound effects on the basic structure
and development of society.
In the view of corporate abolitionists, the prevalence and power of large corpora-
tions are a cause for deep concern because they serve only to corrupt our government

corporations are among the “largest and most powerful institutions in the world,” wielding the
economic power of nations”).

About Us, ALUIANCE FOR DEMOCRAGY, http://alliancefordemocracy.weebly.com/about-us.htm} {https:
perma.ce/311QS-UUUW].

See Joe Myers, How Do the World’s Biggest Companies Compare to the Biggest Economies?, WORL
T.con. F. (Oct. 19, 2016), www.weforum.org/agenda/zo16Ixolcorporalions-not-co\mtrics‘dominate-l\v
list-of-the-world-s-biggest-economic-entities/ [https://penma.cc/G3QD-C3liQ].

Sheldon Whitehouse, Caprurn: ‘'t CORPORATE INFILTRATION OF AMERICAN DEMOCRACY, at x

w

(2017).
o Id
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powers, and the limits of its activities. It is granted a charter by the state to operate for
the Jawful purposes permitted by the government and ultimately for the greater
public interest. From this perspective, the corporation is merely a creature oflaw, an
artificial, legal fiction. It is not, nor should it be analogized to, a real person.
The corporation is an economic tool and nothing more.*

Corporate abolitionists reject the real entity theory of the corporate person, and
they vehemently oppose language that anthropomorphizes corporations. They
emphasize that corporations do not eat, sleep, dance, raise children, fight in wars,
get sick, or lose loved ones. They argue that corporations have none of the truly
essential elements that define the human condition. Corporate abolitionists com-
monly assert that corporations have no soul or conscience, no mental or emotional
capacities, no internal moral compass or values. Corporations have no capacity for
virtue or loyalty, nor are they designed for it. The corporation’s sole objective is to
pursue profit and externalize the costs of doing so on others.

Although corporate abolitionists resist any descriptions of corporations in human
like terms, they interestingly and perhaps unwittingly have similar tendencies to
speak of corporations in real person terms. They characterize corporations as “single-
minded,” and “determined.” Corporations are “relentless pursuers of profit,” with
“appetites that are never satisfied.” Corporations shrewdly plot to overpower citizens
and undermine regulation. They seck to subvert the social order, corrupt our
democratic system, promote irresponsible consumption, and brainwash society.
Corporations are commonly referred to as self-interested “psychopaths” or “homi-
cidal serial killers” holding little regard for others.?® While activists maintain cor-
porations have no virtues, feelings, desires, and beliefs, they routinely speak of
“corporate greed,” “corporate evil,” and “corporate barbarity.” Words such as
“dominant,” “diabolical,” “tyrannical,” and “pathological” appear often in the
specches and literature of the corporate abolitionists.

On some level, these descriptions draw on a view of corporations as more than
merely an artificial legal fiction or inanimate tool. Rather, the comoration is
portrayed as a driven, unrelenting person or being that makes deliberate choices to
fulfill its desires in its own sclf-interest. Many people are comfortable making moral
judgments about corporations because they believe corporations have obligations to

act morally, honestly, and ethically. When corporations violate those expectatious,
*  See Clements, supra note 14, at Go-61, 67; Coleridge, supra note 14 (“Corporations are legal,
subordinate creations of We the People. ‘Tese artificial entities should reccive only privileges, not
rights, as authorized by the public.”).

See Joel Bakan, Psychopaths, Inc.: On Corporate Personhood, in ‘T Occury HANDROOK 353 (Janet
Byme ed., 2012); Bruce A. Dixon, Time for a Corporate Death Penalty, BLack Acenpa Rer. (June .
2010), https://blackagendareport.com/content/time-corporate-death-penalty [h!tps://penm.cc/4C.\'(}
H3KZ]. At times, corporations have even been described as living, albeit non-human, organisis:
“Corporations function like retroviruses, taking over the rights and protections that we created for
ourselves, and then using them against us, their human hosts.” Greg Coleridge, The System Isn't
Brok(en, I;'s Fixed: Ending Big Money and Corporations in Qur Elections, 44 U. ToLEpo L. Rev. 541,
553 (2013).
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they become targets of blame and condemnation. Such feelings of moral blame
would not be appropriate if directed to a merely inanimate object. Thus, invoking
elements of the real entity aspects of the corporate person seems unavoidable even in
the discourse of anti-corporate activists.

What is conspicuously missing from this activist discourse is any reference to the
aggregate concept of the corporate person. Under the aggregate view, the corpora-
tion is more than a creature of law. Its existence depends on the aggregate of the
actual human beings who underlic the corporate form. The justification for many of
the Supreme Court’s most controversial decisions regarding corporate constitutional
rights has relied on the aggregate conception of the corporation as an association of
the human individuals who make up the corporation. Those individuals are the ones
whose rights are at stake. Under this view, the corporation is really the people who,
by private contract, decide to participate together in an incorporated business. They
do not lose their rights when they opt to operate their enterprise as a corporation.
‘The Supreme Court has often looked through the corporation to the real people
within and upheld the corporation’s right as a means of upholding theirs.

Corporate abolitionists rarely mention or acknowledge the aggregate aspects of
the corporation. Indeed, they often discount the aggregate view, if not reject it
altogether. Holding steadfastly to the artificial person theory of the corporation,
they argue that corporations “cannot exist by private arrangement.”” They must be
chartered by the state, and no amount of private contracting can form a legally
recognized corporation. Corporate abolitionists disagree with the Supreme Court’s
view of the corporation as an aggregate of the human individuals who make up the
corporation. Instead, they insist that a “corporation is not a person, nor is it an
association or a group of people. A corporation is a creation of law, a public tool of
economic policy.”® Thus, corporate abolitionists have a very narrow theoretical
vision of the corporation, one that focuses solely on the artificial person aspects of the
corporation. This allows activists to argue that corporations are only what We the
People say they are, nothing more and nothing less. Whatever privileges the legis-
Jature elects to extend to corporations are the prerogative of the state, and corpora-
tions have no independent basis for asserting any other rights. That the Supreme
Court has treated corporations as independent persons or as representatives of their
human members for purposes of constitutional rights is viewed by corporate aboli-
tionists as deeply flawed and unsupportable. They believe now is the time for
a popular uprising to undo this result. Their preferred method for doing so is to
amend the Constitution to clarify that only human beings, not corporate entities, are
persons entitled to constitutional rights. The movement, called “Move to Amend,”
secks to abolish corporate personhood and invalidate all the fundamental constitu-
tional rights that are currently afforded to corporations.

27 Clements, supra note 14, at 6o.
8 Id. at 56.
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MOVE TO AMEND

-ople reacted negatively when the Supreme Court in Citizens Uniteq
ed strict campaign finance laws and upheld the First Amendment free
ghts of corporations to spend their moncey to support or oppose candidateg
I elections. Polls showed that a large majority of the public disfavored the
The Move to Amend campaign was launched to push for the adoption of
eighth amendment to the Constitution to declare that corporations are not
ntitled to any constitutional rights and that the spending of money is noy
speech entitled to First Amendment protection.
to Amend is an outgrowth of several activist organizations that have been iy,
- for some time and have expressed a commitment to “ending corporate
‘building a vibrant democracy that is genuinely accountable to the people,
rate interests.”3° Nationwide, several hundred grassroots community-based
ave endorsed or joined the Move to Amend coalition. Many of thege
tions are themselves extensive coalitions of other progressive groups that
create a national network of activists that support the campaign,
nizations include, for example, the Alliance for Democracy, the Nationg]
Guild, the Program on Corporations, Law & Democracy, Reclaim
acy, and the Liberty Tree Foundation.®'
to Amend activists have adopted the following petition as a centerpicce of
npaign: “We, the People of the United States of America, reject the U.S,
: Court’s Citizens United ruling and other related cascs, and move to amengd
stitution to firmly establish that money is not speech, and that human
10t corporations, are persons entitled to constitutional rights.”** Citizens
 to sign the petition and endorse the effort to retract all constitutional rights
porations. As of the time of this writing, approximately 460,000 signatures
n collected.??
ampaign engages in grassroots efforts to encourage cities and counties to
ial resolutions in support of amending the Constitution to abolish corpo-
onhood. Activists work with local organizations to draft resolutions for city

n Eggen, Poll: Large Majority Opposes Supreme Court’s Decision on Campaign Financing,
Post (Feb, 17, 2010), www.washingtonpost.com/wp-dyn/content/article/zo10/02/17/
soz17o1s1.htm] [https://perma.cc/7RQD-ZEDQ]. A recent survey indicated that most respon-
support a constitutional amendment to effectively overtum  Citizens  United.  Sce
Balcerzak, Study: Most Americans Want to Kill ‘Citizens United’ with Constitutional
ment, C1x. Pus. INTEGRITY (May 10, 2018), www.publicintegrity.org/z018/05/10/21739/study-
mericans-want-kill-citizens-united-constitutional-amendment [https://perma.ce/4SKI*-2PG]].
]Coalition, MovE To AMEND, httpsi/movetoamend.org/about-us [hitps://perma.ce/NGE5-
u
ing Organizations, Move 7o AMEND, hitps://movetoamend.org/organizations [https://perma
WR-EWNP].
1 to Amend ~ Sign the Petition, Move. To AMEND, hitps://movetoamend.org/motion [https:/
cc/HFF4-695M).
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councils to adopt, as well as ballot initiatives for voting citizens to approve.3* Move t
Amend’s goal is to create a groundswell of support at the municipal level in favor o
amending the Constitution so that state legislatures and Congress will then b
prompted to act. “When enough local communities have passed ordinances tha
directly challenge corporate personhood, state legislatures will begin to notice . .
[E]ventually the federal government will get on board.”?® Activists believe that th
“[plassage of a critical mass of [constitutional amendment] resolutions throughot
the country will bring decisive pressurc on Congress to finish the job.”3¢
Move to Amend works alongside several other progressive groups with the goal
amending the Constitution and nullifying the Citizens United result. Organizatior
such as Free Speech For People, Common Cause, Public Citizen, People for tl
American Way, and American Promise, all support the adoption of a twenty-cigh
amendment to the Constitution to curb the impact of corporate power on tl
political system. But tensions arise among these and other activist groups over t]
best strategies for accomplishing their common goal. Move to Amend is higl
critical of other groups that promote a constitutional amendment that focus
primarily on campaign finance reform by forbidding corporations from spendi
money in political elections. While this strategy addresses the Citizens United rest
Move to Amend and other corporate abolitionist groups believe it is weak a
insufficient. In their view, revoking First Amendment corporate political spee
rights to reverse Citizens United is a start, but not nearly enough to cut off the sou
of corporate power. Rather, they argue corporate personhood itself must be ab
ished, and any new constitutional amendment must explicitly affirm that corpc
tions have no entitlement to any constitutional rights because they possess
standing as persons to claim them.?

Morcover, some activists believe that unions and nonprofit entities should
permitted to maintain their personhood status and that only for-profit corporati
should be denied constitutional rights. However, other activist groups like Mov
Amend contend that all corporate entities, whether nonprofit or for-profit, are stri
artificial persons created by the state, and none should be regarded as persons for
constitutional rights.38

Conscquently, there is considerable disagreement over the language and scop
the proposed constitutional amendment, with some groups advocatinga muchn

3 Pass a Local Resolution, Move To AMEND, https://movetoamend.org/pass-local-resolution [h
perma.cc/6ZLN-GMBR].

35 [fartmann, UNEQUAL PROTECTION, supra note 15, at 205-6.

Clements, suprda note 14, at 153.

37 Move TO AMEND, THE PATII TO THE 2811 AMENDMENT: STRATEGIC PrAN TO Pass THE “WE e P
AMENDMENT” TO THE UNITED STATES CONSTITUTION 8-10 (2016), https://movetoamend.org
default/files/move_to_amend_strategic_plan.pdf {hitps://perma.cc/24K3-VBWM].

#*  See Move to Amend, Why Non Profit Corporations Do Not Need (or Have) Constitutional I
https://movetoamcnd.org/sites/default/ﬁles/non__proﬁts__dont_nced_constitutional_righ
[hitps://perma.cc/QF4B-3K3F].



252 Corporate Personhood

radical and progressive agenda, and others adopting a more mainstrcam and diplo-
matic approach.3 In an effort to facilitate cooperation and consolidation, the
American Promise group has recently begun a “Writing the 28th Amendment’

program with the intent to build national consensus on effective language for
a constitutional amendment.*®

STATE AND LOCAL SUPPORT FOR ABOLISHING
CORPORATE PERSONHOOD

The requirements for amending the Constitution are stringent. A proposed amend-
ment requires approval from two thirds of Congress, and then three quarters of the
states must ratify it. Alternatively, two thirds of the states can call a constitutional
convention to consider the amendment and then three quarters of the states must
ratify it:*" Requiring such a supermajority of Congress and the states to agree on any
issue poses a formidable challenge. Roughly 12,000 proposals to amend the
Constitution have been introduced in Congress since the Constitution’s ratification,
but only twenty-seven have been adopted as constitutional amendments, ten of
which comprised the Bill of Rights. In addition, although various states have filed
hundreds of different petitions with Congress to call a constitutional convention to
propose amendments, a convention has never occurred because the requisite super-
majority of the states has never been met.#

The movement to end corporate personhood through a constitutional amend-
ment has made inroads in various states and met with some degree of success. Move
to Amend and other activist groups have aggressively engaged in grassroots efforts to
prompt city councils and state legislatures to adopt resolutions urging Congress to
propose a constitutional amendment eliminating the status of corporations as
persons for purposes of constitutional rights.

Movement organizers claim that to date nineteen states have made some type of
formal declaration in support of a constitutional amendment, whether through

39 See Joel Bleifuss, Corporations Are Not People, IN 'Titest: Times (Sept. 19, zon), hitp://inthesetimes
.com/artic]e/11937/corp0rations_nre_not_peop]e {https://perma.cc/7XVZ-ZYRK] (discussing con-
trasting strategies of different activist groups). Some anti—corporate activist groups believe the corpo-
rate abolitionist movement is not radical enough. ‘They argue that attempting to climinate corporate
personhood through the constitutional amendment procedure is futile because it requires depen-
dence on federal and state lawmakers who are members of a corrupt corporate political power system.
Instead, some activists encourage civil disobedience and defiance of corporate rights, emphasizing
the need to “become revolutionaries, not reformers,” Cmty. Envtl. Legal Def. Fund, Statement on
Efforts to Amend the U.S. Constitution Following Citizens United (Jan. 2012), https://celdforghvp-
content/uploads/2015/08/CELDF-CITIZENS-UNITED-STATEMENT-JANUARY-17-2012.pdf
[https://perma.cc/7AK8-F4UW).
Vision/Mission, AM. PrROMISE, www.americanpromise.net/who_we_areffvision_mission [https:/
perma.cc/GR3R-2LNG].
# US. Consr. art. V.

Roger C. Hartley, How FaiLip ATTEMETS TO AMEND THE CONSTITUTION MOBILIZE POLITICAL CHANGE
2-3 (2017).
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official resolutions in the state legislature, ballot initiatives approved by voters in
statewide elections, or formal letters to Congress signed by a majority of state
Jawmakers. Considering they will need thirty-eight states (i.e., three fourths of the
states) to ratify the amendment, movement organizers claim that they are already
half-way there.®3

However, not all the nineteen states supporting a constitutional amendment have
explicitly demanded an end to corporate personhood per se. Rather, many states
merely advocate a constitutional amendment that would allow for stricter regulation
of corporate spending in elections, thereby reversing the effect of Citizens United,
but not suggesting that corporations should be stripped of standing as persons for
purposes of all constitutional rights. For example, the Nevada legislature passed
a joint resolution in 2017 that urges Congress to propose a constitutional amendment
allowing the federal government and the states to regulate political contributions
and expenditures. Although the recitals of the resolution describe Citizens United as
a precedent that “harm(s} our democratic system of government,” the text of the
resolution contains no language condemning corporate personhood or calling for its
abolition.#* Similarly, the Maine legislature in 2013 approved a joint resolution
declaring support for a constitutional amendment “regarding campaign finance
that would reaffirm the power of citizens through their government to regulate the
raising and spending of money in elections;” the language of the resolution does not
refer to the personhood of corporations.®® These and other states favor
a constitutional amendment, but their focus is more generally on defining the
scope of political speech rights, reforming campaign finance restrictions, and reg-
ulating corporate spending in clections, rather than targeting corporate personhood.

‘There are several states, however, that have explicitly raised concerns about corpo-
rate personhood and have expressed support for a constitutional amendment allowing
only natural persons, not corporate entities, to claim constitutional rights. For exam-
ple, the Minois state legislature in 2013 passed a joint resolution calling on Congress
“to propose and send 1o the states for ratification a constitutional amendment to
overturn Citizens United” and “make clear that the rights of persons protected by
the Constitution are the rights of natural persons and not those of corporations or other
artificial entities.”* Other states have utilized a direct written communication to
Congress, rather than a state resolution, to express the same sentiment. For instance,

#  The nineteen states that appear to have indicated support for a constitutional amendment are

California, Colorado, Connecticut, Delaware, Hawaii, Ilinois, Maine, Maryland, Massachusetts,
Montana, Nevada, New Jersey, New Mexico, New York, Oregon, Rhode Island, Vermont,
Washington, and West Virginia. See State and Local Support, UNITED For THE PEOPLE, hitp:/
unitedgthepeople.orgfstate-and-local-support-2/ - [https://perma.cc/M3AW-WYXN];  Frer  Serecit
For PEOPLE, 2017 END OF YEAR UPDATE 4, https://freespeechforpeople.orgfwp-content/uploads/2018/
o3/2017-Annual-Report-.pdf [https://perma.cc/KYB8-Z45E].

S.J. Res. 4, 79th Leg. (Nev. 2017).

45 §.P. 548, 126th Leg., 15t Reg. Sess. (Me. 2013).

46 S ], Res. 27, 98th Gen. Assemb. (Ill. 2013).
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o » and others adopting a more mainstream Em.d d’P]IO‘
. In an effort to facilitate cooperation and consolidation, th¢
tse group has recently begun a “Writing the 28th Amendment

. \ , . r
1¢ intent to build national consensus on effective language fo
amendment.*°

STATE AND LOCAL SUPPORT FOR ABOLISHING
CORPORATE PERSONHOOD

1 .

m;it“:zllilriiments for amending the Constitution are stringent. A proposed am;:nld‘

States m?]st est.app'roval from.two thirds of Congress, and then threc quartc‘rs 0 t “]3

Conventign ia ify ’t', Alternatively, two thirds of the states can call a conshtuhonﬂt

faify 1 0 C.o‘nSJder the amendment and then three quarters of the states mus’

issue P.OSe e(llllfflrlg §uch a supermajority of Congress and the states to agree on any
0nstitutios 2}1 orxlll(]al?le challenge. Roughly 12,000 proposals to am.cnd ‘the
ot onl t\:,] 1ave been introduced in Congress since the Constitution’s mtlﬁcatlon,f

Whil, C};m e"’t}’('lselvcn 1.1ave b%'cn adopted as constitutional amendments, ten Od

Windred, 0?3;2 the Blu f)f nglilts. In addition, although various states hav? file

I ifferent petitions with Congress to call a constitutional convention to

PTopos
e . .
ma.p ¢ amendments, a convention has never occurred because the requisite super-

oty of the states has never been met.#

The movement to end co
Ment has

to Amend

. rporate personhood through a constitutional amend-
ade inroads in various states and met with some degrec of success. Move
Prompt cj and othe.r activist groups have aggressively engaged in grassroots efforts to

pteity councils and state legislatures to adopt resolutions urging Congress to

pro ituti i i

e Pose a constitutional amendment climinating the status of corporations as
r - .
sons for purposes of constitutional rights.

. Olvernent organizers claim that to date nincteen states have made some type of
m 2 .
al declaration in support of a constitutional amendment, whether through

S::ﬁ{?el ‘Blleifuss, Corporatz:ons Are Not People, IN ‘'t Times (Sept. 19, 2o11), http://inthesetimes
imu,;]mtc e/11?37/c0r'porahons_z.|r.c*not_pcople [https:/iperma.cclXVZ-ZYRK] (discussing con-
r“- ]g T r.ategles ofdnffercrft activist .gmups). Some anti-corporate activist groups believe the corpo-
4te abolitionist movement is not radical enough. They argue that attempting to eliminate corporate
personhood through the constitutional amendment procedure is futile because it requires depen-
dence on federal and state lawmakers who are members of a corrupt corporate political power system.
Instead, some activists encourage civil disobedience and defiance of corporate rights, emphasizing
the need to “become revolutionaries, not reformers.” Cmty. Envtl. Legal Def. Fund, Statement on
Efforts to Amend the U.S. Constitution Following Citizens United (Jan. zo12), https://celdf.org/wp-
Content/up]oads/2015/08/CELD["—CITIZENS—UNITED-S'l'A'I'EM[“.NT—]ANUARY-17—2012.pdf
[|1ttps://perma.cc/7AK8—F4UW].
Vision/Mission, AM. Promist, www.americanpromise.net/who_we_areflvision_mission [https://
perma.cc/GR3R-2LNG].
U.S. Consr. art. V.

Roger C. Hartley, How FaiLin ATriMprs To AMEND THE CONSTITUTION MosiLze PoLrmeat CHaNGE
2-3 (2017).
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official resolutif)ns in the state legislature, ballot initiatives approved by voters in
statewide clections, or formal letters to Congress signed by a majority of state
lawmakers. Considering they will need thirty-cight states (i.e., three fourths of the
states) to ratify the amendment, movement organizers claim that they are already
half-way there.

However, not all the nincteen states supporting a constitutional amendment have
explicitly demanded an end to corporate personhood per se. Rather, many states
merely advocate a constitutional amendment that would allow for stricter regulation
of corporate spending in elections, thereby reversing the effect of Citizens United,
but not suggesting that corporations should be stripped of standing as persons for
purposes of all constitutional rights. For example, the Nevada legislature passed
a joint resolution in 2017 that urges Congress to propose a constitutional amendment
allowing the federal government and the states to regulate political contributions
and expenditures. Although the recitals of the resolution describe Citizens United as
a precedent that “harm{s} our democratic system of government,” the text of the
resolution contains no language condemning corporate personhood or calling for its
abolition.** Similarly, the Maine legislature in 2013 approved a joint resolution
declaring support for a constitutional amendment “regarding campaign finance
that would reaffirm the power of citizens through their government to regulate the
raising and spending of money in elections;” the language of the resolution does not
refer to the personhood of corporations.® These and other states favor
a constitutional amendment, but their focus is more generally on defining the
scope of political speech rights, reforming campaign fmance restrictions, and reg-
ulating corporate spending in elections, rather than targeting corporate personhood.

"There are several states, however, that have explicitly raised concerns about corpo-
rate personhood and have expressed support for a constitutional amendment allowing
only natural persons, not corporate entitics, to claim constitutional rights. For exam-
ple, the linois state legislature in 2013 passed a joint resolution calling on Congress
“to propose and send to the states for ratification a constitutional amendment to
overturn Citizens United” and “make clear that the rights of persons protected by
the Constitution are the rights of natural persons and not those of corporations or other
artificial cntities.”*® Other states have utilized a direct written communication to
Congress, rather than a state resolution, to express the same sentiment. For instance,

4 ‘The ninetcen states that appear to have indicated support for a constitutional amendment are

California, Colorado, Connecticut, Delaware, Hawaii, Ilinois, Maine, Maryland, Massachusetts,
Montana, Nevada, New Jersey, New Mexico, New York, Oregon, Rhode Island, Vermont,
Washington, and West Virginia. See State and Local Support, UNITED FOR THE ProvtE, hitp:/
unitedgthepeople.org/state-and-local-support-2/ - [https://perma.cc/M3AW-WYXN];  Free  Seeech
For PropLr, 2017 Enp or Year Urpate: 4, https://freespeechforpeople.orgiwp-content/uploads/2018/
o3/z017-Annual-Report-.pdf [hitps://perma.cc/KYBS-ZysE].

S.J. Res. 4, 79th Leg. (Nev. 2017).

S.P. 548, 126th Leg,., 15t Reg. Sess. (Me. 2013).

S.J. Res. 27, ¢8th Gen. Assemb. (1ll. 2013).
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2012, a majority of state legislators in Connecticut signed and sent a letter to
ngressional representatives in support of a constitutional amendment to overturn
tizens United and to “finmly establish that money is not speech and that human
ings, not corporations, are persons entitled to constitutional rights."‘”.'l'hf:sc t.ypcs of
Is for a constitutional amendment contain personhood language highlighting the
ference between corporations and human individuals.
At the local level, activists assert that approximately 8oo cities and counties have
proved resolutions and ballot measures calling for a constitutional amendment to
oke corporate personhood and/or authorize the regulation of corporate political
nding. Chicago, Kansas City, Santa Ie, and Tucson are among the hundreds of
es that have formally expressed support for the constitutional amendment cam-
gn in the last several years.®

One activist group called Wolf-PAC has focused on the alternative route to
ending the Constitution: having two thirds of the states formally petition
ngress to call a constitutional convention to amend the Constitution. To date,
- states have officially adopted resolutions calling for a constitutional convention
sropose an amendment to address corporate political spending and to overturn
izens United *

t is not entircly clear how Jong these various state and municipal resolutions,
ers, and referenda remain in effect to express the sentiment of their respective
ision-making bodics. Some may last indefinitely while others over time may no
ser represent the state or locality’s position and thercfore require a renewed
lution by the state or city. For example, Illinois’s joint resolution favoring
nstitutional amendment was adopted in 2013. If it takes another ten years for
Move to Amend campaign to get a total of thirty-cight states to indicate support
the amendment, Move to Amend may not be able to still count Illinois as

Letter from Conn. Gen. Assembly to Conn. U.S. Representatives (May 1, 2012), https://orgz
salsalabs.com/o/7o03/images/CTStateRepstoFeds.pdf [hitps://perma.cc/ABC7-VIy4): Connecticut
Calls for Constitutional Amendment to Overtum Citizens United, Pus. CrinzeN (Sep. 12. 2012), www
citizen.org/media/press-releases/connecticut-calls-constitutionalamendment-overturn-citizens-uni
ed [https://perma.cc/NY6S-JCTy).

ee Resolutions & Ordinances, Movi: 70 AMEND, https:/fmovetoamend.org/resolutions-map {hittps://
erma.cc/PC32-Y732); State and Local Support, supra note 43; 2017 in Review, AM. PROMISE, www
imericanpromise.net/who_we_arell2017_year_end_report  [https://perma.cc/RGF8-VOV7]  (“S8co
ities and towns hav[e] passed local 28th Amendment resolutions.”).

he five states are California, Nlinois, New Jersey, Rhode Island, and Vermont. See David
suldenschuh, Article V Progress Report, Articrr: V Caucus, hittp://articleveaucus.com/mews/article-
-progress-report-4/  [hitps://perma.cc/25QX-N4SC]. Some activist groups strongly oppose this
pproach because a constitutional convention has never been used before to propose amendments,
nd there are no settled rules or procedures to govern the convention once it is convened. They argue
at the convention could potentially be unlimited in scope, might result in the elimination of other
stablished constitutional rights, and runs the dangerous risk of producing a wholesale rewrite of the
onstitution. See Common Cause, U.S. Constitution Threatened as Article V Convention Movement
lears Success (Feb. 2018), www.commencause.org/wp-content/uploads/zc18/03/Article-V-Mero-

eb-2018.pdf [https:/fperma.cc/4t143-2Q87].
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a supporter state in the year 2029 if its resolution was passed in 2013.%° In any case,
corporate abolitionists claim there is currently significant popular interest nation-
wide to envision an amendment that would limit or eliminate constitutional rights
for corporations, either specifically in the context of First Amendment political
speech, or altogether for all rights enumerated in the Constitution.

FEDERAL SUPPORT FOR ABOLISHING CORPORATE
PERSONHOOD

At the federal level, members of Congress have introduced various resolutions
proposing a constitutional amendment. These resolutions address the status of
corporations as holders of constitutional rights. One resolution, the “We the
People Amendment,” is the version endorsed by the Move to Amend campaign.
The resolution proposes a constitutional amendment providing that the “rights
protected by the Constitution ... are the rights of natural persons only. Artificial
entities, such as corporations, limited liability companies, and other entities . . . shall
have no rights under this Constitution” and the “privileges of artificial entities . .-
shall not be construed to be inherent or inalienable.”s* The intent of the resolution is
to forbid all entities, whether for-profit corporations, nonprofit corporations, or
unions, from claiming any constitutional rights. While some activists suggest that
an exemption should be made for nonprofit organizations and unions, Move to
Amend maintains that all corporate entities are created by state charter, and it “is not
intellectually honest to attemipt to create a constitutional exemption for the types of
artificial entities that one likes but not for the ones one doesn’t like . . . Because only
people have rights, and only people are people.”s3 "This proposed amendment seeks
to eliminate more than merely the First Amendment political speech (i.e., political
spending) rights of corporate entities. It targets all the rights corporations have ever
gained under the Constitution and revokes the standing of corporations to claim any

of them.

” “I'ic Ninois Legislative Glossary’s definition of “resolution” states that a “resolution is merely to
express the opinion of one or both houses ... [and] is typically temporary in character.” Hlinois
Legislative Glossary, ILL. GEN. AssempLy, www.ilga.gov/legislation/glossary.asp#R [|1ltps://pcrma.CC/
CW;3K-TSEZ]. )

5' H.RJ. Res. 48, nsth Cong. (2017); Move to Amend’s Proposed 28th Amendment to the Constitutlfmy
Move 10 AMEND, https://movetoamend.org/wethepeopleamendment [https://perma.cc/SAI‘B'
sKVM]. The resolution was introduced by Rep. Richard Nolan on Jan. 30, 2017. 1le has proposed
the same resolution in the last two Congresses, but it did not gain approval. See LR ]. Res. 48, ngth
Cong. (z015); IL.R]. Res. 29, n3th Cong, (2013).

% ILRJ. Res. 48, nsth Cong. § 1 (2017). The proposed constitutional amendment would also require the
government to regulate political spending in elections, and it would forbid the judiciary f“_)m
equating the spending of money in elections with political speech protected by the First
Amendment, See id. at § 2.

53 Move to Amend, Why Non Profit Corporations Do Not Need (or Have) Constitutional Rights, suprd

note 38.
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Another Congressional resolution is the “Democracy for All Amendmcnt.," \\{hich
is endorsed by Free Specch For People.* The resolution proposcs a constitutional
amendment declaring that Congress and the states “may distinguish 1.)clwee.n nat-
ural persons and corporations or other artificial entitics created by law, mclu.dmg by
prohibiting such entities from spending money to influence clections.”ss
The language of the proposed amendment is permissive, not mandatory. It does
not call for the abolition of corporate personhood for all constitutional rights.
Rather, it allows the government in its discretion to treat natural persons and
corporate entities differently for purposes of regulating political spending. Move to
Amend organizers and other corporate abolitionists are highly critical of this pro-
posed amendment, calling it “a half-measure that — at best — takes us back to the pre-
Citizens United era [where] corporations and the wealthy still dominated the
political process.”*® They argue that merely overturning Citizens United or taking
away corporate political speech rights is not enough. Instcad, they believe that
a complete revocation of corporate personhood under the Constitution is necessary
to effectively address the problems associated with the power of corporations to
influence not only politics and elections, but also the overall direction and weli-
being of socicty.

An alternative resolution addresses the meaning of personhood directly.
The “People’s Rights Amendment” proposes a constitutional amendment dcc]aring
that the rights protected by the Constitution are the rights of natural persons only,
and the word “person” in the Constitution does “not include corporations, limited
liability companies or other corporate entities.”s” The intent of the resolution is to
establish that corporations are not persons entitled to claim any constitutional rights
whatsoever. This is a broader approach that secks to ensure only human individuals,

st H.RJ. Res. 31, usth Cong, (z017); S.J. Res. 8, nsth Cong. (zo17). The Democracy for all Amendment,
Free Speect For PrortE, https:/ireespeechforpeople.org/the-amendment/democracy-for-all-amend
ment/ [hitps://perma.cc/s8QC-ETs]]. The resolution was introduced by Rep. ‘Theodore Deutch in
the House on January 24, 2017, with an identical resolution introduced by Sen. Tom Udall in the
Senate. The same resolution was introduced in the last two Coungresses, but it failed to gain approval.
See TLRJ. Res. 22, ngth Cong. (2015); S.J. Res. 5, n4th Cong. (zo15); H.R.J. Res. ng, usth Cong.
(2014); S.J. Res. 19, 113th Cong. (2013). The resolution was debated in the Senate in 2014 and resulted
in a Senate majority vote (fifty-four Senators) in favor of the resolution, falling short of the two-thirds
majority (sixty-seven Senators) needed to pass. John Nichols, The Senate Tried to Overturn “Citizens
United’ Today. Guess What Stopped Them?, NaTION (Sep. 11, 2014), www.thenation.com/article/
senate-tried-overturn-citizens-united-today-guess-what-stopped-them/ [https://perma.cc/JoPG-
6)ZW].

HL.RJ. Res. 31, usth Cong. § 2 (z017). The proposed constitutional amendment would also allow the
government to regulate political spending in elections. See id. at § 1.

MovE To AMEND, THE PATH TO THE 28TH AMENDMENT, supra note 37, at 9.

ILRJ. Res. 88, n5th Cong. § 2 (2017). The resolution was introduced by Rep. James McGovern in the
[ouse on March 10, 2017. A similar resolution was introduced by Sen. Jon Tester in the Senate. Sce
S.J. Res. 20, nsth Cong. (2017). The same resolutions were introduced in the last two Congresses but
failed to gain approval. See HLR]. Res. 23, n4th Cong. (2015); S.J. Res. 7, 14th Cong. (2015); [LR].
Res. 21, 13th Cong. (2013); S.J. Res. 18, n3th Cong. (2013).
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not corporate entitics, are the holders of the rights guaranteed under the
Constitution.

While all these resolutions have gained multiple co-sponsors in Congress, to date
Congress has not passed any of these or other resolutions in favor of a proposed
constitutional amendment limiting corporate constitutional rights. The corporate
abolitionists are well aware of the uphill battle they face in Congress, but they
continue to emphasize their grassroots cfforts at the state and local levels to drive
a nationwide popular movement that they believe Congress will eventually have to
acknowledge. Drawing inspiration from social movements of the past that have
effectuated transformational changes in society and the law, corporate abolitionists
assert, “History shows that when the public is sufficiently aroused, actions that once
scemed impossible can, in hindsight, seem inevitable.”s®

THE LANGUAGE OF CORPORATE PERSONHOOD

Critics of the corporate abolitionist movement suggest that activists are making too
much ado about corporate personhood and blowing its significance out of propor-
tion. Defenders of corporate rights often dismiss activists” attacks on corporate
personhood with the reply, “Of course, corporations are not actually people.
Liveryone knows that.” The statement implies that the clamor over the personhood
status of corporations is unwarranted and exaggerates the significance of calling the
corporation a person under the law. Courts have never said that corporations have
rights because they are literally persons. Corporate personhood is a useful concept
that allows corporations to enter into contracts, own propetty, and conduct business
in the corporate name. Supporters of corporate personhood argue that activists’
continual indictment of corporate personhood as the source of coercive corporate
power and political dominance is misguided and unhelpful. While corporate aboli-
tionists perceive corporate personhood as a treacherous weapon that threatens
democracy and self-governance, those who disagree believe that corporate person-
hood is a red herring and that activists should stop fussing over it.*?

Corporate abolitionists find it ironic that those who dismiss corporate personhood
as “no big deal” also simultancously argue that it is important not to abolish it because
it is essential for the proper functioning of the legal system and the flow of commerce.

% Fran Korten, 10 Ways to Stop Corporate Dominance of Politics, YES! MAG. (Jan. 25, 2010), WWw
.yesmagazine.org/peoplc-power/1o—wuys-to-stop—corpomte-dominance—of-politics [https://perma.cc/
KZT6-FXWV]. .

See Kent Greenfield, In Defense of Corporate Persons, 30 CONsT. COMMENT. 309 (z015); Eric Posner,
Stop Fussing over Personhood, SLATE (Dec. 11, 2013), www.slate.com/articles/news_nnd_p.ollthS/VIC\;-I_
fmm__chicago/zm3/12/personhood_for_corporations_and_chimpanzees_is_an_essent1:1)1__legixl_‘ 1c
tion.htm! [https://perma.cc/3AR2-DHIT]; see also Kent Greenfield, CORPORATIONS Am:: PeorLE ToO
(AND ‘THEY SHOULD ACT LIKE IT) 27-28 (2018) (arguing that “we should stop fighting corporate
personhood” and instead adopt more pluralistic corporate governance structures that allow corpora-
tions to “behave more like people”).
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> |aw
Activists contend that the practice of calling the corporation a person u’n'dcr tll;::;\,c
has become more than a convenient fiction that facilitates commerce. Fhey Titica
that attributing personhood to corporations suggests a moral equality and I)‘ohs in
commensurability between living persons and corporate entitic§ .tllﬂt resu
uniquely empowering corporations and disempowering huwman in(]nflduals. on

Some legal scholars agree with this point. They reject the suggestion that perser
hood is not important. On the contrary, in their view, pcrsonhood matt.crs, ot
matters a lot.% Calling the corporation a person has substantial rhetorical P(?\llv
because of our deeply held belief that all persons are entitled to be treated C(.]H"l 'm’
with dignity and respect. Our legal system is strongly comimnitted t'o af'fordm; ‘nn
people equal rights, and we generally condemn instances of discrimnmh‘on fmiz [(D)
persons. When the corporation is viewed as a person, we are all the more incline ”
afford it the same rights that are typically afforded only to human l)cil'lgS “”.dcr( d
Constitution. Many believe that the personhood concept becomes 1mslca(]‘1ng len
dangerous at this point because it portrays the corporation as an embattled vxchm' jr
need of protection from overbearing and discriminatory government POWe i
Referring to corporations as persons invokes the cherished notions of uutonoﬂl):
freedom, and fairness that arc intrinsically associated with 1)crsonhoo'd: If the LO:
poration is a person, then it is deserving of the rights that we as a civilized SOCILI }‘
extend to all those with that status. The idea that corporations ar¢ persons makes the
establishment of corporate rights seem natural and sclf-evident.”!

Itis true that the Supreme Court did not explicitly rely on theorics of Corpomt'c
personhood as the justification for its holdings in Citizens United and Hobby Lobby-
But a good chunk of the general public certainly scemed to perceive that persor”
hood was the reason behind those decisions. ‘T'he idea that corporations as l?crsonf
must be afforded the same free specch rights and the same religious freedom rights ﬂ‘t
human beings is what prompted some of the strongest public opposition to those
rulings.%* Activists’ attacks on corporate personhood arise from their belief thal. the
personification of corporations is what gives corporations power in socxct)’;
Reformers argue that “[w]lhien we begin to insist that corporate moncy is not ‘speech
and that corporations are not people, we begin to take back powcr.”(’;

Much of this debate relates to the ability of language to reflect and to influence
our beliefs and our perceptions of the world and reality. As discussed in Chapter &

and it

% See, e.g., Tamara R. Piety, Why Personhood Matters, 30 Const. COMMENT. 361 (z015).

8 Seeid. at 363, 384-8s.

b Shortly after the Citizens United decision, several members of Congress proposed a reso]uti(?n_ to
express disapproval of the case, specifically criticizing the Court for “treating corporations and h‘\'lﬂ‘-'f
persons equally with respect to free speech rights under the Iirst Amendment [and] effectivel
bestow[ing] on corporations aspects of personhood, which ... ensures that ... individual
citizens ... must now compete against ... the vast resources of multibillion dollar, multinationa!
corporations, thus diminishing the [free speech rights of] individual citizen[s].” IL.R. Res. 1275, wth
Cong. (2010).
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Clements, supra note 14, at 6.
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the fact that we talk about corporations in the language of personhood is not
insignificant. Language as a system of discourse conditions the way people think
about things and interpret the world around them. Beyond merely reflecting societal
views and values, language helps form them. The way we speak about corporations
has a role in shaping our understanding of them and our judgments about them.
Continually referring to corporations as persons may reveal certain perceptions of
what corporations are or how they should be treated. But the practice of labelling
acorporation a person may also nudge us toward viewing the corporation in a certain
light and treating it in a certain way. We should not underestimate the power of
words and language to influence thought and judgments. ‘The vocabulary we use to
characterize corporations affects the manner in which we perceive and relate to
them. In this sense, labels matter.%t

As mentioned in Chapter 3, postmodern philosophies view language as the
medium through which our social world is constructed. Things around us become
what they are and have their meaning as a result of the way we talk about them.
To give something a name or a label, to speak about it in a particular way, and to
verbalize a set of ideas around it, have powerful constitutive effects on what it
becomes, how it is regarded, and why we treat it one way as opposed to another.
“Lﬂnguagc doesn’t just describe; it creates, and partly constitutes, what it both
describes and creates.”s

If this is true, then centers of power within society have the profound ability to
decide how our social reality is constructed because “anyone who controls discourse
tan make something exist, or dis:q)pcar."(’6 If you can control the direction of the
discourse, you can shape the social world. Those who exercise power may 211.10W
some things to be said, but not others. Certain terminologies and communications
may be endorsed, while other expressive forms are discouraged. “[TThese contr'oll?d
Practices [give] rise to the discourse that guides meaning making within its
boundaries.”®” This command over discourse can be particularly dangerous beca.lISC
‘imbalances of power . . . allow some to define the reality in which others must live,
treating the potential for exploitation and abuse.”®
" See Wn. Dennis Huber, Law, Language and Corporatehood: Corporations and the U.S. Constitution,
HNPL]. FOR RULE Law, no, 2, Dec. 2017, at 78,79, 87. Soine commentators have .suggeste(] that theri
may be benefits to discarding the corporate person terminology and replacing it with terms that do]no
invoke human personhiood, such as “corporatehood” or “entity.” See id. at o8; Gwendolyn Gordon,

Culture in Corporate Law or: A Black Corporation, a Christian Corporation, and a Mdori Corporation
Walk into a Bar S - (2016)

(s «++ 39 Seariie U, L. Rev. 353, 393 . ] B

" John R. Searle, Making 11 Sociar, WorLD: THE STRUCTURE OF HuMaN. CIVILIZATION ?) (20:1‘1’2
{describing language’s role in constructing social reality). “[Ijn human langua.ges we mv: s
capacity not only to represent reality, both how it is and how we want to make it be, but

w have the capacity to create a new reality by representing that reality as existing. Id. at 81()). ——
Mary jo Hateh with Ann, 1,. Gunliffe, ORGANIZATION THEORY: MODERN, SYMBOLIC, AND 1O

. PERSPECTIVES 13 (3d ed. 2013)
Id. at 43

Id. at1y.
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this is in part why the corporate abolitionists s0 strongly condemn the

7y of corporate personhood. In their view, when the Supreme Court and
wer refer to the corporation as a person, they are attemnpting to control the
about corporations and their role in society. Judicial and legislative
ments that have the effect of categorizing corporations a5 persons con-
process of transforming and socially constructing corporate entities into
th rights that, according to the corporate abolitionists, ar intended only
beings. Activists argue that this defines a reality in which corporations can
rights to dominate and oppress individuals; activists want to change the
> discourse about corporations to create a different reality.
'ho are dismayed by corporate personhood also share a concern about the
function of legal language. As discussed in Chapter 1, expressive theories
sgest that law does more than merely control or limit behavior. Law
certain beliefs and attitudes about socictal values; it sends underlying
ind makes important statements that are understood by citizens.® Laws
the wrong message or express the wrong values cannot be tolerated. For
laws that are racially discriminatory arc invalid under the Fourteenth
nt because they tacitly communicate the abhorrent message that certain
1ps are inferior, disfavored members of society. Government policies that
1 particular religion are invalid under the First Amendment’s
nent Clause because they impliedly signal to non-adherents that they
ers anf] that their religious beliefs are unwelcome in the community.
suage is understood as expressing and endorsing particular value judg-
1 pluralistic civilized society, our goal is to ensure that our laws, as enacted
ures and interpreted by courts, send messages that are constructive,
ind ever reflective of our democratic ideals. The expressive function of
nage is said to be important because individuals can internalize a law’s
nd allow it to influence their judgments. Commentators argue that law
;72 people’s beliefs and values, and consequently shape their preferred
ontext of corporate personhood, laws can signal certain judgments about
- of corporations and then influence people’s beliefs about them. Legal
that references the personhood and rights of corporations, whether
tatutes or court decisions, may have expressive cffects that send
about the value we place on corporations. When the law announces
on is a person, or is entitled to the same rights as a human person, it makes
isin‘ger, A Belief (zlxarlge.’ljlzeow of Expressive Law, 88 JTowa L. Rev. 35, 40 (2002); Mark
L ltstabltshmfnt, Innfpresvsstrfx, and Federalism, 78 Ciir.-KeNT L. REv. 669, 681 (2003); Cass
ein, On the lzxpresmie Function of Law, 144 U. Pa. L. Rev. zo2, 2024 (1996).
ert Coote'r, Expressive Lm}z and Economics, 28 J. LEcAL Stup. 585, 586 (1998); Alex
nger & Michael Ashley Stein, Expressive Law and the Americans with Disabilities Act, 114

. Rev. 1001, 1062-66 (2016) (reviewing Richard I1. McAdams, 'THE EXPRESSIVE POWERS OF
EORIES AND LimITs (2015)).
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a statement regarding the equality in status of corporations and human bei
holders of fundamental rights.

Although corporate abolitionists may not articulate their position in pre
these terms, it is these expressive and constitutive functions of law and langua
seemn to concern them so deeply. They worry that the legal doctrine of cor
personhood sends the message that corporations count fully as persons in our's
that they possess the worth of a person under the law, and that they deserve th
rights and respect that are accorded to natural persons. Corporate abolitionist:
that this is the wrong message to send. They believe the language of cor
personhood reflects an inappropriate valuation of corporations vis--vis |
beings. When the Supreme Court announces in cases such as Citizens Unit
corporations should not be distinguished from individuals while engaging in
activitics like speech, corporate abolitionists contend such legal pronounc
disvalue human beings by improperly placing too much value on corporatic

‘I'here is often backlash and resistance when people perceive that law ar
language transmit signals that conflict with other evolving socictal values.
that backlash manifested in the popular movement to propose a constil
amendment to abolish corporate personhood. Activists seek to stop the §
Court from continuing to send what they believe is the harmful mess:
corporate activity and individual activity are equally descrving of consti
protection. They worry that such legal endorsements of corporate pers
cause people to internalize the notion that corporations ar¢ persons with ]

constitutional status and entitlements. Corporate abolitionists want to rec
the law to change the way people talk and think about corporations with t
that corporations can ultimately be removed from the category of persons alt

THE NEED FOR CORPORATE PERSONHOOD

While many people belicve that corporations have too much economicand
power, and that something more should be done to regulate or limit the
corporate activity, not everyonc agrees that taking all constitutional protecti
from corporations is the answer. Some who sympathize with activists’ con
disproportionate corporate power in politics nonetheless believe that the af
pass a constitutional amendment abolishing corporate pcrsonhood is un
likely to cause more harm than good.

On one level, activists may be ignoring or minimizing the potential
negative consequences associated with eliminating the status of corpot
persons under the law. The Constitution was written to protect the pec
overbearing government power. A person’s ability to invoke fundamen
under the Constitution provides an essential check on government
power. In the absence of constitutional rights, the government has the pe
exercise control in oppressive ways. A constitutional amendment that tern
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constltutl(?nal rights for corporate entities could tip the scales in favor of government
overreaching,

For cxamplf?, if the corporation could claim no Fifth Amendment sights, the
government might be able to freely take pro

without paying j A perty from the corporation at a0y lt)lmai
. AYIng Just compensation. ‘The assets of the corporation would always be

risk of being confiscated, Knowing that corporate resources could be taken by tl}c
government whenever it wanted, investors would be far less likely to invest i
corporate businesses. Drying up the capital markets that help to drive @ healthy
n'ahonal economy could be an unfortunate consequence of revoking the constitt-
tional rights of corporations. l

Excluding corporations from the Firgt Amendment’s protection for freedom ofthe
Rress could possibly have the unwelcome effect of ml,(]crmining the free speech
rights of media corporations. If freedom of press is a right enjoyed only by natural
Persons, not corporations, then the government could prevent the publication of
newsPapers or the broadcasting of news reports by media companics.

Without Fourth Amendment rights, corporations potentially could be subject to
unreasonable searches ar ot e tons parentia ¥

| . -ould enter
e c se W scizures of their property. The government coul
the corporation’s premises to search

. warrant
con | ' and take corporate records without a 1 t" n-
aln without consideration for interference witl, its business activities 0f T o
ships. Records involvi > i i onships wilt &80
P li in olving the corporation’s business relationships with © e
suppliers, creditors, and employees would be subject to the overmE
unrestricted scarch and seizure power
La I} : -
I'aking away all corporate tights under the
porations charged with crimes would not be ¢
. \ 4 M i ’ ’ ! ]
trial. If a corporation was acquitted of a crime, it could be tried agait nd et
’

because it would have no claim to a constitution jeoparcl
If constitutional rights were st

or nonprofit, then many Organizations gyl as unions, churches, ¢l
sities, and small family businesses would lose their co ’titutional protcctions as wf:ll.
The “We the People Amendmeny” advocated | (tlnf Move to Amend campaign
would produce this result. =ec By the Mo

.qn that cor-
Constitution would mean

rajury
ntitled to due process of law or a Jut

al right against dml]b](; ot for-profit
pped from all ¢ ate entities, wheth® ;
p m all corporate entitics, aritics, univer-

Corporate abolitionists argue t],4¢ the loss of
not produce negative results bee ‘
will retain their constitutional

I ights will
all corporate constltuhonﬂ1 ng

rate entity
use the hwinan members of the Corp-owokc their
; i
. rights, anq those individuals can always son’
rights when necessary to protect their interest S n if “Apple is pot a per
o . So, eve
under the Constitution’s due ;

al people
Moee re real pe

! © Process clause,” Apple’s sharcholders 3

who “do have due process rig

turned
, hts not to have the value of their Apple Shar?s ) 1
over to the government withoyt due Process t those rea

n

. . Nothing ... would preve ) .
people from protecting their rights »» But how VS;]lllllrﬁhosc“;harcho]derS assert their
. . C > y .

s property

due process rights if the government decideq o take some of Apple’s Proper

™ Clements, supra note 14, at 171.
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without due process? The activists’ rcsponse.is that ;hc élamt]tcou]fsie t}})lee lr)iroltlél(l)tfli)t);
the corporation, if it is deemed to have standing by the Court to rai g
»72

Shalzei};()]r?c;:trs‘t.:ntirc]y clear how this result would change or rem»tc'(iyt.the 1cu.rrlc?t

.work that allows corporations to bril.lg claims tq assert constitutional rig 1s
ﬁi:]:iring the corporation to prove tl.u{t 1t. has standmtg tol rlilser(t)l:czsglgcl{;?rsfﬂl:z
shareholders adds an extra layer of litigation to assert a (1b :)ntivc claim e
corporation would otherwise possess to make the vcr?l san'w su s1 an “C;Sg e
Constitutional rights have been extended to cor})oralhoni 1‘n soﬂrtxi?na};;l ] r:tects o
because upholding the corporation’s status to bring t ula clzxm U Limat 5{12 —

.rty or liberty interests of the underlying sharcho crs. he aegreere
I’Zmr;(c)atz/h to corporate personhood, the rights of the corpo.rahon re211~111\y1)0:1 (tox °
t]II)(I.) rights of its human members. In the {\pple sclcn]a{lo, l; :ﬁzm;ve‘r;ﬁegfwcffto
would have standing to raise the rights of its share 1(;( (/e\rs 116s jo o ot due
unreasonably search and e _AP'P]C rcco\r'il ; ;)fr st(;1 lehcxI:I\),vhet{lerpwc say Apple can
FT?CCSS; ‘O ;]:’;n/\(l]’lli‘ct‘]‘; (':rd:ssclnrlcl;l;‘:st::l?l:nvz of its sharcholders seems to make (llittlt(c)
s):ll)’]s%antcivc difference since the factlllr;l m;d legalcargumcnts that would be made

rove the merits of the claims would be the same. o o const-

’ It appears that corporate abolitionists rccogmzeltha.t atl,)?c];il]l;]fgsizfrl;(l)l:]tders .
tutional rights can have detrimental effects on tlllem th orporate aboltionists
others who participate in the corporate enterprise. 1 ns(lls YS Zbolished ormorations
offer the possibility that, once corporate pcrsonfm(; ]1r;holder3 1;, otec {oeic
would still be permitted to bring claims on behalf of s 1ad O D sorations
interests. However, this road scems to Jead to the same f'nnal : h,ts-. ']"hcrcfore, i
coming into court to complain of violations o'f COllSt;tlf lommti gm o have as
plausible that abolishing the constitutional rlgl\'ts 0 c.(l)]qbc :,])16 o wmplyasertthe
large an cffect as activists presume since corporations Wi dco D ol as the
same constitutional challenges so long as corporations

representatives of their sharcholders.

i PIe HOOD
THE CONNECTION BETWEEN CORPORA'II;E PERSON
AND CORPORATE POWEL

: ts, and
i their reform efforts,
Activists have made corporate pcrsonhood the main target ofalso o o think that
their reasons for doing so are understandable. But ther}c arc; e omelt nis-
the popular movement to abolish corporate person ltO()(erso‘Zhood as the origin of
guided because it overstates the significance of corporate p
corporate power.

Iders as a class.” Id.
72 Alternatively, the “claim could be brought by the shareholder:
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Corporate abolitionists believe that the political and social power of corporations
sstems from their status as legal persons to claim constitutional rights. They plame tl'u]:
tl:lp;em-e 'Court for giving corporations their personhood status WhC“_ the Cou]rtilr;

e late-nineteenth century held that corporations were persons entitled to € a
equal protection rights under the Fourteenth Amendment. From that point
corporations have steadily gained greater rights and correspondiﬂgl)’ greater capacity
to challenge laws that burden corporate interests. This is why activists believe the
Supreme Court is ultimately tesponsible for the .[)'ower and influence that corpora-

tfons have 'tod'ay. They trace corporate power to the Court’s 130 years of constitu-
tional law jurisprudence establishin
Constitution.

“[Cl'he reali'ty, however, is that constitutional analysis played only a partia] r(?le.
[Soc]iorpora(;mns were a]rcad}' p'O\.)vcrful institutional arrangements f.or goven:.ltx:f
society and] Fhe complex of individuals and things before they were given €O1S i

tional protections as persons.””3 The large railroad companies with their wealth and
resources wielded enormous power lon l)cf;)re ¢ Court extended
Fourteenth Amendment tights to them. %t is a mi hat the Court
fmd constitutional law are entirely responsible for the rise of corporate power an.d
influence in society. The legal personhood of corporations under the Constitution 1s
n.ot sole‘]y what created and consolidated cor >021)tc “)O(v)v er. There were many other
dimensions of the corporation’s identity — jts vzfeal‘lh %ts long';cvity, its ability to absorb

numerous individual participants . 1l — that
i : $ 1nto one i i _minded g0
contributed to its empowerment. body with a single

Assubstantial part of what m intl
akes large cor i . ting force in the
. . a dominating
world today is their ability to accumy Ee corporations suich a dor

.. 1 The political
cconomic. and tosii] late such vast amounts of capital- The P2 bl ’
Th » and social power that comes from having moncy IS undemad ¢

. 3

f catPaCHy to make, keep, and spend that much money i not sO much
a ituti )
: mct'xon (;f constitutional law and ope’s legal standing as @ P¢f

unction o i . S

; an cconomic system that embrgces cntrcprcncurial enterpf
markets, and capitalist values, a

nd of a legal s . v framework that
ili ; al system and public policy '
seeks to facilitate the implementation of those values 71?1 The Endcrlyiﬂg cconomic

and legal structures we have dcve]oped over time Ii: he effect Ofpromoting the
formation and perpetuation of powerful co O‘Int(. 1ave .l 1e effe

O.ur system of corporate law ip Particu]rfr ]ra ck011llll1.es.‘ rate empowerment
Posmble. Corporate law doctrines af]qy, co ‘ i nt:'l es t nls corbct;md  +d operated
in ways that enable exponential grow), an(r]p uxrﬁi:s?tsc:]o]i;z ss:,r:ns Corporations can

. . 1
g rights for corporations as persons t

the Supreme
stake to belicve t

sOnN. It is
ise, frec

73

Joshua Barkan, CorroRATE SOVEREIGNT
74

As one scholar stated almost a century ;éoht\lw AND GOVERNMENT UNDER CAPITALISM 68 r(;:rti;z;ntion o
» the “real danger that lies in the corporate © ; :

the fact that great accumulations
of capital 5 owerful —and
. . re b i wdously P .
consequently capable of much mischjef Ol)viom]))]/ t::zlr very lllnatss', hen-]:Lident of our economic
, however, that is an i

structure and not a consequence of e iy, The Endless
Problem of Corporate Personality, 3, CE’I‘LTLOTIOO(] of the] corporate entity.” Max Radin, s

- REV. 643, 658 (1932).
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row to an enormous size and exist perpetually. They are not generally constrained
py legal restrictions on their wealth, size, or geographic reach. Nor are they held
pack by time limits on how long they can exist. They are given considerable freedom
10 operate for any lawful purpose, to make as much money as they can or want, and
10 spend it in whatever ways their duly clected managers deem best. Long-standing
norms involving profit maximization, shareholder primacy, separation of ownership
and control, and deference for the business judgment of corporate managers, have
shaped the role that corporations play in our society.” The combination of these
deeply entrenched corporate law doctrines and norms work together to cultivate an
environment where corporations can achieve exactly what activists do not want
corporations to have — enormous drive and power to accurnulate and spend tremen-
Jous amounts of money —and thereby significantly influence our political and social
systcms.

What makes corporations so powerful then is not merely their personhood under
the Constitution, but the features of our legal, economic, and cultural systems that
facilitate the growth and proliferation of corporations and their large accumulations
of capital. While judicial development and interpretation of constitutional law has
played a role in elevating the legal status of corporations, our economic and business
Jaw frameworks have permitted and promoted corporate advantage and authority as
well.

In some measure, this is a choice we have made. We have allowed these systems to
flourish because we depend on the material goods only large corporations can
provide. We live in a consumer world that wants, needs, and demands a wide
selection of complex products and services at our disposal, for our convenience, at
a good price, on a timely basis. These demands require the ingenuity, organization,
and performance of countless corporations, without whose large-scale operations the
unremitting desires of modern society would go unmet. Corporations provide goods
and services that we would find it difficult to live without in our
technological day and age. “Many of the things we buy are much more complicated
to manufacture and bring to the marketplace than the products of an earlier
generation ... Individual producers, whether farmers, craftsmen, or professionals,
can rarely satisfy the needs of the community."76 The corporation enables human
beings to accomplish, through concerted action, many things that no individu?l]
could achieve alone, free of many of the inefficiencies that plague bureaucratic
government agencies. Because we need and want what corporations can provide, we
have provided legal frameworks to foster their widespread existence and growth.

75 See Ripken, Citizens United, Corporate Personhood, and Corporate Power, supra note 1, at 302-13
(discussing the dircct connection between corporate power and corporate l.aw doctrines and norms
such as sharcholder primacy, profit maximization, separation of ownership and control, business
judgment rule, perpetual existence, and unlimited growth).

7 Robert G. Kennedy, Corporations, Commnion Goods, and Human Persons, 4 AVE MARIA L. Rev. 1, 27
(2000).
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As a consequence, corporations proliferate, and they accumulate vast'rcsoulr]quvsc.
With those resources comes power. With that power, CO"PomnonSl h‘tus
a dominating presence in society. Their personhood stretches bcyond a legal std
on paper and becomes a real force that is akin to government power- v will
Thus, any efforts to curb corporate power or to address it in a mcamngfu] \IVL Ycon_
have to involve more than terminating corporations’ status as persons 1’n 't e o
stitutional realm. Corporate personhood and power do not find their origin ex] ,
sively in constitutional law, but in the core fundamentals of the Cofpomte.t.a“
regime, and in the social and economic systems that animate corporate cntities.
The demands of our consumer culture facilitate the presence and power (?f corpOTa]—
tions, and even our cultural perceptions of corporations give them 2 distinct S0C1a
identity. In a complex way, the elements required to consolidate corporat® powet ]arc
embedded in the very structure of law, culture, and society itself. This S“gg_CSts t m(;
a constitutional amendment to revoke the constitutional rights of corporations ‘ll.nl
reverse the effects of Supreme Court cases like Citizens United will not accomPp ST
all that activists hope it will. Indeed, some of the corporation’s most vocalncrm}cf
acknowledge that “corporate power and malfeasance are not rooted I the

Constitution, which is why excluding corporations from the benefits it Co,nfe-rS Caln
have only limited effects.”?7 1t g possible th [constlt”ho“a ]

amendment to pass, the Court could eq require little or
no change in its doctrine.””®

From this perspective, a constitutiona] amendment is not Jikely to dr -
diminish the power and influence of corporations because there will always still be
the problem of corporate money. Money, like water, will always flow around
obstacles and have its way. So long as corporations arc’ authorized to accumulate
immense stores of capital, that money will continue to have its influencé: And 0
long as consumers want what corporations ¢ sence will
continue to endure.

Perhaps corporate abolitionists recognize
somewhere. They know that passing
personhood of corporations under
presents a much more straightforwar
to take on all of corporate }
structure. To otherwise ad
that corpor

at “[e]ven were the
sily read its precedents to

amatically

an provide, corporatc pre
all of this but feel they need to] St.zllrt
a constitutional amendment t0 abolish t 1.C
the Constitution faces long odds, bl‘tt. .lt
d and clearly defined route than attempling
aw and our capitalist cconomic system as 4 governing
wise : dress corporate power in the Comprchensive mar
ate abolitionists wish they would need to challenge ot corporate
law doctrines and norms, as wel] g society’s fundamental cconomic yalues and

1ner

77 Bakan, supra note 26, at 356.
7 Daniel . 1. Greenwood Neofeudal; .

; F ’ ism: TH ising I : .
Rights, 2017 U. IL. L. REv. 163, 166, g0 also :'\editr:%f”{g Foundations ;))f Cz;lf’o‘; Jandthe R;g{:ts of
Corp?mte Speech, 30 SEATTLE U, 1, Ry, 863, 8y (ln er, S}f)rporfztel erSOurts were to permit the
banning of corporate political speccly entirely ;0;/ 2007) (“Liven if the co ! ould not be substan-
tially reduced .. . The problem, in 5 nutshe]] 'is C([:roprs:e;n]ﬂ“e,r,l)ce and powe

’ ate law.”).

rate Constitutional
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consumer preferences, and that is an entirely different battle that is much more
difficult to wage. Focusing instcad on corporate personhood  gives activists
a narrower target. Working to climinate corporate constitutional rights seems
to offer people a concrete, practical solution, a clear objective, and a method for
fixing a political system they feel is broken. A message like “Stop Corporate
Greed” is so general and amorphous that it is impractical. The call to amend
the Constitution to “End Corporate Personhood,” however, has appeal becaus.e
it gives activists a precise and definitive goal, a specific path to take. IF is
something people believe they can take affirmative steps to try to accom.phsh.
They view the abolition of corporate personhood as a viable and practicable
solution to limit corporate power. ‘ .

The shortcoming with this approach is that it focuscs‘ cntlrf:Iy on removing
the legal personhood of corporations under the Constitution \v1tllf)ut addresm.ng
the other dimensions of the corporation’s identity that continue to C)flSt.
The perceived personhood of the corporation is much more con.lplcx than ]us;
its legal status to claiin rights under the Constitution. A? t'he prior chapters o
this book have explained, corporate personhood is a multidimensional 1.)110110;11.—
enon that can e analyzed from many different angles. It_ has. legal, Phllf’sol’ u-
cal, moral, social, political, cconomic, and cultural imph'catlons. Revoking ;hc
corporation’s legal personhood for constitutional rights will not make the ot 'letf
dimensions disappear. Personhood is more than a Jegal Con?cl)t. ACth}SS
believe that the “dragon” of corporate pcrsonllood must b‘e s!am, b}lt sayn?ﬁ
the comporation is pg longer a person for purposes of constitutional r1g}1ts v
not by itself obliterate the many other non-legal reasons Wl‘ly ?orl)oratn(?xlls aref
regarded g5 Persons in society. “Some may be tempted 1o jettison the 'Keatloe
corporale personality entirely, but this is not @ viab!e POS‘t“:n- I'?];lnon:)iml](e
organtzational persons that law, government, and sq;net)lcf(llrcélnft:it\;/cls Zr(:d o
them go away.”79 Corporations arc complex, multiface )

reei e atus. Addressing the
perceived personhood arises from more than theit legal st : g1 t
corpornatipy ‘ s to ask tough questions abou

have created for ourselves and
Finding satisfactory answers to

. should make to the
lvi ons, and deciding what changes, if a?y’l ;Nt:)nd the scope of this
undetlying Structures that empower corporations 1S y it cockine only to
ook DUt i will Tikely requirc a much larger endeavor I8 § oy

. titution.
te the rights of corporations under the Cons

. ; 1
personhood and power requires U

these Questi
terming

™ Eriey

M 243 .72 (2013); see also Greenfield,
Corpgy

i Citizens

f rcspondmg to cases such as Citizen
nsteﬂdt(;)eoplc', we should be chanting ‘Let’s
hey Should Act Like It.” More

. s, Busingsg Prrsons: A LEGAL THEORY olfu"]ﬂll"' I
U] YIONS ARE, PropL g T'oo, stpra note 59, at m ( No
Male (f,l: { Hobby Lobby with cries of ‘Corporations /s\r;:rc people, 1!
COmor TPorationg Human Again’ or ‘If Corporation !

¢ ear.”’ )
Personhood should be our goal, not ot
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THE ROLE OF SOCIAL MOVEMENTS IN INFLUENCING
DISCOURSE AND LAW

Perhaps the movement to abolish corporate personhood can draw the nation m]to
a broader conversation about those deeper questions. The drive to amend t' 1€
Constitution may not be successful, but that does not mean it cannot be an cffective
instigator of an important dialogue about what role corporations can and sl.lou]d play
in society. In this regard, the corporate abolitionist movement may be hoping to find
the same success that other historic social movements have had in movitg the

needle of public opinion toward stricter regulation, despite a failure to obtain
a constitutional amendment.

'The organized women’s movement of the 1970s accomplished this tasl\;. Although
the movement failed in its effort to add the Equal Rights Amendment (ERA) to thf:
Constitution to prohibit sex discrimination, the law today cffectively operates as if
the ERA had been adopted. Legislatures have enacted laws and the Supreme CO_““
has interpreted the Constitution to forbid discrimination based on gcnder, leading
many legal scholars commonly to describe the “failed constitutional ﬂmcndmenF as
a successful one.”® Similarly, environmenta] activists never triumphed in sCUnNg
constitutional protection for environmenty] sustainability. But they did succeed in
motivating widespread concern for the environment and prompted the enactment of

the substantial environmental regulatory system we now have in place, signifying “a

transformation in American law th ; i timtiona] i
atc -cons n
8 could be described as quast

scope.

A social movement’s failure to amen the Constitution does not ncccssmi]y‘spc}l
failure to change societal values and, ultimately, to change how the Constitution is
interpreted.®* The amendment proposal I)I’OCCSS,can be used as a po]itical forum for
expressing views and making arguments aboyt what the Constitution does 0f should
mean. Debate over whether to ameng the Constitution can create 2 climate for

8o

Reva B. Siegel, Constitutional Culture, Spci . tional Change:
) , Social . sonstitutional
The Cass": of the fle facto ERA, o4 Cyr, [c,.w]{[xm:(;zw": (;m(lf;gt())‘.milvﬁ?;“ N. Eskridge, Ir.,
C“lfavnnelmg: Ideyntxty-Based Social Movements ang p,, bI?; l?jw vco U, Pa. L. Rev. 419- 52 (2001)
(“[TThe women’s movement ... was ahle to do through {1 '1:5 .].Pmtccﬁon Clause vittually
everything the ERA would haye 'gh the Lqua

1 to the
. accomplis oo At and added
Constitution.”); David A. Strauss, The Plished had it been ratified Hiarv. L. Rev.

e L C ftuti dments, 114 177 X
1457, 1476-77 (2001) (“Today, it is difficult 1o ide“lif;’;srt,l;u,lc’?g:clt/\irc\:l’ich constituhonal Ia\v}xs
. ) tury, the
. cE . P t quarter-cENUTY,
Supreme Courthas acted asif the ConstimtionR:(\)’]‘lt”(? been ddgpted. I ;)r-:]l(]](':n]as(ligcri“ﬁnamn onthe
basis of gender.”). ains a provision forbidding
Cary Coglianese, Social Movements, [ g, E
’ ) s » and Society: T} Institutionalization of the t¥ .
Movement, 150 U. Pa. L: Rev. 85,08 (2001); see alsg ]e:)nni:Qn;mu?o;m(’;mvsmofs Organizing, Social
Moverrle'nts, and the Right to High-Quality Education S'av ese é f{ &lC ey 353,;8 (:?08)
(explaining h{)w several social movemenys have had (114 IA.N..]. R. ]'[ering social practices,
laws, and the interpretation of constitutional preyic: a dramatic impact on a
See generally Hartley, supra note 4, Provisions).

(showi . 0
successfully mobilized political chong) Wing how fajle( attempts to amend the Con
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citizens to wrestle with important constitutional issues. Popular movements that
oppose the status quo help to shape the way the Constitution is applied over time.83
Although the Supreme Court, through controversial decisions like Citizens United
and Hobby Lobby, plays a large role in generating and advancing debate over
important social and political issucs, popular movements that arise to dispute
those decisions can play a significant role in doing so as well. Social movements,
such as the women’s rights movement, the environinental movement, the civil rights
movement, or the labor movement, all help to apprehend and ignite social change.
They provide input and anger, opinions and outrage, and in the process of contesting
established constitutional understandings, they can have a voice in reforming
the law.

Corporate abolitionists may find that achieving their ultimate objective to amend
the Constitution is beyond their reach, but, in the process of trying, they can start
and continue a public conversation about corporate personhood that is relevant.
They have utilized the Move to Amend campaign to inform and educate people
about the concept of corporate pcrsonhood, its history, and its implications.
By targeting corporate personhood, activists have raised awareness about a concept
that was largely of interest only to legal scholars for many years. Some of those
scholars dismissed the concept as being indeterminate and irrelevant, recommend-
ing that we all stop ruminating over corporate personhood altogethe'r. How?.ver, the
disquictude gver corporate personhood persists. It is a concept that is heavily laden
with meaning, whether justified or not, for many people who worry about the scope
and exercise of corporate .r across the globe:

Recent Suprcxnl(zog(l:xgo::‘src: Clikc Citifens United and I Iobby' Lobby, WhiCh
solidify corporate rights, have heightened public concern Bver the idea of?reatmg
corporations like persons with claims to fundflmental rxghts. of their own.
Corporate personhood has become a topiC of man}str'caml attention an.d a target
of activists’ ire. The movement to amend the Constxtutlol(; lasdspawned important
discussiong about the meaning of corporate pcrso.nhOO an creats:d 2 broader
need for bogkg like this one to explain and analyze 1ts c(l)nlt(z]\.lrs. In this regard, ic
corporate abolitionist movement has contribut.cd to t(llc iseourse sxlrr10}111d111]g
coIporate personhood and power, and by affecting the .lsl::)m;;' may t;mate Y
influence the direetion of the law regarding corporatecf‘gst‘st- i anybsomla mlove-
ments of the past haye tried and failed to amend tllC. O?ell ltll on, bt ey have
nonetheless effectively altered how society and umm? ,ﬂy :}e courts Interpret
important congtitytion _ains to be seen whether the ongoing move-

al issues. It re treat, and protect corporations will

ment to _Changc the way we currently view,
accompligh, i objective.

83 ge (or Failto Change) the Constitution: The Case of

Balkin, How Social Movements Changeto'” ack M. Balkin & Reva B. Siegel, Principles,
28 (2005 ’ (2006)

See Iack M
the New 1y,

Practiceg ¢parture, 39 Surrorx U. L Rev. 27,

. 28-29
and Social Movements, 134 U- PA- L. Rev- 977:9




Conclusion

always been

The place of corporations in our society and in our legal systcm has :
hip with the

deeply ambiguous. Americans have a “long-standing love/hate relationship '
corporation” characterized by an “enthusiastic embrace of the corp(?mtlon ;s (fn
engine of opportunity and prosperity, and [a] simultancous skeptical distrust o 11.t as
a source of corruption and driver of inequality.” The corporation is an c;.(tr.aor( Ina-
rily useful instrument that can channel the collective encrgics of individuals to
accomplish tasks that would be impossible for an individual to undertake alone.
Corporations permeate almost every part of our lives, contributing to s0 many
integral aspects of our existence, including our food, housing, healthcarc, s'ccunty,
transportation, amusement, and communication needs. Through the prodlllctl_on'ﬂn(i
distribution of innumerable goods and serv oration has revolutionizec
the way we live and offers cfcry 1ikclil1003'12;_:sf,utrlt];]:cf(lr)zcnding human po'sslbl]lly-
tven so, the benefits produced by the corporation have come at a very high cost.

Corporations have exposed us to unprecedented environmental hazards, worker

alienation and exploitation, manipulative marketing, unsafe products, and financial

scandals Icading to market collapses that have had devastating rippling cffects on

people and communities worldwide, While the corporation would Jike to be viewed as

“ ine i . y e 1 c
an engine of cconomic growth and a bulwark of democratic prosperity,” it might also

be legitimately described as “a potentially dangerous threat to that same democracy —
a site of coercion, monopoly, and the agglomeration of excessive social, economic,
and political power.” These concerns about corporate power are a factor driving the
current popular movement to eliminate the status of corporations as persons under the
Constitution.

We typically have ambivalent feelings about corporations because We desire all
the material benefits they can provide, but we fear t}I:cir power and their capacity to
harm. This has led to competing public policies that seek to support and facilitate
corporate activity while also trying to restrain and regulate it in the publiC interest.

Naomi R. Lamoreaux & William J. N

. am . Novak, Corporati d ican Democrd
CORPORATIONS AND AMERICAN DEMOGR Acwy, fons and American Dermo
-~ RACY 1, 2 (Naomi R. Lamorcaux & William

cy: An Introduction, in
J. Novak eds., 2017).
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Due to this ambivalence toward corporations, it has never been easy to decide how
best to construct laws governing corporate actions.

In trying to determine which rights and duties are appropriate for corporate
entities, we have often found ourselves implicitly addressing deeper questions
about the nature, role, and purpose of the corporation. What exactly is the corpora-
tion and what is its reason for being? Is it a person, or something like a person, and is
it prudent to treat it as other persons are treated under the law? Does the corporation
exist for the benefit of a few or for the good of all in society? Although legal realists
insist that we should not be wasting our time with such questions about the essential
nature of corporations, the questions have an uncanny way of persisting, of seeping
into our minds and refusing to be discarded. Perhaps this is due to our enduring
preoccupation with the concept of personhood and our continual search for what it
means to be a person, not just for groups, but for oursclves as individuals. Our
judgments about personhood incluctably have a way of affecting how we weigh the
good and bad consequences of the legal rules we adopt to delineate individual and
corporate rights and duties.

As thisbook has endeavored to demonstrate, the personhood of corporations is not
a simple concept. It would be casy to call it a metaphor or a fiction and leave it at
that. But that would fail to meaningfully address the very visible presence and
identity of corporations in the world and the real social consequences that they
have. It does not seem entirely fair to say that the corporation’s personhood exists
only in our imagination, that it serves only as an analogy, or that it occurs through
a linguistic sleight of hand. It is true that the personhood of corporations is con-
structed and manufactured, but in some ways, it is also natural and'unavoidable.
We have engineered legal corporate pcrsonhood as a matter of expediency to serve
certain lega] purposes. However, we must also acknowledge tl\:}t on some level it is
inevitable thgt corporate bodies begin naturally to take on certain other personhood
dim?nsions. Corporations have a palpab]C force and presence that have real and
significant impacts on people and society. It may behoove us to acknowledge that
corporations g the product of man and our culture, but we and our culture have
also become products of the corporate world. o .

Ccrtain]y’ it that the corporation is a collective of

would not be wrong to say ‘
ot & n would arguably be an unanimated

human beipgg \; e corporatio
empty shelj, é{:czvt‘ltlllogl(:rl\:f(l)lrzl;?oﬂ1:0:3;’(:&“65 can have fca'turcs and systems i.n p}ace
that prodyce independent corporate Jecisions and actions that are q.uahta'tlvely
different in kind from judividual inputs. And s0 it appears the corporation, like ISO
many other examples of human collectives, €an bec‘ome something largel-' than t 1(:f
sum of it indivi corporations arc not the equivalent o

is e settled definition of individual personhood, there is no
. no single scttle : \ .
singular description of t% haracter of the corporation that can capture the nlexx}y
: . 1¢ chare " . . N
dimensions of jis perceived personhood I'he corporation can be conceptualized ir
. reeivec pC :
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different ways depending on one’s point of view. All of the various discnpllnflry
perspectives shed light on different facets of the corporation as a person. Focumlng
on one aspect to the exclusion of the others risks oversimplification of complex
social, economic, and political realities. The conflicting and coinciding conceptions
of the corporation are not necessarily right or wrong, “neither true nor false butare
only more or less helpful in calling attention to certain aspects of the phenomentop
under study.” Each theory of the corporate person “has some validity and con. ri-
butes to a better understanding of the full dimensions of a ‘remnarkably fluctuating
reality.”*

Personhood does not fit into a neat and tidy box. It is comp]icated, textured, ax;;l
dynamic. People and socicties change over time. Corporations change as Weil-
As human collectives, corporations continually adapt and evolve O meet.the
demands and preferences of each generation. Our understandings of corporations
and personhood are fluid and subject to adjustments as we expericnce changes 1
our circumstances, political structures, economic conditions, lcga] systeims, be]lef:s,
language, and culture. Our interactions with corporations bring ahout changes 10t
them and us. How we perceive the personhood of corporations i affected .b)’ our
engagement with them: “shifts in the nature of some of the most powcrful institu-
tions in our society have caused shifts in the way that persons relate o those
institutions, and consequently shifts jp the cultural meaning of pcrsonhOod
itself.”> What a person is at any one point in time is an unfinished projects and so
it is with the. corporation. Conceptions of corporate pcrsonhood are bound to
change over time, and matter in different ways for different issucs. As the law bf)th
shapes and is shaped by the fluctuating factual realities of the corporate enterprise,
the “law, like ourselves, is always in flux, always ‘becoming.'”(’ The weyer-cmergent
quality of law” suggests that any attempted resolution of the controversy OVET
corporate personhood will never be 3 fipal What is
a corporation?’ )

('jorporate personhood s ‘not a unitary concept, and it raises i
unitary treatment. Determining the legal rules b hich corporate perso!
be governed will necessarily involye 2 condi y which corporat® o

sideration of competing
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a balancing of varying interests. “IHuman [and corporate] life is all about chojcegs
and we cannot have it all. When important values come into conflict, the sensibk:
approach is not to resolve ahead of time to pick one over the other.”® Instead of
dogmatically adhering to a particular theory of the corporate person that preferences
one set of values over others in all circumstances, we should remain flexible and
open to the many different conceptions of the corporation that highlight the
corporation’s diverse roles and multiple purposes. Corporations are multidimen.-
sional, and the law we construct to deal with them will need to be sensitive to their
multifaceted nature as well, Understanding and accounting for the various dimen-
sions of the corporation can help to shape public policies and legal rules that can
effectively accommodate the complexity and the diversity of corporate organiza-
tions. A broad, multidimensional analysis allows for selective fﬂpplication of different
conceptions of the corporate person, depending on the situation and the issues to be
decided.?

At times, the process of legal decision-making will require d'ifﬁcult choices as
different values and interests will be more pressing in some circumstances than
others. The inevitable clash of values and theories can make construction of law
difficult and can lead to inconsistent results. But corporations ate complex, and they
need complex ryles. “IW]e must have law and that law must cover corporations.
What more could we do, under such circumstances, than to constructa ?egz?l system
that is as multifaceted —or, if one prefers, contradictory—as the reality it would
presumably regylateze .

The (]ccisi()ns we make today regarding corporate personhood, corpofate l:xghts,
and corporate dutics will necessarily be a function 'of ou; momenf in 'h]Stlor)',-
The determinatigns represent our current undcrstundmgs 0 tCiorpor?:ions in their
contemporary context. However, CorI)OrﬂtionSr and our coanfP fOns 01 tl.en), mle not
static. It is to he expected that the compromiscs we reach in formu a. ing rules to

: . .1 isions that seem suitable for our
£OVEIn COporations may not last forever. Certain decisions e
society today may tum gut 1o be less acceptable at @ later time. - (}vor 1;
status ofcorporations to claim all the rights ofindividual perSOHS‘,lim 1t] l?se who see
to abolish that gtapys altogether. hold strong positions that wi } cab o; a certain
amount Ofsoftcning on bo%h sidc,s In trying to reach consensus, the best that we can

: equilibrium, which is
do is Work towarg “promoting and prescrving an uncasy €4 ’

I ill be much occa-
constantly thregtaned and in constant need of repair.” I'here w
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corporate rights cases, we will ha
, We wi ]
Jave to use our best judgment i light fall that x
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