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Slowly, then suddenly, it dawns on you: maybe now I will be
believed. You find a guarded way of bringing it up. Maybe the pictures
are even evidence of rape.” You find that the pictures, far from making
what happened undeniable, are sex, proof of your desire and your
consent.' Those who use you through the pictures feel their own
pleasure. They do not feel your pain as pain any more than those who
watched as they hurt you to make the pictures felt it. The pictures,
surrounded by a special halo of false secrecy and false taboo—false
because they really are public and are not really against the rules—
have become the authority on what happened to you, the literature of
your experience, a sign for sex, sex itself. In a very real way, they have
made sex be what it is to the people who use you and the pictures of
you interchangeably. In this, the pictures are not so different from the
words and drawings that came before, but your use for the camera
gives the pictures a special credibility, a deep verisimilitude, an even
stronger claim to truth, to being incontrovertibly about you, because
they happened and there you are. And because you are needed for the
pictures, the provider has yet another reason to use you over and over
and over again.

Finally, somehow, you find other women. Their fathers, husbands,
and doctors saw the pictures, liked them, and did the same things to
~ them, things they had never done or said they wanted before. As these
other women were held down, or tied up, or examined on the table,
pictures like the pictures of you were talked about or pointed to: do
what she did, enjoy it the way she enjoyed it. The same acts that were
forced on you are forced on them; the same smile you were forced to
smile, they must smile. There is, you find, a whole industry in buying
and selling captive smiling women to make such pictures, acting as if
they like it.

When any one of them tries to tell what happened, she is told it did
not happen, she imagined it, she wanted it. Her no meant yes. The
pictures prove it. See, she smiles. Besides, why fixate on the pictures,
the little artifact, at most a symptom? Even if something wrong was
done to vou, how metaphysically obtuse can you be? The pictures
themselves do nothing. They are an expression of ideas, a discussion, a
debate, a discourse. How repressed and repressive can you be? They are
constitutionally protected speech.

Putting to one side what this progression from life to law does to
ones sense of reality, personal security, and place in the community,
not to mention faith in the legal system, consider what it does to one’s
relation to expression: to language, speech, the world of thought and
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Imagine that for hundreds of years your most formative traumas, your
daily suffering and pain, the abuse you live through, the terror you live
with, are unspeakable—not the basis of literature. You grow up with
your father holding you down and covering your mouth so another
man can make a horrible searing pain between your legs. When you
are older, your husband ties you to the bed and drips hot wax on your
nipples and brings in other men to watch and makes you smile
through it. Your doctor will not give you drugs he has addicted vou to
unless you suck his penis.’

You cannot tell anyone. When you try to speak of these things, you
are told it did not happen, you imagined it, you wanted it, you enjoyed
it. Books say this. No books say what happened to you. Law says this.
No law imagines what happened to you, the way it happened. You live
your whole life surrounded by this cultural echo of nothing where
your screams and your words should be,

In this thousand years of silence, the camera is invented and pic-
tures are made of you while these things are being done. You hear the
camera clicking or whirring as you are being hurt, keeping time to the
rhythm of your pain. You always know that the pictures are out there
somewhere, sold or traded or shown around or just kept in a drawer.
In them, what was done to you is immortal. He has them; someone.
anyone, has seen you there, that way. This is unbearable. What he felt
as he watched you as he used you is always being done again and lived
again and felt again through the pictures—your violation his arousal,
your torture his pleasure. Watching you was how he got off doing it;
with the pictures he can watch you and get off any time.*

Catharine A. MacKinnon, ‘Only Words, from Only Words, Catharine
MacKinnon (Harvard University Press, 1993), 341, copyright & 1993 by

Catharine A. MacKinnon, reprinted by permission of |. A. Christian Ltd, and
the author,
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communication. You learn that language does not belong to you, tha
you cannot use it to say what you know, that knowledge is not what
you learn from your life, that information is not made out of your
experience. You learn that thinking about what happened to you does
not count as ‘thinking’, but doing it apparently does. You learn that
your reality subsists somewhere beneath the socially real—totally
exposed but invisible, screaming yet inaudible, thought about inces-
santly yet unthinkable, ‘expression’ vet inexpressible, beyond words,
You learn that speech is not what you say but what your abusers do to
you,

Your relation to speech is like shouting at a movie. Somebody stop
that man, you scream. The audience acts as though nothing has been
said, keeps watching fixedly or turns slightly, embarrassed for you. The
action on-screen continues as if nothing has been said. As the echo of
your voice dies in your ears, you begin to doubt that you said anything,
Soon your own experience is not real to you anymore, like a movie you
watch but cannot stop. This is women’s version of life imitating art:
your life as the pornographer’s text. To survive, you learn shame and
how to cover it with sexual bravado, inefficacy and how to make it
seductive, secrecy and the habit of not telling what you know until vou
forget it. You learn how to leave your body and create someone else
who takes over when you cannot stand it any more. You develop a selt
who is ingratiating and obsequious and imitative and aggressively
passive and silent—you learn, in a word, femininity.

I am asking you to imagine that women’s reality is real—something
of a leap of faith in a society saturated with pornography, not to
mention an academy saturated with deconstruction.” In the early
1980s women spoke of this reality, in Virginia Woolf’s words of many
years before, ‘against the male flood’s" they spoke of being sexually
abused. Thirty-eight per cent of women are sexually molested as girls:
24 per cent of us are raped in our marriages. Nearly half are victims ol
rape or attempted rape at least once in our lives, many more than
once, especially women of color, many involving multiple attackers.
mostly men we know. Eighty-five per cent of women who work out-
side the home are sexually harassed at some point by employers.” We
do not yet know how many women are sexually harassed by their
doctors or how many are bought and sold as sex—the one thing men
will seemingly always pay for, even in a depressed economy.

A long time before the women's movement made this information
available, in the absence of the words of sexually abused women, in the
vacuum of this knowledge, in the silence of this speech, the question
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of pornography was framed and debated—its trenches dug, its moves
choreographed, its voices rehearsed. Before the invention of the cam-
era, which requires the direct use of real women; before the rise of a
mammoth profitmaking industry of pictures and words acting as
pimp; before women spoke out about sexual abuse and were heard, the
question of the legal regulation of pornography was framed as a ques-
tion of the freedom of expression of the pornographers and their
consumers. The government’s interest in censoring the expression of
ideas about sex was opposed to publishers’ right to express them and
readers’ right to read and think about them.

Frozen in the classic form of prior debates over censorship of
political and artistic speech, the pornography debate thus became
one of governmental authority threatening to suppress genius and
dissent. There was some basis in reality for this division of sides.
Under the law of obscenity, governments did try to suppress art and
literature because it was sexual in content. This was before the cam-
. era required live fodder and usually resulted in the books' becoming
bestsellers.

Onee abused women are heard and—this is the real hitth—become
real, women'’s silence can no longer be the context in which porn-
ography and speech are analyzed. Into the symbiotic dance between
left and right, between the men who love to hate each other, enters the
' captive woman, the terms of access to whom they have been fighting
over.” Instead of the forces of darkness seeking to suppress what the
forces of light are struggling to free, her captivity itself is made central
and put in issue for the first time. This changes everything, or should.
Before, each woman who said she was abused looked incredible or
-~ exceptional; now, the abuse appears deadeningly commonplace.
Eefore, what was done to her was sex; now, it is sexual abuse. Before,
" she was sex; now, she is a human being gendered female—if anyone
" can figure out what that is.

- In this new context, the expressive issues raised by pornography also
- change—or should. Protecting pornography means protecting sexual
abuse as speech, at the same time that both pornography and its pro-
tection have deprived women of speech, especially speech against sex-
wal abuse. There is a connection between the silence enforced on
women, in which we are seen to love and choose our chains because
- they have been sexualized, and the noise of pornography that
surrounds us, passing for discourse {ours, even) and parading under
. constitutional protection. The operative definition of censorship
accordingly shifts from government silencing what powerless people
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say, to powerful people violating powerless people into silence and
hiding behind state power to do it.

In the United States, pornography is protected by the state.” Con-
ceptually, this protection relies centrally on putting it back into the
context of the silence of violated women: from real abuse back to an
‘idea’ or ‘viewpoint' on women and sex. In this de-realization of the
subordination of women, this erasure of sexual abuse through which 2
technologically sophisticated traffic in women becomes a consumer
choice of expressive content, abused women become a pornographer’s
‘thought’ or ‘emotion’. This posture unites pornography’s apologists
from libertarian economist and judge Frank Easterbrook' to liberal
philosopher-king Ronald Dworkin," from conservative scholar and
judge Richard Posner'” to pornographers’ lawyer Edward DeGrazia.”

In their approach, taken together, pornography falls presumptively
into the legal category ‘speech’ at the outset through being rendered in
terms of ‘content’, ‘message’, ‘emotion’, what it ‘says’, its ‘viewpoint’,
its ‘ideas’. Once the women abused in it and through it are elided this
way, its artifact status as pictures and words gets it legal protection
through a seemingly indelible categorical formalism that then must be
negated for anything to be done.

In this approach, the approach of current law, pornography is essen-
tially treated as defamation rather than as discrimination." That is, it
is conceived in terms of what it says, which 15 imagined more or less
effective or harmful as someone then acts on it, rather than in terms of
what it does. Fundamentally, in this view, a form of communication
cannot, as such, de anything bad except offend. Offense 1s all in the
head. Because the purveyor is protected in sending, and the consumer
in receiving, the thought or feeling, the fact that an unintended
bystander might have offended thoughts or unpleasant feelings is a
mere externality, a cost we must pay for freedom. That the First
Amendment protects this process of interchange—thought to
thought, feeling to feeling—there is no doubt.

Withtin the confines of this approach, to say that pornography is an
act against women is seen as metaphorical or magical, rhetorical or
unreal, a literary hyperbole or propaganda device. On the assumption
that words have only a referential relation to reality, pornography is
defended as only words—even when it is pictures women had to be
din':'i_:tl}fr used to make, even when the means of writing are women's
bodies, even when a woman is destroyed in order to say it or show it or
because it was said or shown.

A theory of protected speech begins here: words express, hence are
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presumed ‘speech’” in the protected sense. Pictures partake of the same
evel of expressive protection, But social life is full of words that are
egally treated as the acts they constitute without so much as a whim-
per from the First Amendment. What becomes interesting is when the
First Amendment frame is invoked and when it is not. Saying ‘kill to a
trained attack dog is only words. Yet it is not seen as expressing the
yiewpoint ‘T want you dead’'—which it usually does, in fact, express. It
is seen as performing an act tantamount to someone’s destruction, like

saying ‘ready, aim, fire’ to a firing squad. Under bribery statutes, saying

the word ‘aye’ in a legislative vote triggers a crime that can consist

entirely of what people say. So does price-fixing under the antitrust

lasvs. ‘Raise your goddamn fares twenty per cent, I'll raise mine the next

" morning’ is not protected speech; it is attempted joint monopoliza-

tion, a ‘highly verbal crime’. In this case, conviction nicely disproved

the defendant’s view, expressed in the same conversation, that ‘we can

talk about any goddamn thing we want to talk about’.””

Along with other mere words like ‘not guilty” and ‘I do’, such words
are uniformly treated as the institutions and practices they constitute,
rather than as expressions of the ideas they embody or further. They
are not seen as saying anything (although they do) but as doing some-
 thing. No one confuses discussing them with doing them, for instance
 discussing a verdict of ‘guilty’ with a jury’s passing a verdict of “guilty”.
Nobody takes an appeal of a guilty verdict as censorship of the jury.

Such words are not considered ‘speech’ at all.

~ Social inequality is substantially created and enforced—that is,
' done—through words and images. Social hierarchy cannot and does
" not exist without being embodied in meanings and expressed in
| communications. A sign saying ‘White Only"'" is only words, but is not
legally seen as expressing the viewpoint ‘we do not want Black people
' in this store’, or as dissenting from the policy view that both Blacks
and whites must be served, or even as hate speech, the restriction of
which would need to be debated in First Amendment terms. It is seen
as the act of segregation that it is, like ‘Tuden nicht erwiinscht!"” Seg-
regation cannot happen without someone saying “get out” or ‘you
don’t belong here’ at some point. Elevation and denigration are all
accomplished through meaningful symbols and communicative acts
'~ in which saying it is doing it.

Wards unproblematically treated as acts in the inequality context
' include ‘you're fired’, ‘help wanted—male’, ‘sleep with me and I'll give
you an A’, ‘fuck me or you're fired’, ‘walk more femininely, talk more
femininely, dress more femininely, wear makeup, have your hair styled,
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and wear jewelry’, and ‘it was essential that the understudy to ny
Administrative Assistant be a man’.'® These statements are discrimin.
atory acts and are legally seen as such. Statements like them cap
also evidence discrimination or show that patterns of inequality are
maotivated by discriminatory animus, They can constitute actionable
discriminatory acts in themselves or legally transform otherwise non.
suspect acts into bias-motivated ones. Whatever damage is done
through such words is done not only through their context but through
their content, in the sense that if they did not contain what they contain,
and convey the meanings and feelings and thoughts they convey, they
would not evidence or actualize the discrimination that they do.

Pornography, by contrast, has been legally framed as a vehicle for
the expression of ideas. The Supreme Court of Minnesota recently
observed of some pornography before it that ‘even the most liberal
constriuction would be strained to Aind an “idea”™ in it’, limited as it was
to “who wants what, where, when, how, how much, and how often”.”
Even this criticism dignifies the pornography. The idea of who wants
what, where, and when sexually can be expressed without violating
anyone and without getting anyone raped. There are many ways to say
what pornography says, in the sense of its content. But nothing else
does what pornography does. The question becomes, do the
pornographers—saying they are only saying what it says—have a
speech right to do what only it does?

What pornography does, it does in the real world, not only in the
mind. As an initial matter, it should be observed that it is the porn-
ography industry, not the ideas in the materials, that forces, threatens,
blackmails, pressures, tricks, and cajoles women into sex for pictures.
In pornography, women are gang raped so they can be filmed. They
are not gang raped by the idea of a gang rape. It is for pornography,
and not by the ideas in it, that women are hurt and penetrated,
tied and gagged, undressed and genitally spread and sprayed with
lacquer and water so sex pictures can be made. Only for pornography
are women killed to make a sex movie, and it is not the idea of a sex
killing that kills them. It is unnecessary to do any of these things to
express, as ideas, the ideas pornography expresses. It is essential to do
them to make pornography. Similarly, on the consumption end, it is
not the ideas in pornography that assault women: men do, men who
are made, changed, and impelled by it. Pornography does not leap off
the shelf and assault women. Women could, in theory, walk safely past
whale warehouses full of it, quietly resting in its jackets. It is what it
takes to make it and what happens through its use that are the problem.
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Empirically, of all two-dimensional forms of sex, it is only porn-
ography, not its ideas as such, that gives men erections that sull}pofl
aggression against women in particular. Put another way, an erection is
neither a thought nor a feeling, but a behavior. It is only pornography
that rapists use to select whom they rape and to get up for their rapes.
This is not because they are persuaded by its ideas or even inflamed by
its emotions, or because it is so conceptually or emotionally compel-
ling, but because they are sexually habituated to its kick, a process that
is largely unconscious and works as primitive conditioning, with pic-
tures and words as sexual stimuli. Pornography consumers are not
consuming an idea any more than eating a loaf of bread is consuming
the ideas on its wrapper or the ideas in its recipe.

This is not to object to primitiveness or sensuality or subtlety or
habituation in communication. Speech conveys more than its literal
meaning, and its undertones and nuances must be protected. It is to
question the extent to which the First Amendment protects
unconscious mental intrusion and physical manipulation, even by pic-
tures and words, particularly when the results are further acted out
through aggression and other discrimination.” It is also to observe
' that pornography does not engage the conscious mind in the Fhusen
‘way the model of ‘content’, in terms of which it is largely defended,
envisions and requires. In the words of Judge Easterbrook, describing
this dynamic, pornography ‘does not persuade people so much as
' change them".” L

Pornography is masturbation material.” It is used as sex. It there-
fore is sex. Men know this. In the centuries before pornography was
" made into an ‘idea’ worthy of First Amendment protection, men
" amused themselves and excused their sexual practices by observing
 that the penis is not an organ of thought. Aristotle said, ‘it is impos-
sible to think about anything while absorbed [in the pleasures of
sex.]'™ The Yiddish equivalent translates roughly as ‘a stiff prick turns
' the mind to shit’.* The common point is that having sex is antithetical
to thinking. It would not have occurred to them that having sex is
! thinking.

With pornography, men masturbate to women being exposed,
humiliated, violated, degraded, mutilated, dismembered, bound,
gagged, tortured, and killed. In the visual materials, they experience
' this being done by watching it being done. What is real here is not that
'\ the materials are pictures, but that they are part of a sex act. The
women are in two dimensions, but the men have sex with them in
their own three-dimensional bodies, not in their minds alone. Men
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come doing this. This, too, is a behavior, not a thought or an argu.-
ment. It is not ideas they are ejaculating over. Try arguing with ap
orgasm sometime. You will find you are no match for the sexual access
and power the materials provide.

The fact that this experience is sexual does not erupt sui generis
from pornography all by itself, any more than the experience of access
and power in rape or child abuse or sexual harassment or sexual
murder is sexual in isolation. There is no such thing as parnography,
or any social occurrence, all by itself. But, of these, it is only porno-
graphy of which it is said that the experience is not one of access and
power but one of thought; only of pornography that it is said tha
unless you can show what it and it alone does, you cannot do anything
about it; and only pornography that is protected as a constitutional
right. The fact that pornography, like rape, has deep and broad social
roots and cultural groundings makes it more rather than less active,
galvanizing and damaging.

One consumer of rape pornography and snuff films recently made
this point as only an honest perpetrator can: ‘I can remember when |
get harny from looking at girly books and watching girly shows that
I would want to go rape somebody. Every time I would jack off before
I come I would be thinking of rape and the women I had raped and
remembering how exciting it was. The pain on their faces. The thrill,
the excitement.”” This, presumably, is what the court that recently
protected pornography as speech meant when it said that its effects
depend upon ‘mental intermediation’.* See, he was watching, want-
ing, thinking, remembering, feeling. He was also receiving the death
penalty for murdering a young woman named Laura after raping her,
having vaginal and anal intercourse with her corpse, and chewing on
several parts of her body.

Sooner or later, in one way or another, the consumers want to live
out the pornography further in three dimensions. Sooner or later, in
one way or an other, they do. It makes them want to; when they believe
they can, when they feel they can get away with it they do. Depending
upon their chosen sphere of operation, they may use whatever power
they have to keep the world a pornographic place so they can continue
to get hard from everyday life. As pornography consumers, teachers
may become epistemically incapable of seeing their women students
as their potential equals and unconsciously teach about rape from the
viewpoint of the accused. Doctors may molest anesthetized women,
enjoy watching and inflicting pain during childbirth, and use porno-
graphy to teach sex education in medical school. Some consumers
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‘write on bathroom walls. Some undoubtedly write judicial
opinions.”
Some pornography consumers presumably serve on juries, sit on
the Senate Judiciary Committee, answer police calls reporting
domestic violence, edit media accounts of child sexual abuse, and
-'prndu-:e mainstream films. Some make wives and daughters and cli-
ents and students and prostitutes look at it and do what is in it. Some
sexually harass their employees and clients, molest their daughters,
patter their wives, and use prostitutes—with pornography present and
' integral to the acts. Some gang rape women in fraternities and at rest
' stops on highways, holding up the pornography and reading it aloud
and mimicking it. Some become serial rapists and sex murderers—
using and making pornography is inextricable to these acts—either
freelancing or in sex packs known variously as sex rings, organized
crime, religious cults, or white supremacist organizations. Some make
pornography for their own use and as a sex act in itself, or in order to
“make money and support the group’s habit.”
" This does not presume that all pornography is made through abuse
or rely on the fact that some pornography is made through coercion as
a legal basis for restricting all of it.”” Empirically, all pornography is
made under conditions of inequality based on sex, overwhelmingly by
poor, desperate, homeless, pimped women who were sexually abused
as children. The industry's profits exploit, and are an incentive to
maintain, these conditions. These conditions constrain choice rather
' than offering freedom. They are what it takes to make women do what
' is in even the pornography that shows no overt violence.
I have come to think that there is a connection between these condi-
' tions of production and the force that is so often needed to make other
women perform the sex that consumers come to want as a result of
'\ viewing it. In other words, if it took these forms of force to make a
. woman do what was needed to make the materials, might it not take
the same or other forms of force to get other women to do what is in
it? Isn’t there, then, an obvious link between the apparent need to
coerce some women to perform for pornography and the coercion of
other women as a result of its consumption? If a woman had to be
coerced to make Deep Throat, doesn’t that suggest that Deep Throat is
dangerous to all women anywhere near a man who wants to do what
he saw in it?"

Pornography contains ideas, like any other social practice. But the
way it works is not as a thought or through its ideas as such, at least
not in the way thoughts and ideas are protected as speech. Its place in
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abuse requires understanding it more in active than in passive terms
as constructing and performative” rather than as merely referential nr‘
connotative.

The message of these materials, and there is one, as there is to 4]
conscious activity, is ‘get her’, pointing at all women, to the perpet-
rators’ benefit of ten billion dollars a year and counting. This message
is addressed directly to the penis, delivered through an erection, and
taken out on women in the real world. The content of this message is
not unique to pornography. It is the function of pornography in
effectuating it that is unigue. Put another way, if there is anything thar
only pornography can say, that is exactly the measure of the harm that
only pornography can do. Suppose the consumer could not get in any
other way the feeling he gets from watching a woman actually be
murdered. What is more protected, his sensation or her life? Should it
matter if the murder is artistically presented? Shall we now balance
away women's lesser entitlements—not to be raped, dehumanized,
molested, invaded, and sold? Do the consequences for many women of
doing this to some women, for mass marketing, weigh in this calculus?
How many women’s bodies have to stack up here even to register
against male profit and pleasure presented as First Amendment
principle?

On the basis of its reality, Andrea Dworkin and I have proposed a
law against pornography that defines it as graphic sexually explicit
materials that subordinate women through pictures or words.” This
definition describes what is there, that is, what must be there for the
materials to work as sex and to promote sexual abuse across a broad
spectrum of consumers. This definition includes the harm of what
pornography says—its function as defamation or hate speech—but
defines it and it alone in terms of what it does—its role as subordin-
ation, as sex discrimination, including what it does through what it
says. This definition is coterminous with the industry, from Playboy, in
which women are objectified and presented dehumanized as sexual
objects or things for use; through the torture of women and the sexu-
alization of racism and the fetishization of women’s body parts; to
snuff films, in which actual murder is the ultimate sexual act, the
reduction to the thing form of a human being and the silence of
women literal and complete. Such material combines the graphic
sexually explicit—graphically showing explicit sex—uwith activities like
hul‘_':lng, degrading, violating, and humiliating, that is, actively sub-
ordinating, treating unequally, as less than human, on the basis of sex.
Pﬂfnﬂgraph}' is not restricted here because of what it says, It is
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restricted through what it does. Neither is it protected because it says
something, given what it does.

Now, in First Amendment terms, what is ‘content'—the ‘what it
says' element—here?” We are told by the Supreme Court that we
cannot restrict speech because of what it says, but all restricted expres-
sion says something. Most recently, we have been told that obscenity
and child pornography are content that can be regulated although
what distinguishes child pornography is not its ‘particular literary
theme’.” In other words, it has a message, but it does not do its harm
through that message. S0 what, exactly, are the children who are hurt
through the use of the materials hurt by?"*

Suppose that the sexually explicit has a content element: it contains
a penis ramming into a vagina. Does that mean that a picture of this
conveys the idea of a penis ramming into a vagina, or does the viewer
see and experience a penis ramming into a vagina? If a man watches a
penis ram into a vagina live, in the flesh, do we say he is watching the
idea of a penis ramming into a vagina? How is the visual pornography
different? When he then goes and rams his penis into a woman’s
vagina, is that because he has an idea, or because he has an erection? [
am not saying his head is not attached to his body; I am saying his
body is attached to his head.

The ideas pornography conveys, construed as ‘ideas’ in the First
Amendment sense, are the same as those in mainstream misogyny:
male authority in a naturalized gender hierarchy, male possession of
an objectified other. In this form, they do not make men hard. The
~ erections and ejaculations come from providing a physical reality for
sexual use, which is what pornography does. Pornography is often
more sexually compelling than the realities it presents, more sexually
real than reality. When the pimp does his job right, he has the woman
exactly where the consumers want her. In the ultimate male bond, that
between pimp and john, the trick is given the sense of absolute con-
 trol, total access, power to take combined with the illusion that it is a

fantasy, when the one who actually has that power is the pimp. For the
- consumer, the mediation provides the element of remove requisite for
.~ deniability. Pornography thus offers both types of generic sex: for
those who want to wallow in filth without getting their hands dirty
and for those who want to violate the pure and get only their hands
wet,

None of this starts or stops as a thought or feeling. Pornography
does not simply express or interpret experience; it substitutes for it.
Beyond bringing a message from reality, it stands in for reality; it is
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existentially being there. This does not mean that there is no spin op
the experience—far from it. To make visual pornography, and ta live
up to its imperatives, the world, namely women, must do what the
pornographers want to ‘say’. Pornography brings its conditions of
production to the consumer: sexual dominance. As Creel Froman puts
it, subordination is ‘doing someone else’s language’."” Pornography
makes the world a pornographic place through its making and use,
establishing what women are said to exist as, are seen as, are treated as,
constructing the social reality of what a woman is and can be in terms
of what can be done to her, and what a man is in terms of doing it.

As society becomes saturated with pornography, what makes fin
sexual arousal, and the nature of sex itself in terms of the place of
speech in it, change. What was words and pictures becomes, through
masturbation, sex itself. As the industry expands, this becomes more
and more the generic experience of sex, the woman in pornography
becoming more and more the lived archetype for women’s sexuality in
men’s, hence women’s, experience. In other words, as the human
becomes thing and the mutual becomes one-sided and the given
becomes stolen and sold, objectification comes to define femininity,
and one-sidedness comes to define mutuality, and force comes to
define consent as pictures and words become the forms of possession
and use through which women are actually possessed and used. In
pornography, pictures and words are sex. At the same time, in the
world pornography creates, sex is pictures and words. As sex becomes
speech, speech becomes sex.

The denial that pornography is a real force comes in the guise of
many mediating constructions. At most, it is said, pornography
reflects or depicts or describes or represents subordination that hap-
pens elsewhere, The most common denial is that pornography is “fan-
tasy’. Meaning it is unreal, or only an internal reality. For whom? The
women in it may dissociate to survive, but it is happening to their
bodies. The pornographer regularly uses the women personally and
does not stop his business at fantasizing. The consumer masturbates to
it, replays it in his head and onto the bodies of women he encounters
or has sex with, lives it out on the women and children around him.
Are the victims of snuff films fantasized to death?

Another common evasion is that pornography is “simulated’. What
can this mean? It always reminds me of calling rape with a bottle
‘artificial rape’.”" In pornography, the penis is shown ramming up into
the woman over and over; this is because it actually was rammed up
into the woman over and over. In mainstream media, violence is done
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through special effects; in pornography, women shown heir}g beaten)
and tortured report being beaten and tortured. Sometimes ‘simulated

seems to mean that the rapes are not really rapes but are part of Ithe
story, so the woman’s refusal and resistance are acting, If it is acting,
why does it matter what the actress is really feeling? ‘v‘ll.fe are told unend-
ingly that the women in pornography are really enjoying the{nse!ves
(but it's simulated?). Is the man’s erection on screen ‘simulated’ too? Is
he ‘acting’ too? - ;

No pornography is ‘real’ sex in the sense of shared intimacy; this
may make it a lie, but it does not make it ‘simulated’. Nor is it real in
the sense that it happened as it appears. To look real to an observing
camera, the sex acts have to be twisted open, stopped and restarted,
positioned and repositioned, the come shot often executed by :1_not!1§r
actor entirely. The women regularly take drugs to gﬂrthmugh it. This
is not to say that none of this happens in sex that is not for porn-
.~ ography; rather that, as a defense of pornography, this sounds more
like an indictment of sex.

One wonders why it is not said that the pleasure is simulated and
. the rape is real, rather than the other way around. ‘The answer is that

the consumer’s pleasure requires that the scenario conform to tll1e
male rape fantasy, which requires him to abuse her and her to like it.
Paying the woman to appear to resist and then surrender does not

make the sex consensual; it makes pornography an arm of prostitu-
" tion. The sex is not chosen for the sex. Money is the medium of force
and provides the cover of consent.

The most elite denial of the harm is the one that holds that porn-
ography is ‘representation’, when a representation is a nﬂr_‘lrealit}'.
Actual rape arranges reality; ritual torture frames and presents it. Does
that make them ‘representations’, and so not rape anrd mrture'.f Is a
rape a representation of a rape if someone is watching 1t?_When is the
rapist not watching it? Taking photographs is part of the rltgal ufm}ne
abusive sex, an act of taking, the possession involved. So is watching
while doing it and watching the pictures later. Tl1e photos are tn‘_}ph}&ﬁ;
looking at the photos is fetishism. Is nude dancing a ‘representation of
eroticism or is it eroticism, meaning a sex actf How s a live sex show
different? In terms of what the men are doing sexually, an audience
watching a gang rape in a movie is no different Frf}m an aud_iem:e
watching a gang rape that is reenacting a gang rape from a movie, or
an audience watching any gang rapée. il

To say that pornography is categorically or functionally representa-
tion rather than sex simply creates a distanced world we can say 1s not
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the real world, a world that mixes reality with unreality, art and litera-
ture with everything else, as if life does not do the same thing. The

effect is to license whatever is done there, creating a special aura of

privilege and demarcating a sphere of protected freedom, no matter

who is hurt. In this approach, there is no way to prohibit rape i

pornography is protected. If, by contrast, representation #s reality, as
other theorists argue, then pornography is no less an act than the rape
and torture it represents.”

At stake in constructing pornography as ‘speech’ is gaining consti-
tutional protection for doing what pornography does: subordinating
women through sex. This is not content as such, nor is it wholly other
than content. Segregation is not the content of *help wanted—male’
employment advertisements, nor is the harm of the segregation done
without regard to the content of the ad. It is its function. Law’s proper
concern here is not with what speech says, but with what it does.™ The
!neaning of pornography in the sense of interpretation may be an
interesting problem, but it is not this one. This problem is its meaning
for women: what it does in and to our lives.

I am not saying that pornography is conduct and therefore not
speech, or that it does things and therefore says nothing and is without
meaning, or that all its harms are noncontent harms. In society, noth-
ing is without meaning. Nothing has no content. Society is made of
waords, whose meanings the powerful control, or try to. At a certain
point, when those who are hurt by them become real, some words are
recognized as the acts that they are. Converging with this point from
the action side, nothing that happens in society lacks ideas or says
nothing, including rape and torture and sexual murder. This presuﬂ]-
ably does not make rape and murder protected expression, but, other
than by simplistic categorization, speech theory never says why not.
Similarly, every act of discrimination is done because of group mem-
bership, such as on the basis of sex or race or both, meaning done
either with that conscious thought, perception, knowledge, or con-
sequence. Indeed, discriminatory intent, a mental state, is required to
prove discrimination under the Fourteenth Amendment.* Does this
‘thought’ make all that discrimination ‘speech’?

It is not new to abserve that while the doctrinal distinction between
slpeech and action is on one level obvious, on another level it makes
little sense. In social inequality, it makes almost none. Discrimination
does not divide into acts on one side and speech on the other. Speech
acts. [t makes no sense from the action side either. Acts speak. In the
context of social inequality, so-called speech can be an exercise of
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gwer which constructs the social reality in which people live, from
objectification to genocide. The words and images are either direct
incidents of such acts, such as making pornography or requiring Jews
to wear yellow stars, or are connected to them, whether immediately,
linearly, and directly, or in more complicated and extended ways.
Together with all its material supports, authoritatively saying some-
' pne is inferior is largely how structures of status and differential
treatment are demarcated and actualized. Words and images are how
people are placed in hierarchies, how social stratification is made to
seem inevitable and right, how feelings of inferiority and superiority
are engendered, and how indifference to violence against those on the
bottom is rationalized and normalized." Social supremacy is made,
inside and between people, through making meanings. To unmake it,
these meanings and their technologies have to be unmade.
A recent Supreme Court decision on nude dancing provides an
example of the inextricability of expression with action in an

. unrecognized sex inequality setting. Chief Justice Rehnquist wrote, for

the Court, that nude dancing can be regulated without violating the
First Amendment because one can say the same thing by dancing in
pasties and a G-string.” No issues of women’s inequality to men were

raised in all the pondering of the First Amendment, although the

dancers who were the parties to the case could not have been clearer
that they were not expressing anything.”’ In previous cases like this,
no one has ever said what shoving dollar bills up women’s vaginas
- expresses.”’ As a result, the fact that the accessibility and exploitation
of women through their use as sex is at once being said and done
through presenting women dancing nude is not confronted. That

. women'’s inequality is simultaneously being expressed and exploited is

never mentioned. Given the role of access to women’s genitals in

. gender inequality, dancing in a G-string raises similar ‘themes” and

does similar harms, but neither says nor does exactly the same thing.
Justice Souter, in a separate concurrence, got closer to reality when

" he said that nude dancing could be regulated because it is accom-

panied by rape and prostitution.” These harms are exactly what is

" made worse by the difference between dancing in a G-string and

pasties, and dancing in the nude. Yet he did not see that these harms
are inextricable from, and occur exactly through, what nude dancing

' expresses. Unlike the majority, Justice Souter said that dancing in a G-

string does not express the same “erotic message™ as nude dancing. In
other words, men are measurably more turned on by seeing women
expose their sexual parts entirely to public view than almost entirely.
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Nobody said that expressing eroticism is speech-think for engaging in content protect them as political speech, since they do their harm
public sex. Justice Souter did say that the feeling nude dancing through conveying a political ideology? Is bigoted incitement to mur-
expresses 'Is eroticism’."’ To express eroticism is to engage in en:rt[cisn: der closer to protected speech than plain old incitement to murder?*
meaning to perform a sex act. To say it 15 to do it, and to do it is to :;arf Does the lynching itself raise speech issues, since it is animated by a
it. It is also to do the harm of it and to exacerbate harms surmunding racist ideology? If the lynching includes rape, is it, too, potentially
it. In this context, unrecognized by law, it is to practice sex il'lfqllﬂ]il:u ‘speech? A categorical no will not do here. Why, consistent with exist-
as well as to express it, g i ing speech theory, are these activities not expressive? If expressive, why
The legal treatment of crossburning in another recent Supreme ' not protected?
Court opinion provides yet another example of the incoherence of . Consider snuff pornography, in which women or children are killed
distinguishing speech from conduect in the inequality context. Cross- 1o make a sex film. This is a film of a sexual murder in the process of
burning is nothing but an act, yet it is pure expression, doing the harm being committed. Doing the murder is sex for those who do it. The
it does solely through the message it conveys. Nobody weeps for the climax is the moment of death. The intended consumer has a sexual
charred wood. By symbolically invoking the entire violent history of experience watching it. Those who kill as and for sex are having sex
the Ku Klux Klan, it says, ‘Blacks get out’, thus engaging in terrarism through the murder; those who watch the film are having sex through
and effectuating segregation. It carries the message of historic white watching the murder. A snuff film is not a discussion of the idea of
indifference both to this message and to the imminent death for which sexual murder any more than the acts being filmed are. The film is not
it stands. Segregating transportation expressed (at a minimum) the bout’ sexual murder: it sexualizes murder. Is your first concern what
view that African-Americans should ride separately from whirés; it a snuff film says about women and sex or what it does? Now, why is
was not seen to raise thorny issues of symbolic exhressicn. Ads for rape different?
segregated housing are only words, yet they are widely prohibited Child pornography is exclusively a medium of pictures and words.
outright as acts of segregation.™ The Supreme Court has referred to it as pure speech’.” Civil libertar-
Like pornography, crossburning is seen by the Supreme Court to ians and publishers argued to protect it as such.™ Child pornography
raise crucial expressive issues. Its function as an enforcer of segrega- | conveys very effectively the idea that children enjoy having sex with
tion, instigator of lynch mobs, instiller of terror, and emblem of adults, the feeling that this is liberating for the child. Yet child porn-
official impunity is transmuted into a discussion of specific ‘disfavored ography is prohibited as child abuse, based on the use of children to
subjects’.™ The burning cross is the discussion. The “subject’ is race— " make it.” A recent Supreme Court case in passing extended this rec-
discriminating on the basis of it, that is. The bland indifference to ognition of harm to other children downstream who are made to see
reality is underlined by the lack of a single mention of the Ku Klux and imitate the pictures.™ Possessing and distributing such pictures is
Klan. Recognizing the content communicated, Justice Stevens none- ' punishable by imprisonment consistent with the First Amendment,

theless characterized the crossburning as ‘nothing more than a crude despite the fact that private reading is thereby restricted. Harm like
form of physical intimidation”.” this may be what the Supreme Court left itself open to recognizing

In this country, nothing has at once expressed racial hatred and " when it said, in guaranteeing the right to possess ohscenity in private,
effectuated racial subordination more effectivelv than the murder and that ‘compelling reasons may exist for overriding the right of the
hanging of a mutilated body, usually of a Black man. 1 guess this makes individual to possess’ the prohibited materials,™
Black male bodies the subject of the discussion. Lynching expresses a The point here is that sex pictures are legally considered sex acts,
clear point of view.” Photographs were sometimes taken of the body based on what, in my terms, is abuse due to the fact of inequality
and sold, to extend its message and the pleasure of viewing it.” More between children and adults. For seeing the pictures as tantamount

discussion. Are these acts inexpressive and contentless? Are the pic- to acts, how, other than that sexuality socially defines women, 1s

tures protected expression? Is a Black man's death made unreal by . inequality among adults different? d :
bemgl photographed the way women's subordination is?® Suppose Now compare the lynching photograph and the snuff film with a
lynchings were done to make pictures of lynchings. Should their racist Penthouse spread of December 1984 in which Asian women are
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trussed and hung.” One bound between her legs with a thick rop.
appears to be a child. All three express ideology. All had to be done 1,
be made. All presumably convey something as well as provide enter.
tainment. If used at work, this spread would create a hostile unequal
working environment actionable under federal sex discrimination
law.”' But there is no law against a hostile unequal living environmen,
so everywhere else it is protected speech.

Not long after this issue of Penthouse appeared, a little Asian girl was
found strung up and sexually molested in North Carolina, dead.” The
murderer said he spent much of the day of the murder in an adult
bookstore. Suppose he consumed the Penthouse and then went and
killed the little girl. Such linear causality, an obsession of pornogra
phy’s defenders, is not all that rare or difficult to prove. It is only one
effect of pornography, but when one has that effect, is restricting those
pictures ‘thought control’,* the judicial epithet used to invalidate our
law against pornography? Would the girl’s death be what Penthouse
“said’? If she was killed because of its "content should it be protected?”

Should it matter: the evidence of the harm of such materials—from
testimony of victims (called evidence, not anecdote, in court) to
laboratory studies in which variables and predisposed men are con
trolled for, to social studies in which social reality is captured in all its
messiness—shows that these materials change attitudes and impel
behaviors in ways that are unique in their extent and devastating in
their consequences. In human society, where no one does not live, the
physical response to pornography is nearly a universal conditioned
male reaction, whether they like or agree with what the materials say
or not. There is a lot wider variation in men’s conscious attitudes
toward pornography than there is in their sexuval responses to it.

There is no evidence that pornography does no harm; not even
courts equivocate over its carnage anymore.” The new insult is that
the potency of pornography as idea is said to be proven by the harm it
does, so it must be protected as speech.”™ Having made real harm into
the idea of harm, discrimination into defamation, courts tell us in
essence that to the extent materials are defamatory, meaning they con-
tain defamatory ideas, they are protected, even as they discriminate
against women from objectification to murder.

‘Every idea is an incitement’, said Justice Holmes in a famous dis-
sent in an early case on freedom of speech.” Whether or not this is
true to the same degree for every idea, it has come to mean that every
incitement to action that has an idea behind it—especially a big idea,
and misogyny is a very big idea—is to that degree First Amendment
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protected territory. This doctrine was originally created to protect
from suppression the speech of communists, thought by some to
caten the security of the US government. This experience is the
cible of the ‘speech’ doctrine, its formative trauma, the c:nl of
suppression of dissent that First Amendment law,rthmu_gh_ coming to
e with this debacle, has been designed to avoid. This is where we
.Eot the idea that we must protect ideas regardless of the mischief they
‘3o in the world, where the First Amendment got its operative idea of
what an ‘idea’ is.

Applying this paradigm for political speech to p::Ernngrapi'u_}r
requires placing, by analogy, sexually abused women relative to their
ibusers, in a position of power comparable to that of the US govern-

ment relative to those who advocated its overthrow. This Im bizarre,

given that risk of harm is the issue. Women are far more likely to be
harmed through pornography than the U5 government is to be over-
thrown by communists. Putting the pornographers in the posture of
' the excluded underdog, like communists, plays on the deep free speech
tradition against laws that restrict criticizing the government. Meed it
' be said, women are not the government? Pornography has to be done
to women to be made; no government has to be overthrown to make
communist speech. It is also interesting that whet}-tcr or not forced sex
is a good idea—pornography’s so-called viewpoint on the subordin-
ation of women—is not supposed to be debatable to the same degree
as is the organization of the economy. In theory, we have crim:inal laws
against sexual abuse. We even have laws mandating sex equality.

Yet the First Amendment orthodoxy that came out of the commun-
ist cases is reflexively applied to pornography: if it is words and pic-
tures, it expresses ideas. It does nothing. The only power to be feared as
 real is that of the government in restricting it. The speech is impotent.
The analogy to communism has the realities reversed. Not -:rn'i'{r is
pornography more than mere words, while the words of communism
are only words. The power of pornography is more like the power of
the state. It is backed by power at least as great, at least as Iunche-:ked,
and at least as legitimated. At this point, indeed, its power is the power
of the state. State power protects it, silencing those who are hurt by 1t
and making sure they can do nothing about it.

Law is only words. It has content, yet we do not analyze law as the
mere expmséiun of ideas. When we object 1o a l_aw—say, one that
restricts speech—we do not say we are offended by it. We are scared or
threatened or endangered by it. We look to the consequences of the
law’s enforcement as an accomplished fact and to the utterance of legal
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words as tantamount to imposing their reality. This becomes tog
obvious to mention not only because the First Amendment does nay
protect government speech but because law is backed by power, so its
words are seen as acts. But so is pornography: the power of men over
women,” expressed through unequal sex, sanctioned both througl
and prior to state power. [t makes no more sense to treat pornography
as mere abstraction and representation than it does to treat law as
simulation or fantasy. No one has suggested that our legal definition of
pornography does what the pornography it describes in words does;
nor that, if enacted in law, our ordinance would be only words,

As Andrea Dworkin has said, ‘pornography is the law for women',”
Like law, pornography does what it says. That pornography is reality is
what silenced women have not been permitted to say for hundreds of
years. Failing to face this in its simplicity leaves one defending abstrac-
tion at the cost of principle, obscuring this emergency because it is not
like other emergencies, defending an idea of an ‘idea’ while a practice
of sexual abuse becomes a constitutional right. Until we face this, we
will be left where Andrea Dworkin recognizes we are left at the end
of Intercourse”’ with a violated child alone on the bed—this one
wondering if she is lucky to be alive.

Notes

1. Some of these facts are taken from vears of confidential consultations with
women who have been used in pornography; some are adapted from People v.
Burnham, 222 Cal. Eptr. 630 (Ct. App. 1986}, rev. denied, 22 May 1986, and
media reports on it and Norberg v. Wyrneih [1992] 2 S.C.H. 224 (Can.).

. Women used in pornography have provided the basis for the statements in
these paragraphs over many years of work by me and my colleagues, inchuding
especially Andrea Dworkin, Therese Stanton, Evelina Giobbe, Susan Hunter.
Margaret Baldwin, and Annie McCombs. Treatments of some of this damage
are provided by Linda “Lovelace” and Michael McGrady, Ordeal (1980) {her
experience of being coerced to make Deep Throar), and, in fiction, by Kathryn
Harrison, Exposures (1993) {experience of child model for sex pictures by her
father). See also Collette Marie, “The Coercion of Mudist Children’, 3 The
1CONoclast 1-6 (Spring 1991,

3. In the prosecution by Trish Crawford of South Carolina against her hushand

for marital rape, a thirty-minute videotape he took of the assault was shown.
In it, Mr Crawford has intercourse with her and penetrates her with objects
while her hands and legs are tied with rope and her mouth is gagged and eyes
blinded with duct tape. He was acquitted on a consent defense. “Acquittal of
Husband Spurs Anger; Wife Accused of Raping Her', Houston Chronicly, 18
April 1992, sec_ A, p. 3. The defendant testified he did not think his wife was
serious when she said ‘no’. Carolyn Pesce, ‘Marital Rape Case Acquittal Fuels
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Protest’, LSA Today, 21 April 1992, p. 3A. See also Statev. Jean, 311 5.E.2d 266,
272—273 (N.C. 1984) [(cross-examination of defendant on viewing porno-
graphic maovie five days after crime of rape charged, when movic showed the
same kinds of sex acts charged, if error, was harmless),

L 4. As the defense lawyer in Crawford put it to the jury, as the tape described in

note 3 above was played, *Was that a cry of pain and torture? Or was that a cry
of pleasure?” “Marital Rape Acquirtal Enrages Women’s Groups’, Chicago
Tribune, 18 April 1992, p. 9C. This woman was clear she was being tortured.
For the viewer who takes pleasure in her pain, however, the distinction
between pain and pleasure does not exist, Her pain is his pleasure. This sexval
sadism provides an incentive, even an episternic basis, to impute pleasure to
the victim as well. 1 believe this dynamic makes queries such as those by the
defense lawyer successful in exonerating rapists.

5. In this setting, the only work regarded as part of the deconstruction school
that I have encountered that makes me hesitate even slightly in this character-
ization is Jean-Frangois Lyotard, ‘The Differend, the Referent, and the Proper
MName', 4 digcritics (Fall 1984). | read this work as an attack on the supposed
difficulty of establishing that the Holocaust's gas chambers existed. It is, how-
ever, peculiar—and consistent with my critique here—that Lyotard does not
mention that there are Germans who saw the gas chambers and survived o
speak of their existence. His anatomy of silencing as a reality-disappearing
device in its interconnection with the legal system is most useful, however,
I am also unsure that this piece fits properly within deconstruction as a
theoretical approach.

6. Andrea Dworkin's brilliant article on pornography infused new meaning into
Woolf's phrase. Andrea Dworkin, ‘Against the Male Flood: Censorship,
Pornography, and Equality’, 8 Harvard Women's Law Journal 1 (1985).

7. Diana E. H. Russell, The Secret Trawma (1986) and Rape in Marriage (1990
United States Merit Protection Board, Sexual Harasssment of Federal Workers:
Is It A Problem? (1981); Sexwal Harassment of Federal Workers: An Update
{1988); Majority Staff of US Senate Judiciary Committee, Violence agairist
Womer: A Week in the Life of America (1992).

8. For further discussion, see Andrea Dworkin, “Woman-Hating Right and Left',
in J. Raymond and D. Leidholdt (eds.), The Sexual Liberals and the Attack on
Fempimismme ( 1990].

5. As to the state’s position on pornography, American Booksellers Ass'n v,
Hudnut, 771 F2d 323 (Tth Cir. 1983), affd, 475 1.5, 1001 (1985), makes
explicit the protection of pornography that years of posturing and neglect
under abscenity law left to interpretation.

10, See his opinion in Hudnut, 771 E2d ar 323,

" 11, Ronald Dworkin, ‘Pornography, Feminism, and Liberty', New York Heview of

Books, 15 August 1991,

12. Richard A. Posner, Sex and Reason (1992); Miller v. City of South Bend, 904
E2d 1081, 1089-1104 (7th Cir. 19H}) [Posner, [, concurring).

13. Fdward DeGrazia, Girls Lean Back Everywhere: The Law of Obscenity and the
Assault on Genius (1991).

14. 1 write abaut these issues in more detail in ‘Pornography as Defamation and
Discrimination’, 71 Boston Uiiversity Law Review 793 (1991,

15, Umited States v. Anierican Airlines. Inc.. 743 E2d 1114 (5th Cir. 1984), cert.
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18.

19
. The law actually appears to permit the regulation of some forms of expression
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dismissed, 474 U5, 1001 (1985) (“highly verbal crime’, 1121; ‘Raise youy
goddamn . . ." and "We can talk about any .. " are both on 1116).

. Palmer v. Thompson, 403 U.5. 217 (1971) (holding that closure by city of

Jackson, Mississippi, of public swimming pools formerly available to “whites
only’ did not violate equal protection clause of the Fourteenth Amendmen;

because both Blacks and whites were denied access); Jones v. Alfred H. Mayer

Co., 392 LS. 409 (1968) {prohibiting discriminatory sale or rental of property
to ‘whites only'); Blow v. North Caroling, 379 U.5. 684 (1965) (holding thay
restaurant serving “whites only’ violated Civil Rights Act of 1964); Watson v,
City of Memphis, 373 US. 526(1963) (holding that city’s operation of large
percentage of publicly owned recreational facilities for ‘whites only’ due to
delays in implementing desegregation violated the Fourteenth Amendment);
see also Hazelwood Sch., Dist. v. United States, 433 U5, 299, 304-305 n, 7
(1977} (stating that, in employment discrimination claim against school dis-
trict, plaintiffs alleged that district’s newspaper advertisement for teacher
applicants specified “white only'); Pierson v. Ray, 386 U.S. 547, 558 (1967)
{holding that Black and white clergymen did not consent to their arrest by
peacefully entering the “White Only’ designated waiting area of bus terminal ).
The Yellow Spot: The Outlawing of Half a Million Human Beings 176-177
(1936} {photos of “Jews not wanted’ signs).

Pittsburgh Press Co v Pitisturgh Comm’n on Human Relations, 413 U.S. 376
372 (1973) (‘help wanted—male'); Alexander v. Yale Univ, 459 E Supp. 1, 34
(D. Conn. 1977), aff"d, 631 E2d 178 (2d Cir. 1984} (offer of ‘A’ grade for
sexual compliance); Stockert v Tolin, 791 F. Supp. 1536, 1543 (S.D. Fla. 1992)
['F——me or you're fired'); Hopkins v. Price Waterhouse, 825 E2d 458, 463
(D.C. Cir. 1987) ("'walk more femininely . . ") Davis v, Passmarn, 442 L5, 228,
230 (1979)", . . be a man’ ).

State v. Davidson, 481 N.W.2d 51, 59 (Minn. 1992},

that manipulate the mind without its conscious awareness. Subliminal com-
munications are flatly prohibited as “deceptive’ in the advertising of distilled
spirits. 27 C.ER. $5.65(h) (1992}, The National Association of Broadcasters
favors regulation of subliminal communication; its voluntary guidelines
were invalidated on antitrust grounds, United States v. National Ass'n of
Broadcasters, 536 E. Supp. 149 (D.D.C. 1982}).

The most evocative and advanced treatment of the issue occurs in Vanee v.
Tudas Priest, 1990 WL 130920 (Nev. Dist. Ct. 24 Aug 1990). Two bays
attempted suicide, one successfully, as a result, it was alleged, of messages
embedded in a heavy metal recording. The court found the subliminals not o
be protected by the First Amendment based on a right to be free of intrusive
speech, because subliminal communications do not advance the purposes of
free speech, and because of the listeners’ right to privacy. The court also found
no proximate cause existed between the lyrics and the suicides. NBC, CBS,
and ABC all have policies prohibiting subliminal messages in ads, but 1 could
find none regarding program content. See generally T. Bliss, ‘Subliminal Pro-
jection: History and Analysis', 5 Commtent 419, 422 (1983); Wilson Key, Sub-
liminal Seduction (1972); Scot Silverglate, Comment, ‘Subliminal Perception
and the First Amendment: Yelling Fire in a Crowded Mind’, 44 University af
Miari Law Review 1243 (1990).
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. Hudnut, 771 F2d at 328-329,
. This does not mean that all masturbation material is pornography. Nor is this

a definition; it is an empirical observation.

. Aristotle, Nicormachean Ethics, as cited in Posner, Sex and Reason at 1.
. ‘Wenn der putz stegt, ligt der seykhel in drerd’ is the best transliteration 1

could find, thanks to Alan Eeiler,

. Schirov. Clark, 963 E2d 962, 972 {7th Cir. 1992}, petition for cert. filed (U.5.5

Feb, 1993) {No, 92-7549).

. Hudnut, 771 E2d at 329,
. Documentation of the harm of pornography in real life is contained in Public

31.

Hearings on Ordinances to Add Pornography as Discrimination against
Women, Minneapolis City Council, Government Operations Committee (12
and 13 Dec. 1983); M. McManus (ed.}, Final Report of the Attorney General's
Contenission on Pornography (1986); Pornography and Prostitution in Canada:
Report of the Special Commitrees on Pornography and Prostitution (1985}, See
also Diana E. H. Russell, ‘Pornography and Rape: A Causal Model', 9 Political
Psychology 41 (1988); Gloria Cowan et al., ‘Dominance and Inequality in X-
Rated Videocassettes', 12 Psypchology of Women Quarterly 299, 306-307 (1988);
Park E. Diietz and Alan E. Sears, ‘Pornography and Obscenity Sold in Adult
Bookstores: A Survey of 5,132 Books, Magazines, and Films in Four American
Cities', 21 University of Michigan Journal of Law Reform 7, 38—43 (1987-88)
{documenting violence, bondage, sadomasochism, and gender differences in
pornography); Neil M. Malamuth and Barry Spinner, ‘A Longitudinal Con-
tent Analysis of Sexval Violence in the Best-Selling Erotic Magazines', 16
Journal of Sexual Research 226-227 (1980) (documenting increases in violent
sex in pornography).

. In addition to the citations in the preceding note, my own five years of

research on the making of pornography in cults and white supremacist
arganizations, for marketing by organized crime, informs this paragraph.

. When women are coerced to perform for pornography, the resulting materials

should clearly be actionable in spite of Simon & Schuster, Inc. v. Members of the
New York State Crime Victims Bd., 112 5. Ct. 501(1991), which invalidated a
statutory financial restriction on books that were products of criminal
activity. Most centrally, the crimes considered by the Simon & Schuster court
were not committed so that they could be written about. The court also
recognized that the state *has an undisputed compelling interest in ensuring
that criminals do not profit from their crimes’, 510, which may be pursued by
narrowly tailored means.

. Under the recent decision holding a magazine publisher liable for a murder

that resulted from an ad it ran, the consequential coercion produced by
coerced pornography may be at least as “foreseeable’, especially if the coercion
is visible in the materials. Brawn v. Soldier of Forture Magazine, Inc., 968 F2d
LLLO, 1118 (11th Cir. 1992) (negligence standard that ad * “on its face”™ would
have alerted a reasonably prudent publisher that [it] “contained a clearly
identifiable unreasonable risk that the offer .. . is one to commit a serious
violent crime” " satisfies First Amendment).

I. L. Austin’s How to Do Things with Words (1962) is the original enunciation
of the theory of performative speech, which examines language for which ‘the
issuing of the utterance is the performing of an action—it is not normally
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thought of as just saying something’, at 67, While he does not confine h
self to _inequality, which is crucial to my argument here, neither doe ”|“-
generalize the performative to all speech, as have many speech act the;' i
wh.ﬂ came a!‘ler him. Austin is less an authority for my particular develo n??m
f‘f doing things with words' and more a foundational exploration nf'rh!;: Prs
in language theory that some speech can be action. s
32. For discussion, see Andrea Dworkin and Catharine A. MacKinnon, Por
ography and Civil Rights: A New Day for Women’s Equality (1988). Th E,Mndn.i
!EJtrdmanct, ITI:?I}LII'IE pornography actionable as a civil rights violation, dcﬁn{--
pnrnunghy as ‘the graphic sexually explicit subordination of wom i
thrugll pictures and/or words that also includes one or more of the foll, k-”
ing: [,a.} women are presented dehumanized as sexual objects, things, or .;{:JrT..-
modities; or (b) women are presented as sexual objects who enjoy hulnﬂiati:
or pain; or {c) women are presented as sexual objects experiencing wcuml
pleasure in rape, incest, or other sexual assault; or {d) women are pn.-t.iu:l-l':i
as sexual objects tied up or cut up or mutilated or bruised or in}-\ica;II;-
hluri; or ir:*}_ women are presented in postures or positions of sexual suxl'uni{-
sion, servility, or display; or (f) women's body parts—including but ot
limited to vaginas, breasts, or buttocks—are exhibited such that women are
red_uced to t!ms:.- parts; or (g) women are presented being penetrated 11:
ﬂb]ﬂ.':t.ﬁ or aml.n'!als; or (h) women are presented in scenarios of degradation
hum_lmtmn, injury, torture, shown as filthy or inferior, bleeding, bruised or
hurt 1;3 a context that makes these conditions sexual.’ In this deﬁnili:.n:.}hu
;nsinggmn;ﬁ;’ children, or transsexuals in the place of women’ is also
33. Query whether all el i i ! :
'nt’:n;:]nt:nt:, ements of speech are necessarily either ‘content’ or
34. New York v, Ferber, 458 U.S. 747 ci i i y !
L R » 763 (1982}, cited in R.A V. v. City of St. Paxd,
35. Osborne v. Ohio, 495 U.S. 103, 111 (199)) (use i
p_r:duphiles may hurt children other than those in it‘]:ff s
36. Creel Froman, Language and Power 112 (1992,
3k Cl'fn:'m N. v. National Breadeasting Co., 141 Cal. Rptr. 511, 512 {1977, cert
ﬁﬁ"r;;ed sub nom. Niemi v. National Broadcasting Co., 45;‘!, U.5. 1108 [1]9&3 )
e l;;ﬁi?;]ﬁl‘m alleges that the assailants had seen the “artificial rape” scene’
38, This more sophisticated version is i :
LP.;;manghy Jrﬂﬂimmmﬁm iy illustrated by Susanne Kappeler, The
39. “What matters for a legal system is what words do, not what they say ...
Edward J. Bloustein, ‘Holmes: His First Amendment Theory and His Prﬁ:] -
o g:t Bent', 40 Ruigers Law Review 283, 209 (1988, o
42??.;?;,:‘; ;‘-;i‘;r:;e?r;r}r_umr v. Feeney, 442 U.5. 256 (1979); Washington v. Davis,
;nnfst::::dern:is_m is premodern in the sense that it cannot grasp, or has forgot-
| Hﬂ;nﬂ ip r& u:a;fjd on obscuring, this function of language in social hierarchy.
o mm Edm_:rm, 111 5. Ct. 2456, 2466 n. 4 (1991) (‘Nudity is nor
cmotiuny':} Bgag in for the purpose of communicating an idea or an
G ). But see Schad v. Borough af Mt. Ephraim, 452 US. 61, 66 (1951)
suggesting that nude dancing has some protection from regulation).

41.

k.
b
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43, Barnesv. Glen Theatre was litigated below as Miller v. City of South Bend, 904
E2d 1081, 1131 (7th Cir. 1990} (" At oral argument Miller's attorney admitted
that this dancing communicated no idea or message’).

44 Brief for Appellants at 5-6, California v. LaRue 409 U.5. 109 (1972) {No. 71-
36) (in nude dancing establishment, oral copulation of women by customers,
masturbation by customers, inserting money from customers into vagina,
rubbing money on vaginal area, customers with rolled-up currency in mouths
placing same in women's vaginas, customers using flashlights rented by licen-
sees ta better observe women’s genitalia, customers placing dollar bills on bar
and women attempting to squat and pick up bills with labia, women urinating
in beer glasses and giving them back to customer, women sitting on bars and
placing their legs around customers’ heads, etc.). Sec also Commonwealth v,
Kocinski, 414 N.E.2d 378 (Mass. App. Ct. 1981).

45. Barnes, 111 5. Ct. at 2468-71 (interest in preventing prostitution, sexual
assault, and other attendant harms sufficient to support nude dancing
provision). See also the extensive discussion of these harms in the dissenting
opinion by Judge Coffey in Miller, 904 E2d at 1104=20.,

46. Barmes, 111 5. Ct. at 2458 {Rehnquist} and 2471 [Souter).

47. Tbid. at 2468,

48. These examples are discussed and documented in a brief by Burke Marshall
and me, Brief Amicus Curiac of the National Black Women's Health Project,
R.A.V, v, City af §t. Paul, 112 5. Ct. 2538 (1992) (No. 90-7675).

49. RAV, 1125, Ct. at 2547,

50. Ibid, at 2564,

51. Andrea Dworkin and I discuss this in our Pornography and Civil Reghts: A New
Day for Women's Equality 6061 (1988).

52. James R, McGovern, Anatomy of a Lynching 84 (1982).

53. An incident in Los Angeles in which a Black man was photographed being
beaten by police who were acquitted in a criminal trial after repeated show-
ings to the jury of a videotape of the assaults makes me think there is more to
this than T thought. Two of the officers were later convicted in a civil trial.

54. A recent legal defense of the White Aryan Resistance, and its leaders Tom and
John Metzger, connected with the murder of an African man in part through a
leaflet organizing skinheads to kill Blacks in ‘Aryan’ race-destined territory,

suggests this: because the murder was effectuated through a leaflet with a
political ideology, it was not plain old advocacy to commit murder, it was
bigoted advocacy to commit murder in writing—hence protected expression.
See Berhanu v. Metzger, 119 Ore. App. 175, (No. CA A67#33), Appellants'
Opening Brief (29 Jan 1992}, The defendants’ conviction for wrongful death,
conspiracy, and murder by agency, with damages, has been upheld over First
Amendment challenge. Berhanu v. Metzger, 119 Ore. App. 175 (14 April 1993,

55. Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 503 n. 12 (1985), appears to
refer to child pornography as an issue of "pure speech rather than conduct’.

56. Brief on Behalf of American Booksellers Ass'n et al., New York v. Ferber, 458
U.S. 747(1982) (No. 81-55).

57. Ferber, 458 U.S. at 747,

58, Oshorne v, Ohio, 495 U5, 103, 111 (19900, This harm seems to have been lost
sight of in the recent ruling in United States v. X-Citernent Video, Inc., 982 E2d
1285 (9th Cir. 1992), in which the majority allows downstream vendors of
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54,
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65,
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child pornography 1o use their lack of knowledge of a child's actual age as 5
defense. The dissent recognizes the harm to those who are ‘hurt by the am‘_
tudes these materials foster’. X-Citement Video, 982 F2d at 129394 n. 1
{Kozinski, |., dissenting]. o
Stanley v, Georgia, 394 115, 557, 568 n. 11 (1969,

16 Penthouse 118 (December 1984).

Robinsorn v. Jacksonville Shippards, Inc, 760 F Supp, 1486 (M.I. Fla. 19917,
George Fisher was convicted of the murder and attempted rape of Jean
Kar-Har Fewel, an 8-year-old adopted Chinese girl found strangled to death
hanging from a tree in 1985. Mr Fisher testified that he went to an aduli
boakstore on the day of the murder to watch movies. UPI, 20 August 1985,
Huerrue 771 E2d ar 328,

This is, in effect, what is permitted in Herceg v. Hustler Magazine, Inc,, 814 E2d
1017 (5th Cir, 1987) {survivors of boy who died of autoerotic asphyxia may
not recover against Hustler, which caused it), '
Hudnuet, 771 E2d at 328329,

. Ibid. at 329-331.

Gitlow v, New York, 268 U5, 652, 673 (1925} {Holmes, J., dissenting).

. For a discussion of how “parnographers are more like the police in police

states’, see Andrea Dworkin, ‘Against the Male Flood', in Letters from a War
Zore 264 [1988),

For an analysis of the place of pornography in male power, see Andrea
Dworkin, Pornography: Men Possessing Wormert 13—47 (1979),

Andrea Dworkin has said this in many public speeches, including ones |
attended in 1983 and 1984. The idea behind it was originally developed in her
Parnography: Men Possessing Women at 48100, .

Andrea Dworkin, Intercourse 194 (1987).

Pornography
An Exchange

Catharine A. MacKinnon/Ronald Dworkin

To the Editors:

This letter is not part of a dialogue over pornography or my book,
Only Words. NYR consistently makes sure that its articles defend porn-
ography and do not take its harm to women and children seriously.
Dissent from this point of view is confined to letters which must focus on

.~ correcting the factual errors in the articles. This letter is no exception.

Even in this editorial context, Ronald Dworkin’s review of my
recent book [NYR. October 21, 1993] is startlingly incompetent,
inconsistent, and ignorant.

It is appalling to read that the equality argument advanced in my
book is a ‘new argument’. In 1983, Andrea Dworkin and I advanced

. our equality approach to pornography through our ordinance

allowing civil suits for sex discrimination by those who can prove
harm through pornography. Since then, every argument we have
advanced to support this initiative has been an equality argument.

. Every harm pornography does is a harm of inequality, and we have

" said so, Equality was the ‘compelling state interest’ urged in support

of the Indianapolis ordinance. Equality was the central argument in
writing of mine that Ronald Dworkin critized previously. Equality was
Andrea Dworkin's argument against Ronald Dworkin's defense of
pornography in a debate with him at Davis in the mid-1980s. She even
read to him about equality from his work. )

Are we to understand that it took him until now to hear it? This is |
one example of the ‘silence’ he has such trouble understanding. In it, |

_nothing women say is real. Now, after a decade of respectfully repeat-

ing ourselves, it becomes clear that he has had no idea what we have|
been saying, hence no idea what he was talking about. |

Catharine A. MacKinnon and Ronald Dworkin, ‘Pornography: An
Exchange—Comment/Reply’, from The New York Review of Books, March 3
1994, 47-8, copyright @ 1994 NYREV Inc., reprinted by permission of The
New York Review of Books and the authors,
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