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Véra Kalvodova'

The measures against legalization of proceeds |

from crime under Czech law?

ABSTRACT

The chapter deals with selected aspects of legalization of proceeds from crime, which is
known as money laundering. While focusing on the existing legal regulation in criminal
law and criminal procedure, the paper also discusses the crimingl legislation contained in

the Act No. 253/2008 Sb. on Megsures agatnst the Legalization of Proceeds from Criminal

Activities and the Financing of Terrorism and mentions the relevant regulation under EU

law. Attention is also paid to sanctions that allow the seizure of the proceeds from crime
gained by the offender. S

INTRODUCTION

Legalization of proceeds from crime, known as money laundering, is a serious
negative phenomenon with many consequences. It is closely connected with -

organized crime: originally mainly with drug trafficking and lately with
almost all forms of organized crime, also contributing to its rise. Since money
laundering frequently has an international dimension, counteracting this .
phenomenon requires an international approach and cooperation.?

! Véra Kalvodovi is Associate Profesor of criminal law. She is the head of the Depdrtment
of Criminal Law at the Faculty of Law, Masaryk University, Brao, Czech Republic. She also works

as an qdvisor ar the Supreme Court of the Czech Republic. She deals especially with the questions

of criminal law sanctions, alternative punishments, imprisoninent, life imprisonment and prison

Systems. Europeisation of criminal law and other legal systems are also the topic of her research -

interest. She published two books (Life imprisonment, Brno, Masaryk university, 1994, Position of
Imprisonment in the System of Criminal Law Sanctions, Brno, Masaryk university, 2002), some
chapters in books, many articles in Journals and papers in conference proceedings, both in Czech

and English. She is also co-author of several text books. She is a member of the Board of Directors of .

ELFA. She also passed several academic stays abroad (for example National Advocacy Center, South
Carolina, USA, 2004), o

* This article was written as a part of a specific research project entitled “Alternatives in
Substantive and Procedural Criminal Law of Natural and Legal Persons” {MUNI/A/0878/2012).

3 Cf. Kalvodovi, V. “Anti-Money Laundering Legislation in the Czech Republic, In

The measures against legalization of proceed_s from crime under Czech law

The Czech legal regulation concerning legalization of proceeds from crime

‘has been, logically, influenced by the European regulation. The Furopean

Communities have strived to counteract money laundering since the beginning

: of the 1990s. The main action was the adoption of Directive 91/308/ECC

ion of the Use of the Financial System for the Purpose of Money
](jzul;lﬁ;iig? which was amended in 2001 by Directive 2(_)01/97/E1Q. The
directives gaveriseto Act No, 61/1996 Sb. on Some Measures against Leg; 1zatiotn
of Proceeds from Crime, amending some other gcts, ‘and to the amen gle? h0
the Criminal Code No. 140/1961 Sb. The new Directive No. 2005/6OI;’E ) t c
Furopean Parliament and of the Council of 26 October 2005 on the dre.ventlog
of the Use of the Financial System for the Purpose of Monc?y Launh ering T :
Terrorist Financing, adopted in 2005, affected the formulation of the new Ac

" No. 253/2008 Sh. on Measures Against Legalization of Proceeds from Crime

ist Financing, and later also the criminal law regulat‘ion contained
?rr: ci;:rxrl(;zvﬁ(:riminal %Zode No. 40/2009 Sb: We cannot dlsregar‘d oth;:r
European acts, mainly the European Convention on money launder;ré%,l 9':9;
‘identification, seizing and confiscation of the pr9ceeds of crime (hilo. : 4
Sh.), Joint Action 1998/699/JHA of the Council on money laun emng,1 the
.ideﬁtiﬁcation, tracing, freezing, seizing and confiscation of mstrumenit_? Pities
and proceeds from crime, and the Council Framework No 2001/500,3 on
money laundering, the identification, tracing, freezing, seizing and confiscation

s 2
‘of instrumentalities and the proceeds of crime.

-‘I.:EGAL REGULATION BEYOND CRIMINAL LAW

‘Apart from the regulation under criminal Iaw,‘ the bas%c: c-urrently vaiclld
instrument is Act No. 253/2008 Sb. on Measures against Legz.ahzanon of Procefe ]
from Crime and Terrorist Financing. The act replaces previous legal r.egu?atlol}
contained in the Act No. 61/1996 Sb. on Some Measures against Legahzatlon. 0

.Pr'oceeds from Crime, as subsequently amended. The replacement was carried
‘out in connection with the above-mentioned Direc':tive No. 2905/60/]:(3 of the
.European Parliament and Council and Commission l?lrecftlve No. 20106;1’70/
EC, which lays the implementing measures for the duectw;. Not on yb oe'i
it represent an important legal norm with a strong preventive nature, but 1f
also sets some framework for the criminal prosecution of legalization o

proceeds from crime. The provision of Section 3, sub‘se(j‘tlon 1 qf thfe act de_ﬁ}:le.s
Hlegalization of proceeds from crime as any actiop aiming to fh.sgulsie th; 1111.c1t
‘origin of any economic advantage arising from criminal actm.ties V\.ch the au‘ny
of-causing the impression that it is some property value obtained in harmony

“Prani pengz v evropské a &eské pravni tpravé. In Nové jevy v hospodéfské a finanéni kriminalité:
vnitrostatni a evropské aspekty.” MU Brno. 2008, p. 414 N £ [in:
: i a, V.: i &z ; ¢ a Ceské pravni Gprave, :
i * For more details, see Kalvodovd, V.: “Pra‘ﬂ“l penéz v ev rqpske a cesk? D o ’PMU Lin:
¥Nové jevy v hospodaiské a fnaneni kriminalitd: vritrostitni 4 evronské aspektv” ) .
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. ”»”
with la'w. The gct also enumerates such activities. They include, among other
- . ?
an action consisting of the transformation or transfer of property with the

knowledge that it originates in crime for the purpose of disguising or hiding its

origin or for the purpose of aiding a person who is involved in such activities in
order to avoid the legal consequences of their actions; the disguising or hidin
of the real nature, source, location, movement or disposition of propert —g-
or any cha}nge of property rights — with the knowledge that such propeit
orllgmates in crime; the acquisition, possession, use or disposition of pr(:uperty
with the knowledge that it originates in crime; or the criminal union of peo IZ
or some other form of cooperation for the purpose of such actions. It is r]fot
decliswe whether the commission of the criminal act occurred or is' to occur
entirely or in part within the territory of the Czech Republic or abroad
The act also delimits the list of persons obligated (Section 2) and i.mposes
a npm?er of duties upon them, important mainly as regards prevention. The
(lil;;cle; 1fnclud::e': ide(x;tiﬁ(fatiog (Section 7), control (Section 9), reporting (Se‘ction
,» information (Section 24) retenti i
hon-disctomace et ) retention of data (Section 16) and the duty of
Th_e duty of identification of a client applies to any person involved in a deal
exFeedlng the amount of EUR 1,000. The identification needs to be performed
prior to the §ett1ing of the deal, unless the law provides otherwise. However, in
case of suspicious deals, security box and escrow contracts purchase of u;ed
goods or goods without a proof of purchase, cultural monu,ments and objects
f)f cu‘ltural value, and escrow contracts, the person obligated always needs to
i?;rilttlfy the parties to the agreement regardless of the above-state.d financial
The duty of control means that the person obligated will check the client
before cqncluding any individual deal amounting to at least EUR 15,000, an
deasl subject to the duty of identification under Section 7, subsecti(;n 2(,&) tZ
(d),' any deal with a politically exposed person and during the term of the
busu}ess relation. The client must provide information to the person obligated
that is necessary for the check, as well as submit all relevant documents. The
person obligated may, for the purpose of the act, make copies or transc‘ri ts
from the documents submitted, and process such information in orderpto
meet the purpose of the act (Section 16, subsection 1). When checking on the
f:hent, the person obligated obtains information about the purpose and the
intended nature of the business or business relation, information about the
real owner where the client is a legal person, information necessary for the
performar_;ce of the continual monitoring of the business relation includin:
the checking of business done during the term of the business relation ig.
order to determine whether the business deals are in harmony with w’hat
the person obligated knows about the client and the client’s entrepreneurial

S Tre s .. .

ConduSiT(‘]i::so;I;cludes a su5p1c10usb bulz:mess deal, the formation of a business relation, the
n agreement on a bank account, deposit in d i !

. eposit bank account or a deposi

¢ : : it

ertificate, the conclusion of some other form of deposit, or the conclusion of a contract of lljease

The measures against legalization of proceeds from crime under Czech law

and risk profile as well as about the review of the sources of financial means
(Section 16, subsection 2).

The duty of reporting applies to suspicious business deals.® Where the
person obligated finds out, in connection with its activities, about any suspicious
business deal, it must report it to the Ministry of Finance without any delay
but no later than 5 calendar days after learning of the suspicious deal. Where
the circumstances require, particularly if there is a danger in delay, the person
obligated shall report the suspicious business deal immediately after learning
of it (Section 18, subsection 1).

Under Section 24, which regulates the duty of informing, the person
obligated shall, upon request, inform the ministry within a time limit set by
it of any business deals involving the duty of identification or those that are
being investigated by the ministry, and shall submit data about such business
deals or enable access to authorized employees of the ministry when reviewing
the report, as well as provide information about persons involved in such deals
in any way.

The duty to retain identification data and documents is regulated in Section
16. Under this duty, persons obligated must retain the data specified under the
provision of the law for a specified period of time, which is usually 10 years
after the termination of the business deal, event though there is a shorter period
of § years that applies to some specific cases.

Finally, under the duty of non-disclosure {Section 28), persons obligated
and their employees, the employees of the ministry, the employees of other
bodies of supervision, and natural persons who perform activities for the
person obligated, the ministry or some other body of supervision under
2 contract other than a contract of employment, are required to keep secret
any facts concerning the reporting and investigation of any suspicious business
deal, any actions undertaken by the ministry and the performance of the duty
of information under Section 24. The breach of any of the above-mentioned
duties, or any other duties provided for by the law, may consiitute the elements

of the criminal offences of legalization of proceeds from crime — see below.

6 A suspicious business deal is, under Section & subsection 1, any business deal performed
under circumstances that give rise to any suspicion of attempted legalization of proceeds
from crime or any suspicion that the means involved in the business deal are meant for the
financing of terrorism, or some other fact that could give rise to such suspicions, for instance:
a) a client makes withdrawals or cransfers to other accounts immediately after cash deposits;
b} a client makes noticeably more financial operations during a single day or within several
days than is common for their activities; ¢) the number of accounts epened by a client js clearly
disproportionate with respect to the subject matter of the client’s entrepreneurizl activities or
the clients’ property; d) a client makes transfers of property that clearly lack economic reasons;
¢) the means handled by a client are clearly disproportionate to the nature or extent of the
client’s enrreprencurial actjvities or the clients’ property; f) an account is used for a different
purpose than the purpose for which it was opened; g) a client performs some activities that
may help to disguise their identity or the jdentity of the real owner; h) the client or the true
owner is a persson from a country that insufficiently applies or fails to apply at all measures
against legalization of proceeds from crime and terrorist financing; or i) the person obligared
has doubts about the truthfulness of the data obtained from the client for the purpose of the
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LEGA_L REGULATION UNDER CRIMINAL LAWY

The criminal offence of legalization of proceeds from crime was introduced
into Czech criminal law in 2002 with the amendment of the then valid Act
No._ 14-011961 Sb. (the Criminal Code). The introduction resulted from the
obligations arising from the European convention on money laundering
the identification, seizure and confiscation of the proceeds from crime, Thé
offc?nce was systematically placed among property crimes and was essentially
der{ved from the elements constituting the crime of sharing (Section 251). The
ba.s1f: elements contained two alternative acts, namely (1) the disguise of the
orgin or some other action aimed at significantly impending or disabling the
ascertainment of the origin of a thing or some other property value obtained
through crime, with the intention of creating the impression that such a thing
or property value were obtained through lawful means, and (2) making it

possible for another person to commit such an act (Section 252a). As regards

fault, the offence was classified as an intentional crime., Any person committing
such a criminal offence was liable to a term of imprisonment of up to two years
Or 2 monetary punishment. Enabling another person to disguise the origin
or the ascertainment of the origin of a thing or some other property value
through negligence has remained a part of the criminal offence of sharing out
of negligence, as defined in Section 252 subsection 2.

On 1 January 2010, the new Criminal Code No. 40/2009 Sb. came into
effect (abbreviated as CC). Chapter V (property crimes) includes the offence
of legaiization of proceeds from crime (Section 216 of CC) and the offence of
legalization of proceeds from crime as a result of negligence (Sectioﬁ 217 of
CC). The object, i.e. the protected interest, of the two criminal offences is the
property of another person, both in relation to things’ and other property
values® obtained through the offence or as a reward for it. In that way,
protection is provided also to property relations in financial markets market;
for products and services and other markets, because there is the ir,iterest to
protect the purity of property relations.?

The provisions of Section 216 of CC contain two independent fundamental
elements that constitute the respective offences.® The former are met by any

7 o
' A t_hmg is alse understood to be a manageable natural force, The provision on things
ap;(nihes to ‘h.ve amrlnals, processed severed parts of the human body, financial means in an account
and securities, unless the individual provisions of the crimin ) i ion
' [ al law allow a differ
{Section 134, subsection 1 of CC). flerent construction
. ) .
. Scl:m(_e other property vais_le is understood to be a property interest or some other value
t h;at, while it can be expressed in money, does not constitute a thing and the provisions on
E _rtlgs under Section 134, subsection 1of CC {Section 134, subsection 2 of CC) do not apply
o it.
% Sdmal, P. et al.: Trestni zakonik II § 140 az
. . . 0 aZ 421. Komentaf. ini : d
2012, p. 2154 taf. 2, Vyddni. Praha: C.H.Beck,
10 . N
o ;Fhe basic eh?ments of t.he (_)ffences give rise to three qualified offences, i.e. where the
srances nermit the annlication of stricter penalties. For instance, such circumstances

The measures against legalization of proceeds from crime under Czech law

offender who disguises the origin or acts in some other manner in order to
significantly impend or disable the ascertainment of the origin of a thing or some
other property value obtained through crime committed within the territory of
the Czech Republic or abroad, or obtained as a reward for crime, or some other
property value that is obtained for the said things. Any person can become the
offender of this crime, including the offender of the basic offence from which the
thing or some other property value comes or to whom it is provided as a reward.
As regards the subjective point of view, intention is required. The disguise of the
origin of a thing or some other property value means that the information about
the origin is withheld or obscured, .g. through the transfer of property, the non-
disclosure of ownership information, the non-disclosure of the real nature of the
thing, its location and movement, etc.!' Other attempts aimed at significantly
impeding or disabling the ascertainment of the origin of a thing or some other
property value are constituted, above all, by certain intentional steps taken in
preparation of the disgaise of the origin of things or other property values.!?
The elements constituting the second offence are met by any offender
who makes it possible for any other person to commit the said offence. This
is a special form of sharing that is deemed to constitute an accomplished
offence.’® The objective aspect of the offence is formulated quite broadly since
it includes various forms of assistance, In practice, this will involve, above
all, the intentional failure to meet some of the duties imposed by the Act
No. 253/2008 Sb., as specified above. However, it may also include any other
action (both action and omission to act), whereby the offender contributes
towards the disguise of the origin of a thing or some other property value or to
some other effort aimed at significantly impending or disabling the revelation
of their origin.’* Any person can become the offender of this crime, though
it will most commonly be a different person than the offender of the basic
offence through which the thing or some other property value is obtained. This
will include, above all, workers and employees of the legal persons obligated,
e.g. credit and financial institutions, persons keeping records of securities,
persons authorized to provide leasing, holders of betting licences, but also
natural persons who perform independent entrepreneurial activities (auditors,
tax advisors, accountants, executors, notaries public, attorneys-at-law, etc.)."?

group or in connection with an organized group activé in several states, and the commission of
the act involving a thing or some other property value originating from a particularly serious
offence.

B f. Samal, P. et al.: Trestni zdkonik I1. Sections 140 1o 421. Komentat. 27 ed. Praha:
C.H.Beck, 2012, p. 2156. See also Kuchta,]. et al.: Kurs trestniho prava. Trestni pravo hmotné.
Zvlasmi &ast. 1 ed. Praha: C.H.Beck, 2009, p. 182.

12 §amal, P. et al.: Trestni zakonik II. Sections 140 to 421. Komentai. 2v¢ ed. Praha:
C.H.Beck, 2012, p. 2156.

% Kuchta, J. et al.: Kurs trestnihe prava, Trestnf prdvo hmotné. Zvld$mi &ast. 1% ed. Praha:
C.H.Beck, 2009, p. 181,

¥ Sdmal, P. et al: Trestni zdkonik II. Sections 140 to 421. Komentif. 25 ed. Praha:
C.H.Beck, 2012, p. 2157.
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Any offender who commits such acts is liable to a term of imprisonment
of up to four years, 2 monetary punishment, a ban on activity or the forfeiture
of a thing or some other property value. However, where an offender commits
such an act Wlth respect to a thing or some other property value that originates
from a crgnmal offence to which a more lenient punishn;ent is provided for b
the Criminal Qode, they will be punished with the more lenient punishmenty

The' provisions of Section 217 of CC define the specific subtype c;f
Eegal}zatlon of proceeds from crime arising from negligence. The objective part
of this offence consistsin the enabling to disguise the origin or the deterrninafion
of the origin of a thing or some other property value in a greater extent (i.e, at
least CZK 50,000), obtained as a result of crime committed within the territ(‘)r
of t}}e Czech Republic or abroad, or as a reward for it. The applicable rate o}g
pumshrqent is a term of imprisonment of up to one year, a ban on activity or
the forfeiture of a thing or some other property value. As regards the subjective
part of the offgnce, it consists — as mentioned previously - of negligence ]36

A comparison of the existing and previous regulations of legaliza‘;ion of
proceec;ls from crime reveals several changes that reflect current European
trenfis in this area. As far as the intentional criminal offence is concemedp(i e
Section 216 of CC), the most important change is the significant extension of

the range of proceeds that are covered by the provisions of the Criminal Code
(not ‘only things and other property values arising from crime but also those
obtamec'l as a reward for the offence or gained with the proceeds of crime)
tl"he baS'IC element of the offence no longer consists of the aim of creatin the;
impression of legality: previously, the offender had to be found to ac; witl% the
aim of creating the impression that the proceeds from crime (the thing or some
other property value) were gained lawfully, or — in the case of sharing — with
the k_nowi\fledge that some person, who was allowed to commit the offence of
legalization of the proceeds from crime, acted with such an aim; However, that
element turned out quite difficult to prove, Moreover, offenders typicaii do
not metel.y act to disguise the origin of the proceeds or make the determinazion
of tl_le origin difficult or impossible and may not follow the aim of creatin
the impression of lawfulness. The extent of the elements of this offence hafs;
thl:lS been narrowed down. The applicable rate of punishment has been made
stricter — the offence is now punishable with a‘term of imprisonment of up to
four years — and the range of other possible punishments has been extenged
Thus, apart from the monetary punishment, there is also the ban on activit :
and the forfeiture of a thing or some other property value. At the same ’cimey
however, the possibility for a more lenient punishment has been retained. As ié
appears f.rom the explanatory note to this provision, the rate was set in harr.non
with Article 2 of the Framework Decision of the Council (2001/500/JTHA sez
above), which provides that serious offences specified in the 1990 Conven,tion-

16 H
Circumst’rk;e basic elferm}elnts of .the'offence give rise to two gualified offences, i.e. where the
circum: ri (]:fs permit t le application of stricter penalties. For instance, such circumstances
e hraach of an imnartant dotv arisine fram nne’s emnlnvment ocennation. nosition
: . DO or
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of Council of Europe on money laundering should be punishable with a term
of imprisonment with the upper limit of at least four years. At the same time,
it is possible to take into consideration that the proceeds may originate in
a criminal offence for which the law provides a more lenient punishment.

The subtype of the offence based on negligence was conceptualized into
a separate category based on its constitutive elements (Section 217 of CC). The
criminal nature of the act is, unlike the previous legal regulation, limited by
the value of the thing or some other property value, which must be no less than
CZK 50,000.

A new dimension in the punishability of legalization of the proceeds from
crime also results from criminal liability of legal persons, introduced into Czech
criminal law on 1 January 2012, when Act No. 418/2011 Sh, on Criminal Liability
of Legal Persons and Proceedings against Them {abbreviated as TOPOZ) came
into effect. The Czech Republic introduced criminal liability as the last member
state of the EU, opting for genuine criminal liability."” The provisions of Section 7
of TOPOZ contain an enumeration of the offences which can be committed by
alegal person. The listincludes both of the two offences of legalization of proceeds
from crime. A major provision, as tegards the effective prosecution of criminal
activity, is contained in Section 8, subsection 2 of TOPOZ, under which “it is
no obstacle to the criminal liability of legal persons if it cannot be determined
what specific natural person acted on behalf of the legal person.” This holds also
where the acting legal person is not criminally liable (cf. Section 8, subsection
4(d) of TOPOZ). In addition to the sanctions that can be imposed on natural
persons, legal persons may also be punished by means of their dissolution. This
punishment applies only to legal persons with their registered office in the Czech
Republic whose activities consist entirely, or mostly, of the commission of crime,
as long as the nature of the legal person does not exclude the imposition of such
a punishment.”® Dissolution is applicable particulatly where the legal person gets
involved, for instance, in organized crime. This is typically the case of criminal
organizations founded for the purpose of legalization of proceeds {rom crime.
The purpose of the punishment through dissolution is to prevent the legal person

from committing further activities consisting of the continuous commission of
crime under the guise of legality. :

When punishing and sanctioning legalization of proceeds from crime,
what matters is not just the penalty for the offenders but also the seizure of
the proceeds. One of the punishments that may be imposed on natural and
legal persons is the forfeiture of a thing or some other monetary value: That
punishment applies to things and other property values that were used or meant

17 For more details, see Kalvodova, V.: Principy sankcionovéni pravnickych osab {Evropa
a Ceska republika). [in:] Frystak, M. (ed). Nové jevy v hospodifské a finanéni kriminalité. Brno:
MU, 2011, hetp/www.law.muni.czfcontent/cs(proceedings.

18 For more information on the range of legal persons whose nature does not allow the
imposition of the punishment of dissolution of the legal person, see Samal, P. et al.. Treseni
odpovédnost pravnickgch osob. Komentat. 1% ed. Praha: C.H.Beck. 2012, p. 351 and subseguent
pages. This inctudes, among others, the Czech National Bank, the General Health Insurance
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of the offence and the offender’s property situation, where the offender is being
sentenced to an exceptional punishment or for some particularly serious crime,?
whereby the offender gained or attempted to gain property benefit for himself
or someone else (Section 66, subsection 1). In the absence of such preconditions,
the court may impose the punishment of forfeiture of property only where
“the Criminal Act allows the imposition of such a punishment for the offence
committed” (Section 66, subsection 2). That is the case of qualified elements
of the offence of legalization of proceeds from crime, as defined in Section 216,
subsection 3 of CC?! and Section 216, subsection 4 of CC.2? Although they do
not meet the criteria of particularly serious crimes, the confiscation of property
is provided for explicitly as a possible punishment. The forfeiture of property
affects either the entire property of the convicted person or a part determined by
the court. However, forfeiture does not apply to those means or things that are
required in order to meet the necessities of life of the convicted person or those
persons that the convicted person is legally obliged to maintain.

The iroposition of the above-mentioned sanctions, aimed at seizing the
proceeds from crime, can be efficient as long as any undesirable disposal of such
things or other property values that are to be declared as forfeited or confiscated
is prevented. Criminal law provides some substantive and procedural means
to this end. The Criminal Code contains the ban on alienation and other
dispositions of a forfeited or confiscated thing or some other property value
that aims at frustrating the punishment before the decision becomes final
and conclusive (Section 70, subsection 4 of CC; Section 104, subsection 2 of
CC}. Where the ban is not respected, the court may impose the confiscation
of substitute value (Sections 71 and 102 of CC). The Rules of Criminal
Procedure provide for several security institutes that may be applied, among
other, when facts found during criminal prosecution that some financial
means, real estate or other property values constitute proceeds from crime.
The institutes provide for the securing of financial means in bank accounts or
accounts of other entities?* (Sections 79a and 79b), the securing of registered
securities (Section 79c), the securing of real estate (Section 79d), the securing
of some other property value (Section 79e) and the securing of substitute value

20 Particularly serious crimes involve intentional crimes punishable by the Criminal Code
with a term of imprisonment with the upper limit of at least ten years (Section 14, subsection 2),

M Any offender will be punished by a term of imprisonment of two to six years or the
confiscation of property, where: a) the offender commits the offence defined in Section 1 as
a member of an organized group; b) the offender commits the offence with respect to a thing or
some other property value originating from 2 particularly serious crime; <) the offender commits
the offence with respect to a thing or some other property value in a significant amount; d) the
offender obtains, for himseif or some other person, significant benefit; or €) the offender abuses,
for the commission of the offence, his employment position or office.

2 Any offender will be punished by a term of imprisonment of three to eight years or
the confiscation of property, whese: a} the offender commits the offence defined in Section 1 as
a member of an organized group active in several countries; b) the offeader commits the offence
with respect to a thing or some other property value in a large extent; orc) the offender obtains,
for himself or some other person. laree benefis,
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(Section 79f). The use of such measures is decided by the presiding judge and,
during preliminary proceedings, by the state prosecuting attorney or a police
investigator, subject to the approval by the state prosecuting attorney. No
approval by the state prosecuting attorney is needed in urgent cases where time
is of essence. The following institutes apply to tangible property: rendition of
a thing (Section 78) and dispossession of a thing (Section 79). The procedure
for the performance of the said decisions on securing is regulated by an
independent Act No. 27%/20G3 Sb., on the Performance of Securing Property
and Things in Criminal Proceedings, as subsequently amended. That act also
regulates the means for the detection of tangible property, real estate, securities,
financial means and other property values.

CONCLUSION

The present legal legislation provides sufficient tools in counteracting
legalization of proceeds from crime, both as regards prevention and subsequent
penalties, including criminal law sanctions. Money laundering can thus be
countered efficiently as long as the existing tools are used adequately. As stated
above, it is imperative to apply the instrumentalities available on national and
international levels through international cooperation.?*

As far as the criminal law regulation is concerned, the New Criminal
Code has resulted in some — unquestioningly positive — changes to the elements
constituting the offences of legalization of proceeds from crime. Not only has
it removed the element of the aim of creating the impressian of legality — which
was problematic because it was hard to prove ~ but it has also extended the
range of the proceeds that are considered as illegal if their origin is disguised.
It is logical that the negligence subtype of the offence has been separated
into an independent element of the offence of sharing because the offence of
legalization of proceeds from crime constitutes a special offence with respect to
sharing. The criminal law regulation offers an adequate range of sanctions for
both natural and legal persons, and, while providing for penalties that make it
possible for the proceeds from crime to be affected, also gives tools helping to
make the sanctions effective.

The obligations arising from EU legislation are reflected in the Czech legal
regulation on the levels of both criminal law and outside of criminal law, It
may even be stated that the Czech Republic is among those states that have
adopted a stricter regime.?’

21 Cf. Centés, J.: Poznamky k legislativnej Gprave opatreni proti legalizacii prijmov z trestnej
¢innosti v Slovenskej republike. [in:] Nové jevy v hospodafské a finanéni kriminalité: vnitrostatni
a evropské aspekty. MU Brno. 2008, p. 213.

2% Kalvodova, V.: Anti — Money Laundering Legislation in the Czech Republic. In European
Law and National Criminal Legislation, UK Praha, 2007, s, 124. Cf. also Tomagek, M.: Novy
zakon proti legalizaci vynosi 7 trestné Cinnosti a pravo ES, Evropské 2 mezinirodni pravo, 1996,
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