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widely-shared treaty practice.” Admittedly, its clauses defining the Conit
international treaty iner alia as the Member States of the EU represen giya
of EU law. However, they are not a safety net of continued participation of ¢
the UK will not satisfy the definition of Member States linked to “Contra

TEU and the TFEU” in the preamble. This conclusion is further supported
territorial application of EU treaties.

¢ pPENDENS BETWEEN INTERNATIONAL INVESTMENT
TRIBUNALS AND NATIONAL COURTS *

Zdenék Novy

The paper addresses /fis pendens between international investment arbitration
and national courts in case of factually and legally related disputes. After giving
view of the role of /is pendens in national law, it focuses on the analysis of its position
blic international law. Afterwards, the paper specifically turns to parallel proceedings
qational investment arbitration, in particular those pending simultaneously before
ors and in national courrs. Thereafter, it is submicted thac the principle of abuse of
often invoked as a corrective tool for /is pendens, does not actually offer a reliable
or mitigation thereto. Finally, the paper suggests that a solution to the problem of
pns berween an investment tribunal and national court might not be resolved by
grional law, but national law. Although this solution does not provide a unity, it is

Among many other experts, professor Koutrakos has said ir very oper
referendum campaign that “following Brexit, the UK would have to renego
of trade agreements with third countries.” As trade relations with countries
are traditionally essential for British exports and this share of British trade
the UK has to find ways how to mitigate negative impacts of losing its starys
not conclude a transitional agreement with the EU safeguarding future pa
FTAs, there is a high probability that the UK will exit without market access
benefits to the 63 countries now accessible under EU FTAs. 4

Regarding next steps, it is best for the UK to follow one of two possit
seele membership to EU FTAs as a third party, while the effective accession o
then be conditional upon consent of the EU and the relevant partner; or
FTAs and deviates from its texts based on specific UK priorities and inte
Brexit is an unprecedented situation, parties involved can bring up a comple
creative provisional framework. But only after gaining some experience and
understanding of the content of FTAs could the British Government prepare i
of trade agreement for furure reflecting about the country’s trade preferences.

é: Piispévek se zabyvd problematikou litispendence mezi investiénimi tribundly
nimi soudy ve fakticky a prdvné souvisejicich sporech. Nejprve je poddn vyklad
pendence v ndrodnich privnich fddech. Ndsledné se prispévek zaméfuje na po-
pendence v mezindrodnim pravu vefejném. V zdpéti je analyza zizena ji# pouze
mezindrodni investi¢ni arbitrdze. Poté ptispévek klade otdzku, zda princip zdkazu
procesnich prdv, majici svj piivod v ndrodnich prévnich fddech, miZe poskytnout
irnéni nepfiznivych disledka litispendence mezi investiénimi tribundly a soudy.
se navrhuje, Ze fedenf otdzky litispendence mo#nd nelezi v roviné priva mezinirod-
rdva vnitrostdtniho. Tento ptistup nezarutuje jednotnost, nicméné je realistické.

s: Arbitration, Courts, Investment Arbitration, Lis Pendens.
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1 Introduction oy; (ii.) t0 avoid conflicting judgments; to protect parties from oppressive litigation
1

International investment arbitration has been a subject to extensive Critici
for its alleged lack of the protection of public interest. The exponential riscc o
international investment treaties has led over the years to the m“Shroom-m_‘
arbitrations, including strategic choices by claimants. lﬁg_"ﬁ?

are three requirements shared by the Civil Law system for finding /is pendens (the
led triple identity test):

- the same parties (partes),

One of the points of critique is thus an artificial multiplication of proceed; ¢he same legal grounds (causae petend),
risks connected to such developments are two: irreconcilable decisions in diff
lead to irreconcilable decisions or double compensation to an investor, .

 the same subject-matter (petitum).”

to be said now at this point that it is not possible to artificially isolate these elements
ch other. In parallel proceedings in international investment arbitration and national

This paper will address the issue of /s pendens between international investme
' where legal grounds are different, the parties would be different.

and national courts. Imagine (not an unlikely) scenario, in which an investor
national court proceedings in order to protect its investment.! As long as tht:
proceedings are protracted and accompanied by the usual ‘judicial exchan: :
among court instances, the investor decides to turn to investment a:bitratigﬁ
situation be considered as /is pendens? How should react the arbitration tribuna|
dispute? 7

' Cross-border Lis Pendens

ondens and similar procedural devices are accepted under national laws and scarcely
blems. However, given the impermeable nature of national states and their legal
the post—Westphalian world, the admission of Jis pendens in a cross-border situation,
- courts of one sovereign state take into account the court proceedings pending before
of another, can be considered as some, albeit recent, achievement.®

The paper recognizes that the so-called triple identity test is alive and well jn
investmenct arbitration. [t is then unrealistic to expect that there would be any ;
to this problem in international law, including attempts to introduce traditio
devices limiting procedural right under national laws, like abuse of process.
proposes that a ‘solution” should not be looked for in international, but in
Legislation as one of the typical functions of states allows for reaction to unwe
proceedings.

the rules on Jis pendens among Member States’ courts are contained in the so-called
s 1 bis regulation.” However, this regulation deals only with parallel proceedings among
ot courts and arbitrators.'®
ermore, as a rule, it is rather rare that international arbitrators should defer to court
ngs pending in the same matter before a state court, since arbitratots are authorised
der their jurisdiction regardless of any other proceedings (Kompetenz-Kompetenz
ole). !
does not come, therefore, as a surprise that there has been no international treaty
y regulating lis pendens between commercial arbitration and national courts."” As
ed by Hans Van Houtte:

2 The Domestic Origins of the Lis Pendens Rule

Lis (alibi) pendens is a rule recognised by Civil Law countries, whereas C
systems have traditionally used different tools to prevent/coordinate para].lel- k
The ctraditional solution to fis pendens, i.e. pending proceedings in two or
Civilian countries is the first-in-time rule, meaning that the second court seized
the proceeding.* Common laws use the wider repertoire of doctrines and procedi
to react to parallel proceedings, like forum non conveniens or anti-suit injunction,

ER, Kaj, Res Judicata and Lis Pendens in International Arbitration RDCADI 366 (1 edn, Martinus Nijhoff
hers 2014) 144. Yer, pethaps more importantly, if res judicataasa finalization of the proceedings is deemed
resent (juridical) truth (res judicara facit de nigro atbum et de rotundo quadratum) and therefore a correct

n of the case, there may be only one truth — hence no reason for oo pending proceedings. The acceptance
of owo proceedings pending in the same macter would prevent finding of the true (single) solution of the case.
onclusion surely presupposes a certain concept of civil procedure as secking for truth.
LACHALAN, Campbell, Lis Pendens in International Lidgation 283.
CLACHALAN, Campbell, Lis Pendens in International Litigation 282.

ation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December on jurisdiction
| the recognition and enforcement of judgments in civil and commercial marrers (recast).
article 1 (2) {d) in conjunction with article 29 (1) of the Regulation.

of the exceprions to the rule is the decision of the Swiss Supreme Court ATF 4P 37/2001 Le cour civil
mai 2001, Fomento de Construcciones y Contratas S.A., & Madrid (Espagne) a senrence arbitrale rendue
0 novembre 2000 par un Tribunal arbitral CCl siégeant & Genéve et composé de MM. Bruno Keppeler,

ent, Alberro Mazzoni et José Carlos Fernandez Rozas, arbitres, dans la cause qui oppose la recourante
4 Colon Container Terminal S.A., 3 Eldorado (République de Panama), représentée par Mes Benait Dayer et
Howard Kooger, avocats & Genéve. Available at: hrtpi</ Jwww.swissarbitrationdecisions.com/application-of-the-
lis-pendens-principle-to-an-arbitral-tribunal> accessed 29 May 2017,

To be sure, there is the Convention on the Recognition and Enforcement of Foreign Arbicral Awards (New

The idea behind preventing /is pendens, similarly to res judicata, is that interest
ut sint finis litium,” hence there is some wisdom in reducing disputes than in |
them. As noted by Kaj Hobér, ‘[t]he rationale underlying the principle of
threefold: (i) to prevent parallel proceedings which usually cause a waste of

It may, for instance, bring an action against the state for damages caused by wrongful use of pu
incorrect decision ete.
For the purposes of the present article, the discussion on compatibility of traditional pro
English law as the EU Member Srate is not omirred.
3 BANTEKAS, llias, An Introduction to International Arbitration (1 edn CUP 2015)138.
4 MCLACHALAN, Campbell, Lis Pendens in International Litigation RDCADI 366 (ledn, |
Publishers, 2009).
5 See CAPPELLETTIL, Mauro, The Judicial Process in Comparative Perspective (Clarendonn Press 1
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0p17)

“There does not yer exist a clear and global transnational alibi
the arbitration and jurisdiction conventions. Arbitration an
to separate worlds with their own jurisdiction and enforce
neglected the interface between arbitration and court jurisdi

cional courts and arbitrators will apply primarily internarional law. A national

rernd ) ; ;

i fﬁ apply national law and international law, to the extent that it was incorporated
i

Penders
d court pro
ment convengg,
ction,’3

national law. . fonualil
it is necessary to look for a source of the lis pendens principle in international law.
i

:

; ) : L 5 ; i Court of Justice
In sum, as international investment arbitration has point of the analysis would article 38 (1) of the International I

the features of both public and private international law,
pendens in private international law may be a promising i
tool in public international law.

a ‘hybrid foundatig
the existence of a

ndicator for ﬁnding

ting

: international conventions, whether general or particular, establishing rules expressly
ized by the contesting states;
iri::in;tionalycustom, as evidence of a generzfl lplractice a.ccepted as law;
the general principles of law recognized bly a_vz.l:zed n.aFlons; . S
subject to the provisions of Article 59, Ju.d1c1al d_ecmons an .t e teaching ofhe
most highly qualified publicists of the various nations, as subsidiary means fo
determination of rules of law."? o , )
‘usual suspect’ concerning fis pendens would be t_he 'generd prln?lple cEf law’ share
ational legal orders. Indeed. Yet, the level of abstraction in the analysis iso ‘1mportance.
- would be perhaps no legal system which would not react on the situation on mare
ng proceedings before state courts and/or arbitrators. Ne'vertheless, different slé}tlates rea;;t
situation with different legal instruments and tools, which may be f:omgz)ua_ra e to only
> probably too-stretched functional approach in such legal comparison. -
o the opinions of highly qualified publicists, Campbell l\‘/IcLachlan s_umm;nz}fd tﬂe
of his study on Jis pendens in international law as follows, [t] he quest.mnwl: et E;f the
ne of lis pendence is a general principle of law common to civilized nations has sti noci
authoritatively answered by an international tribuna‘]. P.Iow,e;lrer, the research presente
lectures strongly suggests the existence of such principle. N
Hobér also within his lecture on /s pendens and res judicata held‘ at the Aca.dem;c de
international de la Haye denied the existence of such a princ_ip]e in {ntern&tlogaﬁ law,
as the principle of /is pendens is concerned, it.s status under 1nte'rnat10na.l.lanr Ils m;)?:
ain [compared to res judicata). Based on existu.lg case lav'v, (25} 1F [the Prll!‘lz(;lp e of fis
] is not — at least not yet — a general rule or principle of international law.

4, Lis Pendens in Public international law

Given that at least national laws use /s pendens, the essential question j
principle of /is pendens also forms part of international law, International |ay,
based on national law analogies.' Thus, as traditional international law was ¢
procedural rules,' it borrowed from national procedures, including /s Pgm |
intimate that international /is pendens would be basically the same as

: that in
Nonetheless, the situation is more complex.

First of all, we may distinguish the following situations of potential /is pen,
* among international courts:

* among public international arbicrations (including investment arbitration

between international courts and public international arbitration;

between international courts and national courts;

berween public international arbicration and national courts,

York, 1958) (the NY Convention) UN Treary Series vol 330 p.3. ‘The article I (3) of this convent
thar “[t]he court of a Contracring State, when seized of an action in a muatter in respect of whi
made an agreement within the meaning of this article, shall, ar the request of one of the parties, ref
arbitration, unless it finds thar che said agreement is null and void, inoperative or incapable ofbeing
See also Art. V European Convention on International Commercial Arbirration (1961) UN
Vol. 484 p. 349. Available at:< hrtps://trea:ies.un.org/pagcs/ViewDetails.a.spx?src:TREATY" ¢
28chaprer=22&clang=_en> This former convention regulates, however, recognition and enfo
not jurisdiction, whereas the larter provides rules for jurisdiction, but is accepted by a rather |
states (31 Parties — the number valid as to 29 May 2017)
VAN HOUTTE, Hans, “Parallel proceedings before stare court and arbitration tribunals: is there
lis alibi pendens — exceprion in arbitration or jurisdiction convenrions? In Arbisral Tribunals or State |
must defer zo whom?” ASA Special Series No. 15 (2001), Pp- 53-54. Emphasis added by the author,.
DOUGLAS, Zachary, ‘The Hybrid Foundations of Investment Treaty Arbitration’ (2004) 74 BYIL
The reason for adopting civil law analogies in the form of general principles of law was the relative
international law rules at the inception of modern international law. The procedural vehicle for
arbitration, which allowed for entering of civil law concepts as general principles of law into ini L findex.phpip] =
See CEPELKA, Cestmir, STURMA, Pavel, Mezindrodni prdvo verejné (ledn, C. H. Beck 2008) 123. tute of the Internarional Court of Justice. Available at< heep:/fwww.icj-cij.org/documents/index.php?p
¢ See MALENOVSKY, Jiti, Mezindrodni prive verejné Obecnd Cdst a pomér k jinym pravnim systémim |

3 p2=2&> accessed 29 May 2017. ;i ceal bi @ i
Doplnék-Ales Cenek 2014) 27, - it functionality as a key methodological tool in legal comparision see the classical piece KOTZ, Hein,
17 )

BOISSON DE CHAZOURNES, L., ‘Plurality in the Fabric of International Courts and Tribunals GERT, Konrad, Einfihrung in die Rechisuergleichung : auf dem Gebiete des Privatrechts (3edn J. C. B Mohr
of a Managerial Approach’ (2017] 28 £/iL 46. 96) 33.

A similar arrempt at systemarization of parallel proceedings may be found e.g. in CREMADES, CLACHALAN, Campbell, Lis Pendens in International Litigadon RDCADI 366 (ledn, Martinus Nihoff
MADALENA, Ignacio, ‘Paralle] Proceedings in International Arbitration’ (2008} 24 Arbitration iblishers, 2009} 506.

515-526. (OBER, Kaj, ‘Res Judicata and Lis Pendens in International Arbicration’ 331.

] oo L N}
udge Tréves in his separate opinion in the Mox Plant Case declared tha

seems also useful to underline that while article 282 [UN.CLC)Sl can be set?n. as
chanism for avoiding that situations of litispendence arise, it is not a rule pro}';ud};ng_
consequences of litispendence. It leaves completelyl open the question a; to vl: et ;r,
e a dispute concerning the interpretation of provisions of a treaty ot elrjt _an; e
ention but equivalent or similar to provisions of the Convention has b.een su mlltte to
t or tribunal competent under the provisions of su(.:h a treaty, the c_hspute sett em.ent
dies competent under the Convention would consider it fit to hear a dispute concerning
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equivalent or similar provisions of the Convention. The existence
law rule or of a general principle concerning the consequences
considerations of economy of legal activity and of comity be
might be discussed in such a situation.’®

result, the international tribunal may approach national court proceedings as a mere
« as comparable judicial proceedings. As put by the arbitration tribunal resolving
W 1T dispute between Germany and Romanla, ‘[a]s regards foreign states, the
¢ of national courts are less judgments than simple manifestations of state activity
lely within the internal law that authority of res judicata by a national court finds

and congeng.
of litispe
tWeen courgs
As pointed out by Yuval Shany: s 50 .
‘[t looks as if existing case-law on the question of lis alibi pendens is also pion.

non-definitive to establish the existence of such general rules or principle in
law, in the relations between international courts and tribunals, Nonetheless, .

a plausible case that lis alibi pendens may qualify as a general principle of law, e
most legal systems, ar least with respect to intra-systematic jurisdictional cop :

Jis pma’em is possible between international courts or tribunals on the one hand, or
4 “ . 1 -, &
 national courts on the other hand, but not an international arbitration tribunal and
court. In short, ‘comparable adjudicators’ are lacking here.!

sever, one may ask whether the above arguments based on a strictly dualist approach
patible with the contemporary reality of the ever-increasing penetration of international
o national laws and decision-making. Should not it matter that national courts play

¢than ever the dual role (dédoublement fonctionnel) of protectors of both international
i 532

Hence, the rule of /is pendens is applicable to intra, not inter, Systc-.
jurisdiction. In other words, it is possible to think of fis pendens cither among
or international courts, the underlying premise being a strict dualism between
and national law.” The rationale behind /is pendens is a consistency and co
one legal system. 'This is not the case of international adjudication on the one
international law an applying it, and national decision-making systems on the

As long as international law has claimed its superiority over national |
international tribunals, an international investment tribunal need not take ing
pending proceedings before a national court.” The specific implication of such

that national court decision may not have any impact on the jurisdiction of an i
tribunal.?®

ational values
A the other hand, a national court may and, depending on the domestic law, must take
. sideration pending proceedings before an international court or tribunal. Hence, the
of lis pendens might be resolved in the sphere of national law (see below).

3 Hobér stated that ‘in addition to the triple identity test, under international law the
lings must be, or must bave been, conducted before courts and tribunals in the international
B

om this short exposé, it is clear that there has been disagreement on the very issue
lis pendens as a principle originating in national law successfully found its way into
ational law. The reason behind such a cenclusion is not that it would be unimaginable
i lis pendens is part of international law, but due to the fact that lis pendens is inherently
d to one legal system (national vs. international law).

Moreover, as noted by the Permanent Court of International Justice (PCIJ) . §
Silesia Case: .

“There is no occasion for the Court to devote time to this discussion in the p
because it is clear thar the essential elements which constitute litispendance are n
There is no question of two identical actions: the action still pending before the
Polish Mixed Arbicral Tribunal at Paris seeks the restitution to a private Com
factory of which the latter claims to have been wrongfully deprived; on the other
Permanent Court of International Justice is asked to give an interpretation of cert
of the Geneva Convention. The Parties are not the same, and, finally, the
Tribunals and the Permanent Court of International Justice are not cousts of

character, and, 4 fortiori, the same might be said with regard to the Court and
Civil Tribunal of Kattowitz.

Lis Pendens in Internatinal Investment Arbitration

t the outset, two sicuations have to be distinguished:
Lis pendlens between two investment tribunals;
*  Lis pendens between an investment tribunal and national court/commercial arbitration.

Tt should be borne in mind that arbitration is based on the idea of exclusive jurisdiction
wing from the arbitration agreement between the parties.? It is thus unnecessary for any
bitration tribunal to pay regard to a court procedure, even in a similar matter.

23

International Tribunal for the Law of the Sea (ITLOS), Mox Plant Case (Ireland v United Kingdom),
Measures, Separate Opinion of Judge Tréves, para 5. Available at: herps://fwww.idlos.org/fileadminfil
cases/case_no_10/sep.op. Treves.E.orig.pdf. >
SHANY, Yuval, The Competing Jurisdictions of International Coures and Tribunals (OUP, 2003) 244, i
MCLACHLAN, Lis Pertdens in International Litigation 500. :
See only arricle 27 of the Vienna Convenrion on the Law of Trearies.

CUNIBERTL, Gilles, Parallel Litigation and Foreign Investment Dispute Sertlement’ 393.

# 1CSID Case No. ARB/03/4-Annulment Proceedings Industria Nacional de Alimentos, $. A, and
S.A. v. The Republic of Peru, 5 September 2007, para 87.

Case concerning Certain German Interests in Polish Upper Silesia. Series A-No.6, at 20. Emphasis
author.

Aire de Chemins de fer Buzau-Nehoiasi (Allemagne contre Roumanie), 7 juillet 1939 RIAA Vol 3 1836.
Available ar: <legal.un.org/riaacases/vol_III/1827-1 842.pdf> accessed 29 May 2017.
NIBERT], Gilles, ‘Parallel Lirigation and Foreign Investment Dispure Sertlement’ (2006) 21 [CS/D Review

TZANAKOPOQULOS, Antonios, ‘Domestic Courts in Internarional Law: The international Judicial
ction of Nartional Courts’ (2011) 34 Loy LA Int't & Comp L Rev 133-168. The present author is nor,
ever, overoptimistic about the ‘dédoublement’ thesis, seeing e.g. Jurisdictional Immunities of the State
\Germany v Italy: Greece intervening), Judgment, I. C. J. Reports, 2012.

HOBER, Kaj, ‘Res Judicata and Lis Pendens in International Arbitration’ 311.

BOISSON DE CHAZOURNES, L., ‘Plurality in the Fabric of International Courts and Tribunals The Threads
0fa Managerial Approach’ (2017) 28 EJIL 47.
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Parallel proceedings in international investment arbitration involve three [nvestment Arbitration Cases

is the litigation as CME/Ronald Lauder where the same set of facts generated e
with two legally different, albeit economically connected, parties and contradic

Second is the situation in which a contract claim is pursued in an internationa]
tribunal although it should be heard by national court instead.? The last?
shopping, i.e. an arrempr to establish jurisdiction of an investment arbitrq]
basis of the investment treaty by evasive or unfair means.*

- GPP v. Egypt (the Pyramids case), the tribunal found no reason why it should be
, by 2 lis pendens rule: |
‘ .n the jurisdiction of two unrelated and independent tribunals extend to the same

there is no rule of international law which prevents either tribunal from exercising
i

240
tion.

‘nvestment tribunal in GAMI v Mexico stated that [i]nternational arbitration is not
d jurisdictionally by the fact that the same question is in the courts of one of the
_ Such an international tribunal has power to act without reference thereto, and if
ment has been pronounced by such court, to disregard the same... "l

In the following, only the situation of two pending proceedings will be g
of them had been initiated by a local company before a state court of the hos
second commenced later in international investment tribunal by the company’s

by virtue of a bilateral investment treaty. Does this situation present /is pendens . e ; e
ribunal continued that ‘[u]ltimately each jurisdiction is responsible for the application
law under which it exercises its mandate. It was for the Mexican courts to determine
¢ the expropriation was legitimate under Mexican law. It is for the present Tribunal to
whether there have been breaches of international law by any agency of the Mexican
ent...

o the tribunal in SGS v. Pakistan observed that ‘[I]f the claims are not idem, bis does

- As the causes of action are not identical, the doctrine of lis pendens cannot operate
243

The starting point for considering, inter alia, the situation of fis pendens is
investment treaty. The treaty may require that domestic remedies are exhausted bef
investment arbitration or set forth a fork-in-the-road provision. The lecter p
that an investor has to choose berween going to arbitration or courts. Onee §
such choice, it cannot select another dispute resolution option.*”

It should be emphasised that the state undertook by the bilateral inves
obligation de moyen, meaning that it will resolve a dispute with an investor g
international investment arbitration as a dispute resolution means. It is subn
requesting the investment tribunal to stay arbitration proceedings because there i
court proceedings, albeit in a relared marter, would contradict this intern:
obligation assumed by the stace.

Jude us from exercising jurisdiction over the BIT claims.

1n Benvenuti & Bonfant v. Congo, the arbitration cribunal had to decide whether it
isdiction to hear the case when there were proceedings before a national court in
ile. The tribunal decided that ‘[t]he Government’s plea of fis pendens could only

Regarding the requirement of exhaustion of local remedies, unless expressly d if there were identity of the parties, the object and the cause of action in the two sets

by the treaty, it is usually dispensed with in international investment arbitratio:
exhaustion of local remedies is the rule developed within general international
invocation of responsibility of states by injured states for internationally wron
As long as international investment law is deemed to be Jex specialis, the rule
of local remedies does not apply.®® Another limitation of the rule is that only the
of effective remedies is necessary. *

toceedings. This was not the case here.*

stated by the tribunal in SGS v. Pakistan ‘[I]f the claims are not idem, bis does not
. As the causes of action are not identical, the doctrine of lis pendens cannot operate to
de us from exercising jurisdiction over the BIT claims.’®

addition, the ILA Final Report on /is pendens and res judicata refers to the Svea Court of
decision in CME v. Czech Republic, which has confirmed that one of the fundamental
ions for lis pendens is identity of parties, and that a controlling shareholder and the

y are not identical for this purpose.™

Yet, unless there is one of these rules, there does not seem to be an obstacle for inve:
arbitration tribunals to hear cases, regardless of whether there are also pending
with similar/identical factual and legal background. This, however, should be v

analysis of the investment arbitration cases.

Cited in SHANY, Yuval, The Competing Jurisdictions of Iniernational Courts and Tribunals. 243.

Investments Inc. v. The Government of the United Mexican States, NAFTA/UNICTRAL, Final Award
if15 November 2004 para 39.

para 41.

ét¢ Générale de Surveillance S.A. (Claimant) versus Islamic Republic of Pakistan (Respendenr) ICSID
E No. ARB/01/13 SGS (Decision of The Tribunal on Objections To Jurisdiction), para 182.

arv Rayfus (ed.) ICSID Reports Vol. I. (Grotius Publications Ltd, 1993), 332.

été Générale de Surveillance S.A. (Claimant) versus Islamic Republic of Pakistan (Respondent) ICSID
E No. ARB/01/13 SGS (Decision of The Tribunal on Objections To Jurisdiction), para 182.

ernational Law Association (ILA) Final Report on Lis Pendens and Arbitration Toronto Conference (2006)
19, Available at: < hrep://www.ila-hq.org/index. php/committecs?committeeID=14 > accessed 29 May 2017

This situation may arise due to an umbrella clause which may allow a contract claim to have
international one.
Jorun Baumgartner aptly distinguishes between ‘treaty shopping”and ‘forum shopping’. Forums
in a nutshell, choice of the most favourable forum to claimant. See BAUMGARTNER, Jorun, 1
in International Investment Law (OUP 2016) 15/-19.
¥ BLACKABY, Nigel, PARTESIDES, Constantine, REDFERN, Alan, HUNTER, Marcin, Redfers

on International Arbitration Student Version. (6" edn OUP 2015) 463. .
*  See Ardcle 17 Draft Articles on Diplomatic Protection. Available ac:heep://legal. un.orgfile!

english/draft_articles/9_8_2006.pdf accessed 29 May 2017.
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ZDENEK NOVY LIS PENDENS BETWEEN INTERNATIONAL INVESTMENT TRIBUNALS ...

E’zﬂiﬂ

In Pantechniki v. Albania, the sole arbitrator Paulsson refuseq the |
the ol

: ; - ;
because ‘the Claimant’s grievance thus arises out of the same purported engid.
the Albanian courrs.* .

5 similar vein, in the Free Zones of Savoy and the District of Gex, the PCI]J stated that
© sion must be made as regards the case of abuses of a right... But an abuse cannot be
od by the Court.” Thus, there is presumption of good faith (lack of abuse of process).

In sum, the tribunals tend to consi islandani i@ |
sider the triple identity test as decisive, us apply these facts to international investment arbitration.™
of all, it seems that the situation where the treaty expressly prohibits abuse of rights
be distinguished from those which do not do so, like most bilateral investment
55 Moreover, investment arbitral tribunals from time to time apply equitable
les, including abuse of rights.”

ondly, there is a rebuttable presumption of not abusing the right to arbitration by an

7. Abuse of Process as a Panacea?

Easy solutions are tempting ones. Some of them are those based
. i :
like abuse of process.™ It is, however, rather difficult, though not imp
constitutes an abuse of process.

on general
ossible,

Before embarking on the journey in search for the role of abuse of rocess |
investment arbitration, three factors should be taken into account, Filj-stl 5:‘;:11 !
go to investment arbitration given to an investor by the investment treay, Ai .
indeed use/exercise this right. As bilateral investment treaties do not usuat)l[l- )
exercise of such right, such limitation can be looked for outside the treaty, i cY b
of international law, namely custcomary law and general principles of lav;‘ b

In thar respect, it should be perhaps mentioned that probably® the on]
convention expressly reacting to abuse of process is the UNCLOS, as fOHUWS'Y

‘Article 294 Preliminary proceedings ‘

1. A court or tribunal provided for in article 287 to which an application
respect of a dispute referred to in article 297 shall determine at the request of ; -
determine proprio motu, whether the claim constitutes an abuse of legal érocess or

. before the court uses the remedy not to continue to hear the case as to its merits, it
1d have to be proven that there actually is an abuse of process.”
¢ present author agrees with the dictum in the China v. Philippines arbitration, in that
. not be sufficient to say that the investor had started proceedings in national courts,
bas not been finished yet, before it sought the protection of its investment in investment
tion. It would have to be demonstrated by the state as respondent in the investment
<on that the investor has maintained the two parallel proceedings for malicious reasons.
i nterpretation would mean denial of justice to the investor — company or to shareholders
investment arbitration proceedings. The decline of jurisdiction either by an investment
or national court should not be taken lightly as it may result in denial of justice.”
facie, well founded. If the court or tribunal determi o . _ a practical note, it wot?ld be o‘ftentilmes very expeflsiv? and time—consum.ing F(.)I'
legil e ot gmiwiede unbmdbl, & shallrtr:iljes that the Clalm.con'mtut&k- estor not only to go to international investment a_r.b1trat10n but a.lso to continue in
g e no further action in the c al court proceedings. Thus, the commencement of investment arbitration would not
Interestingly, the very same convention prohibits abuse of rights, ‘States - s be some kind of caprice by investor, but rather a last resort to protect its investment.
fulfil in good faith the obligations assumed under this Convention and shgl‘I-‘. :

rights, jurisdiction and freedoms recognized in this Convention in a manner
not constitute an abuse of righr.’

The issue of starting (public) international arbitration under the \i
of the matters dealt with by the Arbicral Tribunal in an arbitration becween Chir
Philippines. The tribunal ‘note (d) that the mere act of unilaterally initiating an
under Part XV in itself cannot constitute an abuse of rights.’" It added that, (
the serious consequences of a finding of abuse of process or prima facie unfounﬂ l

Tiibunal considers that the procedure is appropriate in only the most blatant cases
or harassment.’

nanent Court of International Justice, Free Zones of Upper Savoy and the District of Gex, Judgment of
June 1932,
present author's assumption is that the considerations regarding general principles may be extrapolated
the law of the sea to international investment arbitration. This assumption is neither self-evident nor
ncontroversial. The argument behind che assumption is that general principles, if they are acrually ‘general’, are
ed by all or most ‘regimes’ of international law. However, the present author is aware that such a view is not
pted by all authors, e. g. SCHWARZENBERGER, Georg, fniernational Law and Order (Stevens & sons
971) 118.
cover, in contrast to the majority of investment treaties, the article 295 UNCLOS requires exhaustion of
remedies. It might thus be reasonably assumed that the Contracting Parties to the UNCLOS did not have
nmind a situation of two parallel dispures between national coures and dispute settlement body under the
CLOS as abuse of rights.
ICSID Case No. ARB/07/21 between Pantechniki Contracrors & Engineers SA (Greece) (Cl: ..A;:-ﬂcza;;; ?ﬁf{ggf{)ghoemx Action, Lid. (Claimand v The Coech Republic (Respondend). Award
?eeep ;itl;;;ﬁ:?nniigeg;f;j:; ibﬁ‘sza;f"l’?gc]my 2?09, P:dr.a GZiA; e w9 . " KOLB, Robert, ‘General Principles of Procedural law’ in ZIMMERMANN, Andreas, TOMUSCHAT, Christian
There are of course more or less explicit refer ;?b 4 llifemAtlf)n c l;)ma[mn .(201?) 32 ICSID Retsuy nd OELLERS-FRAHM, Karin (eds) The Statute of the International Court of Justice A Commentary (our
. article 17 European Conventi p o e c;'\s.ro .1c notion of abuse of rights in other trearies as ¥ 6) 831.
;fri:lletl;()o Unitedlljﬂ'ations Cnn::r?ti(:; uH;mL 'gh? (EC‘HR)' o ench law, which may be considered as arbitration-friendly jurisdiction, guarantee a right to arbitration
WSk s N 1 15 (.Jn[ e Law o the .Sf:la (UNCLOS) UN Treaty Series vol droit & larbitrage) based on arbitration agreement as contract. GUINCHARD, S., CHAINAIS, C.
: efore an arbirral tribunal constituted under Annex VII to the LICOSTOPULOS, C.S., DELICOSTOPOULOS, J.S., DOUCHZ-OUDOT, M., FERRAND, E,
Eonv;nnon (.)l';i.lh.e Law of the cha between the Republic of Philippines and the Peoples Rep LAGARDE, X., MAGI,\HER,,V., RUIZ FABRI, L., SH\,IOPélL L., SOREL,J.-M., :Draijtprocmual. D:mir
52 IhT;,rpii {ngls ietion and Admissibility; 29 Qcrobier 2015, para 126, rentax du procés (8 edn Dalloz 2015) 1377. Normally, investment arbitration is based on an arbitration
ision in the investment treaty. This, however, does not exclude the ‘logic” behind right to arbitration.
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; Y TIONAL INVESTMENT TRIBUNALS ...
it LIS PENDENS BETWEEN INTERNA

g(2017)

7.1 Abuse of Process v. Denial of Justice

Abuse of process is to be used, as any other legal device limiting the e
rights, with caution. In particular, erroneous finding of abuse of ”
Justice to investors. As the PCIJ in the Chérzow factory case fo
it has to define its jurisdiction in relation to that of another tribunal, cannot
competency to give way unless confronted with a clause which it considers suffici
to prevent the possibility of a negative conflict of jurisdiction involving the danger )
of justice,” =

Butalso the ILA Final Report on Zis Pendens and Arbitration
of access to justice vis-4-vis other considerartions, including an abuse of pro
one hand, the tribunal should seek to avoid inconsistent decision, but on thgl
a rribunal is mandated to decide the dispuce referred to it without unnecessary .
a claimant has a right to have its claim determined (see c.g. Article 6 ECHR)?

| |

On the other hand, the problem of national parallel proceedings may be regoly
very BIT. Some may contain a fork-in-the-road clause. cherthe[ess_, for vari;'—;
these two instruments have not been effective in preventing multiplication of p
In general public international, the best prevention of possible Jis pendens woul
application of the exhaustion of local remedies rule. Yet, this rule is, unless expressly
for in a bilateral investment treaty, excluded in this specific regime of international

Nonetheless, when there is no such express provision in the BIT, its readj
text would deprive che investor of the possibility to protect its investment, In
tacrors should be taken into account. Firstly, there may be considerable delays in
court proceedings, with no reasonable prospect of a final decision. Secondly, if nari
proceedings were initiated by a company and investment arbitration by its sh
vice versa, then these two remain different subjects of law. It may be difficult

one subject should bear detrimental consequences of the action by another one,
would be clear and unwelcome; denial of justice.

__ount that international law is historically a much less developed system of law than
- 1aw5, in particular as regards procedural rules.® | - o

is certainly no secret master plan how to rebuild intern.atlonal investment arbitration,
D . nal law in general, so that it satisfies all interests involved. However, would not
::?;Osolution for states to reconceptualise lis pendens undfl:r national law'? I.t shoull)d
.mbered what was said above, fis pendens has its roots in national law, and it is r'nay (;_C
. here the search for an improvement may start. It is _the state as ti-zz central subject o
. nal law that has a wide discretion in changing its internal laws.

Process may Jead

und that ‘[¢]he

If for instance, states wish to exclude parallel proceedings 'of shareholders in internatio}lllal
3 ent arbitration and their local company before nano—nal courts, wh?' d.o not ¢ eg}i
« rules on lis pendens by relaxing the requirement of identity of parties in na;llon ;
there is an inseparable factual and economic link between the parties in national an

underscores the

tional proceedings? - . .
Thus, once the court decides the case before thf: national court in favourho t lf S :. f,
‘=, « arbitral tribunal will later render the award in fav‘oulr of th-e thzstor, L e; t. e sfa e
-« resist the recognition and enforcement of the awardlm 1tS- territory® on_t e‘ a{slxs o ;;’S
(provided that the above change as regards the identity (_)f the parties 1sba opted).
ver, if the state wins the dispute in national courts, the ﬁ_nal judgment may bea strﬁ}.nﬁ
« decisive - piece of evidence in pending international investment arbitration, whic
vin turn lead to the end of the arbitration. | s
“f another scenario, where an arbitration award fﬁVOlllrablﬂ to t}-le state is r.endere 3
ter may rely on the res judicata effect of the arbit-ratlon av&.!ard in the p]:nlc{img g{)ug
dings. In this respect, one should not forget that in states hllie t‘hf: Czech Republic,
award has the same legal effects as judgement,* namely res judicata.

It should be also recalled, as regards the ICSID arbitration awards, that arti_cle 54 (1) O;
.JCSID Convention stipulates that ‘le]lach Contracting State shall recogmze aF aV&:'aI‘
wed pursuant to this Convention as binding and enforc.c the pecuniary ob 1igati]c;ni
osed by that award wichin its territories as if it were a ﬁnal judgment of a Cmg;lt:) in ad
% Thus, reading the text of this provision in good faich it seems that the 1C : ﬁawialr
be treated as a final judgment in the state, including the possibility to attack its finality
the extent allowed under national law.”® No more, no less.

8. In Lieu of Conclusion: A Possible Solution in National Law (2)

There is ample literature offering various theories how to cure parallel proceed
authors appear to believe in improvement through a change of international law.

elements of the triple-identiry test should be re-interpreted,” or investment arbitrato

) above.
defer to courts or other arbitrators etc.

i i ~making may have important consequences for investment protection .has be{en recently
! »' h:;lc[;in\irlit?:egard thCOI'lSZnt to arbiLFr’ation. See MULLEN, Stephanie, WHITTSIT, Ellsalbet, ICSID and
Legislative Consent to Arbitrare: Questions of Applicable Law ° (2017) .32 ICSID Rfemw 92-115. ——
n other states, the stare will invoke state immunity, which is not possible before its own courts as this is no
'I‘dccision—making of a organ of a foreign state (hence par in parem ‘logic’ does not apply here).
The jurisdiction of the present author.
;eﬁlgl)sn:;jéfw% goll., Law on Arbitration and Enforcement of Arbitration Award. . —
‘Convention: on the Dispute Sertlement of Investment Disputes berween States and Nationals of o derz : t?\;es.
Awailable at: heepi</ficsidfiles.worldbank.orglicsid/| icsid.r’staticﬁlcs/basicdoc‘/parra{ha].a(}4.hr.rn.> Acc?sse : Eﬁy
3017, Emphasis added by the author. The textual interpretation, which is the starting conm_derauon fun er blc
eral rule of interpretation under article 31 VCLT, suggests that the IC?ID awards do not enjoy ll(norcd ;f(o;ii Ne
fegime than final judgments in a partdcular state. See also BALDWIN, Edward, I.(ANTOR, Mar 32114 :
Michael, ‘Limits to Enforcement of ICSID Awards’ (2006) 23 journal of Inr.emzztmm! Arbitration 1-24.
- The limic of this might be an idiosyncratic rule which has no counterpart in other legal orders.

There are some difficulties with these ideas. First of all, at a more abstract level, the
that it is possible to change the order of things simply by changing laws may p: o
unfounded. Secondly, these opinions expect of international law perhaps too much,

39

Facrory at Chorzow, Claim for Indemniry, Jurisdicrion, Judgmenr of 16 July 1927, PCIJ Series No. 9 (192
MCLACHLAN, Campbell, ‘Are Narional Courts and Internacional Arbitral Tribunals in Tivo Worlds o
(2016) 7 J.fnt. Disp. Settlement 578.
See e.g. DOUGLAS, Zachary, The International Law of Frvestment Claims (CUP 2009), 178, 179,
"This holds true unless a docurine of piercing of the corporate veil is recognised in internacional in
See recently SCHWARABOWITZ, Michal, ‘Identity of Claims in investment Arbitration: A Plea for
thelegal System’ (2017) /7DS 280-302; see also REINISCH, August, “The Issue Raised by Parallel P

and Possible Solutions’ in WAIBEL, Michael, KAUSHAL, Asha, CHUNG, Kyo-Hwa, BALCHIN
The Backlash against bnvestent Arbitration Perception and Reality. (Kluwer Law International 2010), 1

an
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ZDENEK NOVY

17) WAR: FOREIGN INVESTMENTS IN DANGER ...

There are of course counterarguments. International arbitral award
) ! : rds g
automatically treated as judgment of national courts.”" Hence, as a pro-arbitra :
. . . . . . i 1 ..
which has been created in the international society, they shoul .

dbe maintained ap

At any rare, states must comply with their international obligations
a treaty provides for binding mechanism of resolution of dis s in
arbitration, then it is the part of the pacta sunt servanda principle th :
arising thereof are respected.”™ This is even clearer where the in‘./estmen;1 o
down such obligation, like the abovementioned article 54 (1) ICSID ¢ tIta. ;
provisions in bilateral investment treaties.” R

WAR: FOREIGN INVESTMENTS IN DANGER

INTERNATIONAL HUMANITARIAN LAW OR FULL
yTECTION AND SECURITY CLAUSE ALWAYS SAVE IT?

pute in case of j Petr Stejskal !

_ct: The aim of this article is to think of particular scenarios which can put foreign
ment in jeopardy during an armed conflict and give some real examples. It provides
. model scenarios with a prospective legal framework provided by the law of armed
- and law of international investments with special focus on so-called full protection
urity clauses and war clauses. The scope of application of norms of international

Thus, they may not refuse the recognition and enforcement of arbitration
other than those foreseen under international,’ i1 eventu national law, o

icarian law is quite wide and a foreign investor enjoys the protection stemming from
standards of conduct towards civilian property (namely those relating to the principle
istinction and protection of civilian objects). Nevertheless, parties to the conflict are
\od 10 act in a damaging way towards civilian objects under certain conditions when
: -"ﬁga legitimate military aim. International law of foreign investments provides a foreign
ot with more generous standards of treatment and stronger enforceability of his rights
) the mechanism of dispute setclement. However, the standards of treatment and
s locus stand; are dependent on the existence and content of an investment treaty
wrticular situation. Even if there is an investment treaty applicable, the protection
ided by these treaties seem to be limited in times of armed conflict as they do not
atially cover the conduct of all the parties to the conflict and even in the situation
the state leading a military operation is bound by a particular investment treaty, its
rds of protection may be evaded if a qualified exception is triggered. The article also
jes some practical issues and interactions berween the law of armed conflict and the
foreign investments.

umé: Cilem tohoto &lanku je zamysleni se nad konkrétnimi situacemi, ve krerych maze
rosena zahraniéni investice b&hem ozbrojeného konfliktu s odkazem na redlné pii-
Clinek k témto modelovym situacim nabizi mozny aplikovatelny prévni rimec vy-

7

72

73

75

5

ici z prava ozbrojenych konflikt(i a préva zahrani¢nich investic se zaméfenim na tzv.
| protection and security’ a vdle¢né dolozky. Nomy prdva ozbrojenych konfliktd jsou
mérné Siroce aplikovatelné a nabizi investorovi ochranu zejména skrze zdsadu rozlisovani
del tykajicich se achrany civilnich objekt. Nicméné i pfes to mohou val¢ici strany
titych podminek investici poskodit v rdmci napliiovini vojenského cile. Mezindrodni
zahraniénich investic nabizi $cédiejii standardy ochrany a jejich lepsi vymahatelnost,
¢ pouze v zévislosti na existenci a obsahu smlouvy o ochrané investic v konkrétnim
¢. 1 kdyz bude néjaké takové smlouva na konkréuni ptipad dopadat, aplikace standar-
sachdzeni mize byt v ozbrojeném konfliktu omezend af uZ z toho divodu, ze reguluji

International Law Association (ILA) Final Report on Lis Pendens and Arbitration.
See GAILLARD, Emmanuel, “The Urgency of Not Revising the New York Convention’ in Alb
Berg (ed) 50 years of the New York Convention: 1CCA Internarional Arbitration Confercncc.
Sert';]es Vol ltf’ (Klu\/ver Law International 2009) 692. Available at: <hrtp://www.shearman.com/e
publications/2009/06/the-urgency-of-not-revising-the-new- : 2017

i gency-of-not-revising-the-new-york-convenc> accessed 29 May 2017,
‘"The presenc author inclines to say thar internarional invesrment arbitration awards ought to be ge
equal footing with judgments of internarional courts as regards their effects in national legal order. The
behind such conclusion is that the source of the binding force of both awards and judgments is
consent of the srare. Their main legal effect is the same, meaning thar both are binding bemm:zhé
regard to the bind.in%’ nature of international judgments from che perspective of the Czech con i
see MOLEK, Pavel ‘Cl. 1 Zékladn( principy’ in BAHYLOVA, L., FILIE J., MOLEK, B, PODHRA
SUCHANEK, R., SIMICEK, V., VYHNANEK, L., Ustavz Ceské republity. bomentd? Linde, Praha
See e. g. article 10 (2) Czechoslovak-German treaty on support and murnal protection of investmen
mezi Ceskou a Slovenskou Federativni Republikou a Spolkovou republikou Némecko o podpofe @
ochrané investic), Available in both original versions at:< hrl:p:,"/www.mfcr.m:/csJ'legislativ:,u'dt,ﬂ?lﬁﬂ.f}-}r !

a-achrane-investic/prehled-platnych-dohod-o-podpore-a-ochra#word_ns accessed 29 May 2017,
See art. V of the NY Convenrion.

present article is an interim outcome of a project named Selected Aspects of the Prozection of Foreign Invesiments
ng the Armed Conflict, project number IGA_PF_2017_005, financially supported by the Internal Grant
ncy of University Palacky in Olomouc (Interni grantovd agentura UP Olomouc).

article was written with the kind help of the supervisor in my docroral studying program, JUDr. Pavel
i, Ph.D., D.E.A., who provided me with valuable suggestions and opinions. 1 would like to thank him very
much for chat.
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