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16. Politics of judicial governance 
David Kosaf and Katarina Sipulovd' 

The p o w e r o f courts has increased w o r l d w i d e at an unprecedented pace. A t the same time 
j u d i c i a l governance has changed as w e l l . M o s t important ly , several regions have witnessed 
a steady rise i n j u d i c i a l self-governance. W h i l e in 1985 on ly around 10 per cent o f ju r i sd ic 
tions in the w o r l d had j u d i c i a l counc i l s or j u d i c i a l appointment c o m m i s s i o n s , in 2015 these 
bodies part icipated in the select ion o f judges in a lmost 60 per cent o f countries (Garoupa and 
G i n s b u r g 2 0 l 5 ) . 

T h i s phenomenon is t ru ly g loba l . M a n y c o m m o n law countries in t roduced j u d i c i a l appoint
ment commiss ions , w h i c h eventual ly became a dominant mode l in the C o m m o n w e a l t h 
(B11CL 2015) , spanning f rom A u s t r a l i a (Bunjevac 2020) to Sou th A f r i c a (Ox toby 2021; 
Brett 2022) and E n g l a n d and W a l e s (Gee, H a n z e l l & M a l l e s o n 2015) . E v e n w i t h i n the Uni ted 
States several states imp lemen ted the so-ca l led 'mer i t p l a n ' (or ' M i s s o u r i p l an ' ) , wh ich 
resulted in the rise o f meri t c o m m i s s i o n s i n v o l v e d in the select ion o f state judges (Volcansek 
2009; Goe lzhause r 2018) . Severa l A f r i c a n and A s i a n countries entrenched a j u d i c i a l service 
c o m m i s s i o n (e.g. K e n y a , South A f r i c a and M a l a y s i a ) or a j u d i c i a l c o u n c i l (e.g. T u n i s i a and 
Bangladesh) in their const i tut ions ( O x t o b y 2 0 2 1 ; B a r i 2022) . J u d i c i a l counc i l s spread also in 
L a t i n A m e r i c a , where they started to compete wi th the supreme courts over influence within 
the j u d i c i a r y ( H a m m e r g r e n 2 0 0 2 ; B i l l C h a v e z 2005; P o z a s - L o y o & R i o s - F i g u e r o a 2018). 
Europe has gone even further. M a n y countries, such as France , I taly, Por tuga l , Spa in , the 
Nether lands, and most recently Ireland have introduced j u d i c i a l counc i l s vo lun ta r i ly ( K o s a ř 
2018; C a s t i l l o - O r t i z 2019) . V i r t u a l l y a l l pos t -communis t states in Cen t ra l and Eastern Europe 
d id so under pressure f rom the European U n i o n dur ing the accession process ( B o b e k and 
K o s a ř 2014; K o s a ř 2016; Parau 2018) . 

The key element o f all these reforms was the transfer o f powers concern ing j u d i c i a l gov
ernance from po l i t i ca l branches to judges and b r ing ing in the expert element. The new j u d i c i a l 
self-governance bodies decide p r i m a r i l y on issues concern ing the careers o f i nd iv idua l judges. 
Jud ic ia l counci l s usua l ly have broader powers , spanning from decis ions concern ing the selec
t ion, p romot ion , and d i s c i p l i n i n g o f judges to various housekeeping functions (Garoupa & 
G i n s b u r g 2015 ; K o s a ř 2016) . Jud ic ia l appointment commiss ions have a nar rower mandate as 
they decide mere ly on the select ion o f judges . 

H o w e v e r , se lec t ion, p romot ion , and d i s c i p l i n i n g o f judges and other dec is ions concerning 
the careers o f i nd iv idua l judges are jus t a snapshot o f j u d i c i a l governance, w h i c h has under
gone important developments i n other areas, too. Jud ic i a l t r a in ing has profess ional ised, and 
new specia l i sed j u d i c i a l academies have been int roduced i n many countries. Dig i ta l i sa t ion , 
hastened by the C O V I D - 1 9 pandemic , brought wi th it new tools and software. E v e n adminis 
trative decis ions on the courts ' func t ioning , such as the overa l l number o f judges assigned to 

1 The research leading to this project has received funding from the European Research Council 
( E R C ) under the European Union's Horizon 2020 research and innovation program ( INFINITY grant 
no. 101002660). 

a court, the number and compos i t i on o f panels at each court, the overa l l number o f assigned 
administrat ive personnel and l aw c le rks , case a l loca t ion , and j u d i c i a l per formance eva lua
tion, were overhauled . M o r e o v e r , there is an increas ing inst i tut ional variety in exe rc i s ing 
administrat ive governance w i t h i n the j u d i c i a r y , as these tasks can be imp lemen ted not on ly 
by tradi t ional bodies such as j u d i c i a l counc i l s , the Supreme Cour t , court presidents, and the 
' U S - s t y l e ' j u d i c i a l conference complemented b y the D i r ec to r o f the A d m i n i s t r a t i v e Of f i ce o f 
the U . S . Cour t s , but also by the n o v e l agencies such as the Cour t Service ( Q e y h 2021) and the 
' Israel i-s tyle ' Di rec to r o f Cour t s (Lur i e et a l . 2019 ; Bunjevac 2020) . 

T h i s development reflects the g r o w i n g demands p laced on a m o d e m cl ient-or iented j u d i c i 
ary i n the twenty-first century. The j u d i c i a r y must be f l ex ib le and respond to nove l chal lenges 
such as the C O V I D - 1 9 pandemic , d ig i ta l i sa t ion , and ca l l s for greater d ivers i ty . A t the same 
time, o l d chal lenges have not disappeared. Po l i t i c i ans are s t i l l w i l l i n g and able to t inker w i t h 
the j u d i c i a r y and a l ign their d e c i s i o n - m a k i n g w i t h their preferences. T h i n k o f H u g o C h a v e z ' s 
frontal attacks on the V e n e z u e l a n j u d i c i a r y ( T a y l o r 2014) , Recep E r d o g a n ' s abrupt changes 
in j u d i c i a l governance and purges w i t h i n the T u r k i s h j u d i c i a r y after the fa i led c o u p d'etat 
(Ozbudun 2015 ; Esen & G u m u s c u 2 0 1 6 ; V a r o l , Pe l l eg r ina & G a r o u p a 2017 ; O l c a y 2017) , 
the M o d i government ' s interference wi th j u d i c i a l appointments i n India (Kha i t an 2020) , or 
Benjamin Netanjahu ' s recent j u d i c i a l reform proposa l cur ta i l ing Supreme C o u r t ' s const i tu
t ional r ev iew competence and i m p o s i n g execut ive control over j u d i c i a l appointments ( W e i l e r 
2023). E v e n w i t h i n the European U n i o n w e can see a backlash against the rise o f j u d i c i a l 
self-governance as several j u d i c i a l counc i l s i n Centra l and Eastern Europe were h o l l o w e d out 
(Jakab 2020) or captured ( S l e d z i n s k a - S i m o n 2018 ; see also Chapte r 33 b y Petra B a r d , N 6 r a 
Clvronowsk i and Zo l t an F l e c k i n this vo lume) . 

These examples o f a s t ra ightforward back la sh against j u d i c i a l self-governance b y popul i s t 
or authoritarian regimes show that the increas ing invo lvement o f judges i n j u d i c i a l governance 
is not a l inear d e v e l o p m e n t H o w e v e r , even i n conso l ida ted democracies some pol i t i c ians as 
we l l as scholars have c r i t i c i sed the r ise o f j u d i c i a l se l f -govemance . They usual ly argue that 
the j u d i c i a r y lacks democrat ic l eg i t imacy , that too m u c h j u d i c i a l self-governance m a y lead to 
self-repl icat ion, non-responsiveness and corpora t iv i sm o f judges , and, more p ragmat i ca l ly , 
that judges do not have the necessary p o l i t i c a l capital to negotiate wi th other min is t r ies the 
budgetaiy issues nor the p o l i t i c a l leverage to push through the necessary l eg i s la t ion in the 
parliament. These concerns resul ted i n i n c l u d i n g c i v i l society members and non- lawyers in 
jud ic i a l appointment commiss ions (Gee et a l . 2015) , reducing the number o f judges on a j u d i 
c ia l c o u n c i l ( V a u c h e z 2018) , as w e l l as re ta ining certain powers w i t h i n the M i n i s t r y o f Just ice 
(Vasek 2022) . T h i s pushback against j u d i c i a l self-governance took place in g o o d faith and 
the relevant changes were made incrementa l ly . Therefore, it shou ld be d i s t ingu ished f rom the 
backlash exerc ised by popul i s t or authori tarian regimes. 
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A t the same t ime , po l i t i ca l interferences w i t h j u d i c i a l governance t r iggered the proliferation 
o f var ious international standards on the g l o b a l 2 as w e l l as r e g i o n a l 3 l eve l . These international 
standards were i n i t i a l l y treated as soft l a w , but their normat ive weight has increased over 
t ime. T h i s development has a lso contr ibuted to the jud ic i a l i s a t ion o f j u d i c i a l governance on 
the domest ic as w e l l as supranational l eve l . O n the domest ic l eve l , const i tut ional tribunals and 
supreme courts s ta l led r e v i e w i n g j u d i c i a l appointments, the d i s c i p l i n i n g o f judges, and case 
assignment m o r e thoroughly . O n the supranational leve l , reg iona l human rights courts, espe
c i a l l y the In te r -Amer ican Cour t o f H u m a n Righ ts and the European Cour t o f H u m a n Rights 
have been keen to shape domest ic j u d i c i a l design by creative interpretation o f their founding 
documents ( K o s a ř & L i x i n s k i 2015) . T h e European Cour t o f Justice j u m p e d on the bandwagon 
as w e l l and deve loped a w h o l e new set o f requirements for j u d i c i a l governance i n order to 
respond to the attacks against the rule o f l a w and j u d i c i a l independence i n Hungary , Poland 
and R o m a n i a ( K o c h e n o v & P e c h 2 0 2 1 ; K o s a ř & V i n c z e 2022; Bustos 2022) . 

T h e a i m o f this chapter is to conceptualise j u d i c i a l governance, address the m a i n challenges 
(both o l d and new) it faces, and ident ify the new trends therein. In d o i n g so w e b r ing insights 
from law as w e l l as po l i t i ca l sc ience. W e also look beyond the fo rmal rules and institutional 
templates and emphasise the po l i t i c s o f j u d i c i a l governance and the ro le o f i n f o r m a l institu
t ions. O u r major argument is three-fold. F i rs t , w e argue that w e must go beyond the executive 
and j u d i c i a l counci l s and also study other actors o f j u d i c i a l governance such as c h i e f justices 
and j u d i c i a l associations. Second , w e show that channels o f po l i t i c i sa t ion o f the judiciary 
never disappear comple te ly . T h e creation o f a j u d i c i a l self-governance body does not make 
the power disappear or the dangers evaporate. P o w e r is just transferred to other hands and 
new channels o f po l i t i c i sa t ion o f the j u d i c i a r y are created ( S p á č , Š i p u l o v á and U r b á n i k o v á 
201S; S p á č 2020) . T h i r d , in formal insti tutions and gender norms are c ruc i a l for understanding 
j u d i c i a l governance. 

T h i s chapter proceeds as fo l l ows . Sec t ion 1 conceptualises j u d i c i a l governance and identi
fies its d imensions . Sec t ion 2 zeroes i n on the g r o w i n g number o f relevant actors in jud ic i a l 
governance. Sec t ion 3 analyses its chang ing channels o f po l i t i c i sa t ion . Sec t ion 4 identifies 
three recent trends i n j u d i c i a l governance ( judic ia l isa t ion, internat ional isat ion, and standard
isation) and their repercussions. Sec t ion 5 discusses in fo rma l aspects o f j u d i c i a l governance, 
w h i c h are often ove r looked , yet form a p roverb ia l glue that a l l ows the smooth administrat ion 
o f the j ud i c i a ry . Sec t ion 6 then demonstrates the importance o f understanding the gender 
aspects o f j u d i c i a l governance. Sect ion 7 concludes . 

2 See e.g. Arts. 9 and 13 of the 2010 Magna Carta of Judges (https://rm.coe.int/2010-ccje-magna 
-carta-anglais/168063e43I), Arts. 2.3 and 3 of the 1999 Universal Charter of the Judge (https://www 
.iaj-uim.org/universal-charter-of-the-judge-2017/), Art . 32 of the 2010 Report on the Independence 
of the Judicial System (https:// w w w . Venice. coe.int/webforms/documents/dcfault.aspx?pdffile=CDL 
-AD(2010)004-e), Bangalore principles of Judicial Conduct of 2006 https://wwwjiidicia]integritygroup 
.org/images/resources/documents/ECOSOC_2006_23_Engl.pdf. 

3 European Network o f Councils for the Judiciary (2017). Performance Indicators 2017. Available 
at: https;//www.encj.eu/images/stories/pdf/workinggroups/mdependence/encj_report_ia__ga_adopted 
_ga_13_6.pdf. 

1. JUDICIAL G O V E R N A N C E A N D ITS DIMENSIONS 

jud ic ia l governance has been the b u z z w o r d for more than t w o decades. Ques t ions o n h o w 
best to balance pr inc ip les o f j u d i c i a l independence and accountabi l i ty , how to distr ibute the 
power between judges and po l i t i c ians , insulate courts from p o l i t i c a l interference, prevent 
court-packing and telephone jus t ice , and h o w to discourage j u d i c i a l corrupt ion and c l i en t e l i sm 
gradually increased in importance and became a salient top ic o f j u d i c i a l studies scholarship 
as w e l l as j u d i c i a l reforms (on the clash between j u d i c i a l independence and accountab i l i ty see 
also Chapter 15 b y V a n b e r g , B r o m a n and Ri t ter i n this vo lume) , ft is b e c o m i n g evident that 
even the wr i t - sma l l mechanisms such as panel compos i t i on , case a l loca t ion , and the internal 
flow o f case files matter ( L e l o u p & Kxtsaf 2022) . 

Y e t , the term j u d i c i a l governance i t se l f is often misunders tood and w r o n g l y s i m p l i f i e d 
to decisions on the selection and promot ion o f judges , or their d i s c i p l i n i n g and r e m o v a l 
(Mal leson & R u s s e l l 2006; L e e 2 0 1 1 ; B o b e k 2 0 1 5 ; C a s t i l l o - O r t i z 2019) . These issues are 
important, but j u d i c i a l governance is a m u c h broader f i e l d that concerns every single aspect 
of courts ' func t ioning , i n c l u d i n g ef f ic iency, transparency, e th ica l issues, and a more mundane 
day-to-day agenda o f court adminis t ra t ion , as w e l l as more structural issues conce rn ing the 
relationship o f the j u d i c i a r y w i t h the execut ive and the legislature. 

In order to p l a u s i b l y capture and understand the po l i t i c s o f j u d i c i a l governance, this chapter 
therefore opts for a broad ho l i s t i c understanding o f j u d i c i a l governance deve loped i n the latest 
scholarship (BOrze l & R i s se 2010 ; K o s a f 2018 ; C a s t i l l o - O r t i z 2019 ; Bun jevac 2020) that 
defines it as ' a structured m o d e l o f soc ia l coord ina t ion w h i c h produces and implements a set 
of institutions, rules, and practices w h i c h are co l l ec t ive ly b i n d i n g and w h i c h regulate h o w the 
judic ia l b ranch exercises its funct ions ' ( S i p u l o v a et a l . 2022) . Jud ic i a l self-governance then 
captures the extent to w h i c h judges and courts part icipate i n j u d i c i a l governance. 

W h i l e most scholarship on j u d i c i a l governance, quite understandably, focuses on personal 
aspects conce rn ing the careers o f i n d i v i d u a l judges , such as the selection, p r o m o t i o n , and 
d isc ip l in ing o f judges , the concept o f j u d i c i a l governance is m u c h broader. In order to see the 
developments w i t h i n j u d i c i a l governance more c lear ly , it is thus he lpfu l to unpack j u d i c i a l 
governance into smal ler d imens ions , each o f them ra i s ing a specif ic set o f issues and undergo
ing potent ia l ly different development ( K o s a f 2018 ; Bunjevac 2020) . 

Tentat ively , there are eight such dis t inct ive d imens ions : regulatory, personal , adminis t ra
tive, f inanc ia l , educat ional , in format ional , d ig i ta l , and ethical ( K o s a f 2018; B u n j e v a c 2020 ; 
S ipu lova et a l . 2022) . These e ight d imens ions are v i sua l i s ed in Tab le 16.1. E a c h o f them 
aggregates a set o f i nd iv idua l competences related to j u d i c i a l governance. 

So far, the most comprehens ive list o f such competences has been int roduced i n 'the 
Judicia l Se l f -Governance Index ' , an ana ly t ica l t o o l measur ing the par t ic ipa t ion o f judges in 
ind iv idua l d imens ions o f j u d i c i a l governance, irrespective o f the ins t i tu t ional des ign o f the 
field ( S i p u l o v a et a l . 2022) . The J u d i c i a l Se l f -Governance Index re l ied mos t ly o n competences 
prev ious ly addressed or reflected by qual i ta t ive and quantitative scho la rsh ip 4 d e r i v i n g the 
competences f rom ex i s t ing literature on j u d i c i a l governance ( K o s a f 2018), governance o f 

4 Smithey and Ishiyama's index (2002) for example mentions regulatory dimension, Hayo & Voigt 
(2016) indexed the selection, nomination, approval, and dismissal of judges. Gutmann & Voigt (2018) 
correlated the transfer o f judges and cases, and Feld & Voigt (2003) operationalised powers related to 
the transparency and publication of case law as part of judicial governance. Similarly, budgetary arrange-

http://rm.coe.int/2010-ccje-magna
https://www
http://iaj-uim.org/universal-charter-of-the-judge-2017/
https://wwwjiidicia%5dintegritygroup
http://www.encj.eu/images/stories/pdf/workinggroups/mdependence/encj_report_ia__ga_adopted
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Table 16.1 Dimensions of judicial governance 

I Regulatory Lompeiences related 10 establishment, abolition, or changes m the jurisdiction and procedural rules " 

of a court 

11. Adminislrative Composition of a courl (setting the number of judges, panels, and their composition), work 

schedules, case assignment 
IT]. Personal Selection and {reappointment of judges, promotions, removals, and transfers of judges (permanent 

and temporary), disciplining of judges, civil and C-nrrtinal proseculion, evaluations of judges 
LV. Financial Size of a court's budget, salaries of judges 
V. Educational Compulsory education (plan and structure) and further training and education ofjudges 

VI. Informational Publication of rulings, recordings of trials, annual reports, case assignment, disclosure of judges' 

property, political affiliation, and some persona! information 
VII. Digital Placemen! ofservers with online data 
Vlll. Ethical Preparation and interpretation of the code of conduct, extrajudicial activities of judges, 

coin muni cation with media 

Source: Šipulová et al. 2022. 

agencies (Verhoes t 2 0 1 3 ; Lur i e et a l . 2020 ; M a t h i e u et a l . 2017) , j u d i c i a l independence, and 
effectiveness, as w e l l as data co l lec ted b y C E P E J 5 and E U Just ice Scoreboard . 6 

The regulatory d imens ion relates to the entrenchment o f courts and j u d i c i a l systems in the 
const i tu t ion or statutory l aw . D u e to their regulatory character, the powers be long ing to this 
d imens ion (establishment or abo l i t ion o f courts, changes i n ju r i sd ic t ion and courts ' structure, 
statutes and legal procedural rules) are w i e l d e d m a i n l y by legis lat ive p o w e r (parl iament) . Wi th 
subsequent j u d i c i a l empowerment , however , we have wi tnessed increasing, al though formally 
subtle, engagement o f courts, courts presidents, and j u d i c i a l counc i l s . O n c e established, 
j u d i c i a l counci l s (or potent ia l ly c h i e f just ices) can be consul ted on any systemic legislative 
changes in the regulat ion ( K o s a f and S i p u l o v a 2018) . A l t h o u g h their pos i t ions are typical ly 
not b i n d i n g , they offer j u d i c i a l actors ' bodies an important channel for s tepping inside the 
regulatory f ramework and u t i l i s i n g informal powers and networks to influence this d imension 
o f j u d i c i a l po l i t i cs . 

T h e adminis t ra t ive d imens ion targets the seemingly mundane, day-to-day funct ioning o f 
courts: decis ions on the number o f judges assigned to a court, the structure o f s ingle- and 
mul t i - judge panels, as w e l l as their respective compos i t ions . A d m i n i s t r a t i v e powers also 
inc lude the number and qual i ty o f adminis t ra t ive personnel or c lerks , oversight o f the system 
o f case assignment (and reassignment) , o r evaluat ion o f cour ts ' ove ra l l performance (quality 
o f decis ions , b a c k l o g , p u b l i c spending) . W h i l e the adminis t ra t ive d i m e n s i o n might seem 
less salient than select ion and remova l processes, it actually s igni f icant ly impacts both the 
effectiveness o f dec i s ion -mak ing , as w e l l as j u d i c i a l independence itself. M a n y po l i t i ca l or 
third-party interferences, par t i cu la r ly in democra t i s ing regimes, attempt to ut i l i se administra
t ive powers to shift the balance at courts and exert pressure on i nd iv idua l panels or judges. 

ments, determination of judges' salaries, promotions, evaluations, and management of courts' tasks were 
included in older indices of judicial independence (Van Dijk 2021). 

5 European Commission for the Efficiency of Justice, regular evaluation of European judiciaries 
available at https://www.coe.int/en/web/cepej. 

6 A n E U tool, part of the Rule of Law Toolbox, available al hUps://ec.europa.eu/info/policies/justice 
-and-fundamental-rights/upholding-rule-law/eu-justice-scoreboarden. 
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Case a l loca t ion is par t icular ly sensit ive adminis t ra t ive issue as some players might be tempted 
to attempt to assign their case to a fr iendly judge ( K o s a f 2016; M a r c o n d e s et a l . 2019) . 

The personal d imens ion natural ly attracts the most po l i t i ca l and scholar ly interest and lies 
at the vety heart o f j u d i c i a l governance. T h i s d imens ion covers a l l decis ions on select ion, the 
careers and r emova l o f judges, i n c l u d i n g decis ions on their accountabi l i ty v i a d i sc ip l ina ry (or 
cr iminal) mot ions . The d imens ion also covers the evaluat ion o f j u d i c i a l performance and ties 
it to decis ions on financial bonuses and s imi l a r measures. The personal d imens ion is the most 
contested one, as the transfer o f power to select judges f rom po l i t i ca l branches o f p o w e r to 
the jud ic i a ry i t se l f has to fu l f i l both pragmatic ( insu la t ion f rom p o l i t i c a l pressure) as w e l l as 
theoretical and doct r ina l (democrat ic l eg i t imacy) tests o f jus t i f ica t ion . 

The financial d imens ion is much narrower and covers the financial or budgetary admin i s 
tration o f courts: decis ions on the size and a l loca t ion o f a court 's budget and judges ' salaries. 
F inanc ia l competences are he ld almost e x c l u s i v e l y by p o l i t i c a l actors, yet the d is t r ibut ion o f 
power in this d imens ion is s l o w l y attracting more attention and ra i s ing controversies i n many, 
at least Eu ropean , ju r i sd ic t ions . 

The educat ional d imens ion captures decis ions on the compu l so ry educat ion and t ra in ing o f 
jud ic i a l candidates and judges . In recent years, w e have seen a s ignif icant transfer o f power 
from the execut ive branch to judges and independent agencies (such as j u d i c i a l academies and 
associations) that took over many o f the educat ional competencies p rev ious ly carr ied out by 
ministries o f jus t ice (Wit t reck 2018 ; L e v i - F a u r 2009 ; L u r i e et a l . 2019) . There is a g r o w i n g 
scholarship on j u d i c i a l t ra ining (Da l l a r a & P i a n a 2016) , but the educational d i m e n s i o n has 
usually not been connected to the broader phenomenon o f j u d i c i a l governance (but cf. Parau 
2018; Fagan 2019 ; W i t t r e c k 2006; Benvenu t i and Paris 2018) . Y e t , actors w i e l d i n g educa
tional powers both decide on the structure and content o f these systems o f educat ion and 
signif icant ly impact the p o o l o f potential candidates e l ig ib le for the office o f judge , as w e l l as 
create expectations o n the qual i ty and scope o f k n o w l e d g e judges shou ld have. 

The in format iona l d imens ion concerns the re la t ionship between judges (courts) and the 
publ ic . Competences i n the in format iona l d imens ion set out decis ions on the extent o f trans
parency and v i s i b i l i t y o f j u d i c i a l d e c i s i o n - m a k i n g (publ ica t ion and communica t ion o f cases, 
annual reports, and statistics) but also on the personal affairs o f i nd iv idua l judges (disclosures 
o f property, party aff i l iat ions, etc.). 

The d ig i t a l d imens ion is a rather y o u n g aspect o f j u d i c i a l governance. It results f rom the 
g rowing corpus o f data and databases avai lable at courts. F o r instance, the body that regu
lates the where the servers w i t h the case- law and internal court documents are loca ted has 
a wide - reach ing impact both on the internal management o f courts, and on the de facto degree 
of transparency courts can actual ly achieve (e.g. ab i l i ty to manage their o w n c louds and 
servers, or the opportunity to create new search engines). The d ig i ta l d imens ion can thus also 
contribute to the v i s i b i l i t y and access ib i l i ty o f in fo rmat ion on courts. 

F i n a l l y , the ethical d imens ion is very c lose ly related to var ious d i sc ip l ina ry mechan isms 
against j u d i c i a l misbehaviour . H o w e v e r , it is t y p i c a l l y less fo rmal , vested in the hands o f 
a different actor (such as an e thical commit tee) , and takes into account a different set o f con
siderations than the t radi t ional d i sc ip l ina ry measures. T h i s d imens ion concerns, in part icular, 
decisions on the preparation and interpretation o f the code o f j u d i c i a l conduct , c o m m u n i c a t i o n 
of judges w i t h m e d i a or pub l ic ( G i n s b u r g and G a r o u p a 2009) , and the regula t ion o f their 
extrajudicial act ivi t ies . 

https://www.coe.int/en/web/cepej
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E a c h o f these eight d imens ions o f j u d i c i a l governance has a different degree o f poli t ical 
sal ience and a different re la t ionship w i t h j u d i c i a l independence, accountabi l i ty , diversity 
ef f ic iency, and l eg i t imacy . The transfer o f some o f these powers f rom the p o l i t i c a l branches 
to judges or ' four th b ranch ' insti tutions (and v i c e versa) can therefore be dr iven by different 
considerat ions and goals . F o r instance, the delegat ion o f personal competences to judges 
pursues the goa l o f the insula t ion o f judges f rom po l i t i ca l pressure, but it s t i l l requires some 
extent o f po l i t i ca l engagement to g i v e judges leg i t imacy and prevent corpora t iv i sm and judi 
c ia l corrupt ion . A d m i n i s t r a t i v e competences are also predominant ly he ld by judges , but in this 
d imens ion it is often a pragmatic dec i s ion that results from judges ' greater expertise in the 
day-to-day funct ioning o f the j u d i c i a r y , the informat ional gap between minis t r ies o f justice 
and court presidents, and the need for greater responsiveness from adminis t ra t ive governance 
to the actual needs o f courts. 

fn sum, it is necessary to study each d imens ion o f j u d i c i a l governance separately and only 
then to make c la ims about j u d i c i a l governance as a who le , since it is quite poss ible that within 
the same country several d imens ions m a y undergo different development . E a c h dimension 
o f governance m i g h t be organised around different interests, and i n d i v i d u a l competences can 
be dis tr ibuted a m o n g different sets o f actors (see Sect ion 2). F o r instance, decis ions on the 
establishment, abol i t ion , merger, d i v i s i o n , and j u r i s d i c t i o n o f courts are t yp i ca l l y under the 
cont ro l o f the legislature, even though judges have increas ingly ga ined the abi l i ty to comment 
on and sometimes even shape j u d i c i a l reforms v i a j u d i c i a l counc i l s or other bodies, in which 
they have the major i ty . S i m i l a r l y , adminis t ra t ive decis ions on the courts ' funct ioning, such 
as the ove ra l l number o f judges assigned to a court, the number and c o m p o s i t i o n o f panels 
at each court, the overa l l number o f adminis t ra t ive personnel and l aw clerks , case allocation, 
and j u d i c i a l performance evaluat ion, can be exerc ised by a var ie ty o f actors - the executive, 
the legislature, a j u d i c i a l c o u n c i l , the C o u r t Service , court presidents, the ' U S - s t y l e ' jud ic ia l 
conference complemented by the D i r e c t o r o f the A d m i n i s t r a t i v e Off ice o f the U S Courts , or 
the ' I s rael i -s tyle ' D i rec to r o f Cour t s . In other words , it is necessary to understand the variety 
o f actors i n j u d i c i a l governance and their relat ionship, to w h i c h w e turn next. 

2. A C T O R S OF JUDICIAL G O V E R N A N C E : B E Y O N D THE 
E X E C U T I V E A N D JUDICIAL COUNCILS 

The po l i t i c s o f j u d i c i a l governance is often narrated through the ' judges vs p o l i t i c i a n s ' lenses. 
The w h o l e debate on the idea l d i s t r ibu t ion o f p o w e r is thus framed v i a the quest ion, Which 
branch of state power should have more powers in (a given dimension of) judicial govern
ance?. H o w e v e r , this false d i c h o t o m y prevents us from understanding the complex i ty o f 
actors, ne tworks , and interests affect ing j u d i c i a l governance, and offers o n l y a l i m i t e d picture 
o f h o w m u c h impact judges ac tua l ly have o n j u d i c i a l governance. 

The e ight-dimensional structure o f j u d i c i a l governance inc ludes a constel lat ion o f actors 
and insti tutions, t yp i ca l l y represented b y state bodies , judges , lawyers , po l i t i c ians , and what 
w e c a l l ' j u d i c i a l self-governance bod ie s ' : insti tutions established to take part i n ind iv idua l 
j u d i c i a l governance competences, i n c l u d i n g at least one judge ( K o s a f 2018) . These are typ i 
ca l l y j u d i c i a l counc i l s , court services, j u d i c i a l appointment commiss ions , the Supreme Court, 
the c h i e f just ice , court presidents, j u d i c i a l associations, and j u d i c i a l academies. 

Unders tandably, j u d i c i a l counc i l s have attracted mos t attention recently, because they 
are most v i s ib l e and epi tomise the j u d i c i a l empowermen t movement . They are also heav i ly 
promoted b y supranat ional institutions that have cons idered them as the best bu lwark against 
poli t ical interferences wi th the j u d i c i a r y and an ins t i tu t ional guarantee o f j u d i c i a l independ
ence. The burgeon ing scholarship on j u d i c i a l counc i l s , w h i c h offers various categorisations o f 
their strength and powers , s h o w e d though that thei r cont r ibu t ion to j u d i c i a l independence or 
the qual i ty o f democracy is less clear and cer ta inly not l inear in a l l cases ( G a r o u p a & G i n s b u r g 
2015; C a s t i l l o - O r t i z 2019) . Others s h o w that thei r success is based on contingent c i r c u m 
stances such as embedded n o r m o f profess iona l i sm in the B r a z i l i a n j u d i c i a r y ( P o z a s - L o y o & 
Rios -F igueroa 2023) . 

Howeve r , it is also necessary to stress that j u d i c i a l counci l s s t i l l do not exist i n many coun
tries, and even i n those where they do, they offer o n l y a fragment from the w h o l e picture o f 
how j u d i c i a l governance w o r k s and h o w i n d i v i d u a l competences are organised a m o n g m u l t i 
ple actors. A l t h o u g h w e can observe a certain convergence o f supranat ional recommendat ions 
towards the strong j u d i c i a l c o u n c i l domina ted by judges (see Sec t ion 4), the mode l s o f j u d i c i a l 
councils establ ished across the w o r l d are actual ly quite diverse. T h e y differ in c o m p o s i t i o n 
(ratio o f judges , po l i t i c i ans , and experts), powers (the n u m b e r o f j u d i c i a l governance d i m e n 
sions they are i n v o l v e d in) , as w e l l as i n actors w i t h w h o m they share these powers . The same 
claim applies to j u d i c i a l appointment c o m m i s s i o n s , prevalent i n the c o m m o n law w o r l d , as 
their rationale and des ign vary a lot from one country to another ( B I I C L 2015 ; B u n j e v a c 2020 ; 
Brett 2022) . 

In fact, the mere existence o f a j u d i c i a l c o u n c i l or a j u d i c i a l appointment c o m m i s s i o n 
does not te l l us m u c h about the par t ic ipa t ion o f judges i n the j u d i c i a l governance, s ince i n 
all countries representatives o f the m i n i s t r y o f jus t ice , court presidents, the Supreme Cour t , 
j ud ic i a l associat ions, po l i t i c ians , and/or prosecutors participate i n j u d i c i a l governance to 
a certain degree as w e l l . T h i s became even clearer dur ing the C O V I D - 1 9 pandemic , w h e n 
the minis ters o f jus t ice used emergency powers to cur ta i l court operation and shape j u d i c i a l 
governance more b r o a d l y ( L u r i e 2021) . T h e inf luence o f judges on j u d i c i a l appointments is 
not static either. M o d i ' s and Netanjahu ' s j u d i c i a l reforms show that po l i t i c ians want to regain 
their powers and shape j u d i c i a l appointments wi thou t the major input o f judges (Kha i tan 2020 ; 
We i l e r 2023) . 

The most recent scholar ly w o r k s have also documented the rise o f smal ler actors such as 
j ud i c i a l academies, directors o f courts, and ch i e f jus t ices (Verhoest 2 0 1 3 : L u r i e et a l . 2020; 
Kosaf & S p á č 2021) . Jud ic i a l ne tworks , w h i c h operate o n both domest ic and transnat ional 
level , became important actors o f j u d i c i a l governance (Da l l a r a & P i a n a 2016) , w h o are some
times cr i t ic i sed for the lack o f democrat ic l eg i t imacy (Parau 2018) . C o m b i n e d w i t h the crea
tion o f new areas o f regula t ion , j u d i c i a l governance is b e c o m i n g a s ign i f ican t ly decentral ised 
field w i t h a h i g h leve l o f p o w e r dis t r ibut ion. 

Interestingly, even i n the countries where p o l i t i c a l branches s t i l l have the major say i n j u d i 
cial governance, such as A u s t r i a , C z e c h i a , and G e r m a n y , judges can p l ay a s ignif icant ro le . In 
A u s t r i a that is so because the k e y posi t ions w i t h i n the min i s t ry o f jus t ice are ac tual ly f i l l e d by 
judges w h o are t empora r i ly assigned to the min i s t ry ( V a s e k 2022) . In C z e c h i a , it results f rom 
the fact that the min i s t ry o f jus t ice in formal ly delegated s ignif icant powers to court presidents 
who , due to their expertise, are better equ ipped to supp ly the short-term needs o f jud ic ia r ies 
( B l i s a et a l . 2018) . Cont ra ry to general w i s d o m , G e r m a n y also shows a s ignif icant dose o f 
j ud i c i a l self-governance, s ince it features as many as eight j u d i c i a l self-governance bodies . 
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G e r m a n y jus t advances a different concep t ion o f j u d i c i a l self-governance (than a jud ic ia l 
c o u n c i l mode l ) w h i c h reflects the p r e v a i l i n g G e r m a n understanding o f democrat ic legit imacy 
and separation o f powers ( W i t t r e c k 2018) . 

T h i s means that j u d i c i a l empowermen t is not a phenomenon exc lus ive to the establishment 
o f j u d i c i a l counc i l s , but may permeate a l l inst i tut ional constel lat ions o f jud ic ia l governance 
( S i p u l o v a et a l . 2022) . V i c e versa, the creat ion o f a strong j u d i c i a l c o u n c i l dominated by 
judges does not prevent the further engagement o f po l i t i ca l actors i n j u d i c i a l governance as the 
executive may s t i l l dec ide o n the court budgets, regulate the internal func t ion ing o f the court 
appoint court presidents, or take part i n the select ion or p romot ion o f judges . 

In s u m , three in ter im conc lus ions can be made. Firs t , the m o d e l o f j u d i c i a l governance does 
not i n i tself te l l us w h o controls a g iven d imens ion o f j u d i c i a l governance. Second , the d iv is ion 
o f competences between po l i t i c i ans and judges is never absolute. Instead, both pol i t ic ians and 
judges have a say i n j u d i c i a l governance. Jud ic i a l self-governance is thus a matter o f degree 
and operates on the con t inuum rather than in the 'e i ther-or ' fashion. T h i r d , j u d i c i a l empower
ment is not necessari ly linear, as many countries have recently witnessed pushbacks against 
it ( U i t z 2015) . 

These findings also suggest that the binary ' judges vs po l i t i c i ans ' l o g i c , e m p l o y e d by the 
dominant j u d i c i a l governance scholarsh ip (Parau 2018; C a s t i l l o - O r t i z 2019; M i k u l i et al. 
2019) , is f l a w e d because it ignores other actors o f j u d i c i a l governance that do not come from 
any o f these three branches o f power . V e r y recent scholarship has observed a new trend o f 
' agenc i f i ca t ion ' ( L u r i e et a l . 2019) . T h e gradual g rowth i n the powers o f m a n y j u d i c i a l gov
ernance actors has been accompan ied by the increasing au tonomy o f their posi t ion vis-a-vis 
the j u d i c i a r y , the legislature, as w e l l as the execut ive (Jordana & Sancho 2004; M a t h i e u et al . 
2017) . T h i s is very true even for some j u d i c i a l counc i l s and the percept ion o f their ro le by other 
j u d i c i a l governance actors. In the end, the majori ty o f j u d i c i a l counc i l s are o f m i x e d compo
s i t ion , opening up a v e x i n g question w h i c h branch o f power ind iv idua l members represent, 
or to what extent they execute their offices as comple te ly independent agencies. C o m p a r e d to 
supranational recommendat ions , w h i c h c lear ly identify j u d i c i a l counc i l s as judicial bodies, the 
quest ion to be pursued by theoret ical scholarship is what posi t ion i nd iv idua l actors o f jud ic ia l 
governance have w i t h i n the system o f separation o f powers ( K a d l e c , S i p u l o v a & K o s a f 2022). 

3. C H A N N E L S OF POLITICISATION: O L D A N D N E W 

The i deo log i ca l a l ignment o f judges , espec ia l ly at supreme and const i tut ional courts, is an 
important benefit for every government . T o make it happen, the executive and the legislature 
in the past often used their influence over the s w o r d or the purse 7 to shape j u d i c i a l governance. 
The M i n i s t r y o f Justice, the Pres ident ia l adminis t ra t ion, and the monarchy , each in its own 
way , found channels for p o l i t i c i s i n g the j u d i c i a r y . Po l i t i c i sa t ion o f the j u d i c i a r y reached its 
apex i n the communis t countries where the omnipotent Party careful ly screened new judges, 
kept the elected judges on a short leash b y short renewable terms and overs ight b y the Genera l 
Prosecutor, d i smissed or persecuted judges w h o dared to stand in the w a y o f the socialist 
legal i ty , gave instructions to judges o n h o w to decide p o l i t i c a l l y salient cases (a practice co l l o -

Hamilton in Federalist N o . 78. 
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quially referred to as ' telephone ju s t i ce ' ) , and assigned those salient cases to re l iable hard-core 
communist judges in order to achieve the ' r i gh t ' outcome ( K i l h n 2011; Ledeneva 2008) . 

In consol ida ted democracies , many channels o f po l i t i c i sa t ion o f the j u d i c i a r y have c lo sed or 
have been exposed to pub l ic scrut iny. In the U n i t e d States, the se lec t ion o f A r t i c l e III federal 
judges has remained deeply p o l i t i c a l , many aspects o f j u d i c i a l governance have been depo-
liticised, and the decis ions thereon transferred to the Jud ic i a l Conference o f the U n i t e d States 
and the c i rcu i t j u d i c i a l counc i l s . In most C o m m o n w e a l t h countries, j u d i c i a l appointment c o m 
missions took charge o f many j u d i c i a l governance issues. A s imi l a r trend o f g r o w i n g j u d i c i a l 
self-governance took place i n Europe and L a t i n A m e r i c a . 

H o w e v e r , the creation o f a j u d i c i a l se l f -governance body does not m a k e the p o w e r d i sap
pear or the dangers o f po l i t i c i sa t ion evaporate. P o w e r is jus t transferred to other hands and n e w 
channels o f po l i t i c i sa t ion o f the j u d i c i a r y are created. These channels differ f rom one j u r i s 
diction to another. European experience is par t icular ly insightful in this regard. The S l o v a k 
judic ia ry was p o l i t i c i s e d through the dominan t ro le o f the C h i e f Justice i n the j u d i c i a l c o u n c i l 
(Spáč , S i p u l o v a and U r b á n i k o v á 2018) . The P o l i s h j u d i c i a r y has recently been po l i t i c i s ed not 
only b y the M i n i s t e r o f Just ice, but a lso through court presidents and the new members o f the 
Nat ional C o u n c i l o f the Jud ic i a ry elected by the par l iamentary major i ty ( Š l e d z i ň s k a - S i m o n 
2018). In France and Italy, the major channels o f po l i t i c i sa t ion o f the j u d i c i a r y are not the 
non-judicial members o f their j u d i c i a l counc i l s , but j u d i c i a l associations (Guarn ie r i 2 0 0 4 ; 
Benvenut i and Paris 2018 ; V a u c h e z 2018) . A recent scandal in Italy showed that po l i t i c i ans 
used j u d i c i a l associations as a p r o x y for protect ing their interests (Sal lus t i & Pa lamara 2021) . 
In Ge rmany , the m a i n channel o f po l i t i c i sa t ion is the p romot ion commit tees (Wi t t r eck 2018) . 
In Hungary , the major channel o f po l i t i c i sa t ion o f the j u d i c i a r y is the new N a t i o n a l O f f i c e 
for the Jud ic i a ry that took the k e y powers away f rom the Hungar ian j u d i c i a l c o u n c i l ( U i t z 
2015). In Spa in and T u r k e y , po l i t i c i sa t ion o f the j u d i c i a r y has f lour ished due to the se lec t ion 
of j u d i c i a l members o f the j u d i c i a l counc i l by p o l i t i c a l branches. T h e difference is that w h i l e 
the Spanish j u d i c i a l c o u n c i l has been captured by p o l i t i c a l parties (Torres 2018) , i n T u r k e y 
it is the presidential adminis t ra t ion that currently has the major grip over the j u d i c i a l c o u n c i l 
(Ca l l & Durmus. 2018) . 

Outside Europe , po l i t ic i sa t ion o f j u d i c i a l governance came from both the po l i t i ca l branches 
and the j u d i c i a r y . W h i l e H u g o C h a v e z used v i r tua l ly a l l means to get the V e n e z u e l a n j u d i c i a r y 
under control (Tay lo r 2014) , in M e x i c o it was the Supreme Cour t judges w h o created patronage 
networks that mainta ined their gr ip over the j u d i c i a r y ( P o z a s - L o y o & R i o s - F i g u e r o a 2 0 1 8 ) . In 
Georg ia , j u d i c i a l select ion has been dominated b y j u d i c i a l o l igarchies u s ing j u d i c i a l counc i l s 
to channel their power and inf luence (Tseretel i 2020) . In C h i n a , the communi s t party controls 
the courts v i a party commit tees , party meet ings, and t ra in ing , opening the f loor to g r o w i n g 
jud ic i a l corrupt ion ( W a n g & L i u 2021) . In Z i m b a b w e , president M u g a b e e m p l o y e d several 
techniques a i m e d to con t ro l the j u d i c i a r y , f rom p a c k i n g the Supreme Cour t t o the r e m o v a l 
o f judges w h o refused to resign (Cas tagnola 2018) . In Senegal , U g a n d a , and Madagascar , 
attempts at j u d i c i a l r ev iew o f e lec t ion results led to episodes o f v io l ence (L l anos 2015) , assas
sination (The Jud ic i a ry Insider 2018) , or seizures o f j udges ' property (L lanos 2015) . 

In sum, the M i n i s t r y o f Justice mode l o f j u d i c i a l governance is increas ingly v i ewed as an 
anachronism, a remnant o f the past that shou ld be replaced by an autonomous self-regulated 
and depo l i t i c i sed j u d i c i a r y ( M i k u l i et a l . 2019) . H o w e v e r , lessons f rom across the g lobe tel l 
us that j u d i c i a l counc i l s and other j u d i c i a l self-governance bodies do not necessari ly c lose the 
channels o f po l i t i c i sa t ion o f the j ud i c i a ry . J u d i c i a l counc i l s can be captured not on ly f rom the 
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outside (Popova 2010 ; Torres 2018) , but also from the ins ide ( P o z a s - L o y o & Rios-Figueroa 
2018 , S p á č , Š i p u l o v á and U r b á n i k o v á 2018) . Unfor tunately , the P o l i s h scenario also attests 
that po l i t i c ians a lways find some judges w h o are w i l l i n g to cooperate w i t h them, no matter 
how obv ious the sinister intentions o f the j u d i c i a l reform are ( Š l e d z i h s k a - S i m o n 2019) . 

4. S T A N D A R D I S A T I O N , JUDICIALISATION, A N D 
I N T E R N A T I O N A L I S A T I O N OF JUDICIAL G O V E R N A N C E 

There are three major trends in j u d i c i a l governance that go hand i n hand: standardisation 
jud ic i a l i s a t i on , and internat ional isa t ion. The standardisation encompasses var ious efforts to 
uni fy certain aspects o f j u d i c i a l governance and turn them into recommendat ions and later on 
into universal or at least regional standards. A t the universal l eve l it is d i f f icul t to f i n d consen
sus and thus there has been li t t le progress since the U n i t e d Na t ions Bangalore Pr inc ip les of 
J u d i c i a l C o n d u c t (2002), despite the efforts o f the U n i t e d Na t ions S p e c i a l Rappor teur on the 
independence o f judges and lawyers . Other organisations and associations try to fill this gap. 
M L Scopus International Standards o f J u d i c i a l Independence (2008) are p robab ly the most 
advanced. 

A t the reg iona l l eve l , there has been more development recent ly , espec ia l ly in Europe. 
The V e n i c e C o m m i s s i o n , the European C o m m i s s i o n s as w e l l as the advisory bodies such as 
the Consul ta t ive C o u n c i l o f European Judges and the European N e t w o r k o f C o u n c i l s for the 
Jud ic ia ry have p roduced dozens o f op in ions , declarations, and reports on most aspects o f judi 
c i a l governance ( B o b e k & K o s a ř 2014; K o s a ř 2016 ; Parau 2018 ; E N C J 2 0 2 1 , D e V i s s e r 2015). 
E v e n more recommendat ions , guide l ines , standards exist on the domest ic l eve l . 

O n c e the standards are at place, courts have the benchmarks for r e v i e w i n g the legislative 
and execut ive acts concern ing the j u d i c i a r y . T h i s i n turn reinforces j ud i c i a l i s a t i on o f jud ic ia l 
po l i t i cs . O f course, const i tu t ional tr ibunals and supreme courts r e v i e w e d j u d i c i a l reforms 
that interfered w i t h j u d i c i a l interference even before the supranational standards emerged. 
Howeve r , they usual ly focused o n few selected issues such as d i s c ip l i n ing , impeachment 
and r e m o v a l o f judges. That is n o longer true, and we can see an increas ing jud ic ia l i sa t ion of 
other areas o f j u d i c i a l governance across the globe. The C a n a d i a n Supreme Cour t declared 
the appointment o f its new member , M a r c o N a d o n , to be unconst i tut ional (Ma then 2015) . The 
Indian Supreme Cour t struck d o w n the const i tut ional amendment that changed the system of 
select ion o f supreme courts judges by transferring this p o w e r from the c o l l e g i u m o f supreme 
court judges to the N a t i o n a l Jud ic i a l Appo in tmen t s C o m m i s s i o n (Sengupta and Sbarma 2018). 
The Italian Cons t i tu t iona l Cour t formulated the basic p r inc ip les o f const i tut ional conformity 
for process o f cut t ing salaries o f judges . 8 T h e Spanish Supreme Cour t abo l i shed the salary 
bonuses , ' the G e r m a n Fede ra l A d m i n i s t r a t i v e Cour t a l l o w e d the j u d i c i a l r e v i e w o f case assign-

8 See Judgment of the Italian Constitutional Court sp. N o . 223/2012 of 11.10.2012. 
8 See Judgment of the Spanish Supreme Court no. 2004V30 (STS. 3") of 7, 3. 2006. See also ContinL 

Francesco & Mohr , Richard. Reconciling Independence and Accountability in Judicial Systems. Utrecht 
Law Review. 2007, vo l . 3, no, 2, pp. 34-35. 

jnent. 1 0 In Cen t r a l and Eastern Europe as w e l l as i n L a t i n A m e r i c a v i r tua l ly every j u d i c i a l 
reform ends up before const i tut ional courts too ( K o s a f 2017 ; Sadursk i 2019 ; H e l m k e 2017) . 

Judic ia l i sa t ion is further re inforced by internat ional isat ion o f j u d i c i a l governance. In the 
Globa l South, the W o r l d B a n k and the International Mone ta ry F u n d have been par t icular ly 
active in shaping domest ic j u d i c i a l governance b y their rule o f law and j u d i c i a l independence 
initiatives (Whi t e 2009) . M o r e recently, regional human rights courts, especia l ly the European 
Court o f H u m a n Rights and the In te r -Amer ican C o u r t o f H u m a n Righ t s , have been increas
ingly m o v i n g b e y o n d their o r ig ina l mandates, and m a k i n g determinations about the des ign 
of national courts and their governance, encourag ing domest ic j u d i c i a l reforms ( K o s a f & 
L ix insk i 2015; L e l o u p & K o s a f 2 0 2 2 ) . " In the European U n i o n , the l e v e l o f internat ional isa
tion and jud ic i a l i s a t ion o f j u d i c i a l governance reached a w h o l e new leve l after the European 
Court o f Justice abandoned its deference to M e m b e r States i n this area and de l ivered the land
mark Portuguese Judges j udgment ( B o n e l l i & Claes 2018) . S ince then, the E u r o p e a n C o u r t 
of Justice deve loped a mass ive case l aw that set several requirements for j u d i c i a l governance 
in new as w e l l as o l d European U n i o n M e m b e r States ( L e l o u p 2020; K o c h e n o v & Pech 2021 , 
Moraru & B e r c e a 2022 ; K a d l e c & K o s a f 2022) . The E u r o p e a n Cour t o f H u m a n Righ ts tries to 
catch up and these t w o supranational courts n o w thus engage i n intensive cross-fer t i l isat ion o f 
jud ic ia l governance ideas that sometimes go too far ( L e l o u p & K o s a f 2022 ; K a r l s s o n 2022) . 

O f course, not a l l countries are wi tness ing a l l o f these three developments , at least not to 
the same degree. W h i l e European U n i o n contr ibuted heav i ly to a l l three trends, the U n i t e d 
States have been resistant to a l l o f them. Other regions show that supranational pressure may 
work w e l l even wi thou t j ud i c i a l i s a t i on . A typ ica l example is Southern A f r i c a , where severa l 
countries rep laced opaque in fo rma l appointment systems inherited from the c o l o n i a l era by 
merit-based system w i t h j u d i c i a l appointment c o m m i s s i o n s (Brett 2022) . Bre t t shows that 
the rise o f the mer i t o r thodoxy i n this r eg ion does not result p r i m a r i l y from jud i c i a l i s a t i on , 
but rather f rom die m i x o f domest ic and supranational pressures that reflect broader soc ia l 
development i n the decolonisat ion context. F i n a l l y , these three developments do not get 
through uncontested and are not i r reversible . In fact, even w i t h i n the E u r o p e a n U n i o n there is 
a considerable backlash against some o f these trends, for instance in K a c z i n s k i ' s P o l a n d and 
Orban's Hunga ry ( S l e d z i n s k a - S i m o n 2018 ; Sadursk i 2019 ; U i t z 2015) . These two leaders 
want to de judic ia l i se po l i t i c s i n general and the p o l i t i c s o f j u d i c i a l governance i n par t icular 
(Petrov 2022) . 

What is important to note is , however , that a l l three trends largely ignore the c o m p l e x i t y 
of j u d i c i a l governance as a f i e ld . Repeated p o l i t i c a l t i nke r ing w i t h courts ' c o m p o s i t i o n 
and independence, and increas ing democrat ic b a c k s l i d i n g encouraged standardisat ion o f 
judge-dominated j u d i c i a l governance and the v igorous j u d i c i a l protect ion o f this j u d i c i a l 
design, but it over looks the negative e m p i r i c a l experience o f pos t -communis t , post-authoritar
ian and deve lop ing countries ( H a m m e r g r e n 2002 ; W h i t e 2009 ; K o s a f 2018; S i p u l o v a et al . 
2022). The international standards, n o w b a c k e d by supranat ional courts, perceive j u d i c i a l gov
ernance as best organised by judges , i dea l ly in a j u d i c i a l c o u n c i l . T h i s understanding is based 
on a conf la t ion o f j u d i c i a l interests w i t h interests i n independent, fair and rule o f law governed 

J 0 See the judgment of German Federal Administrative Court of 28. 11. 1975 ( ß V e r w G E 50, 11 = 
NJW 1976, 1224). 

1 1 The nature and effects of this European transnational judicial dialogue is further discussed by Law 
in Chapter 17 o f this volume. 
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j u d i c i a r y . V e r y few supranational bodies recognise and reflect threats o f corporat iv ism and 
j u d i c i a l corrupt ion, since they mos t ly re ly on judges and self-governance as a bu lwark against 
p o l i t i c a l interferences. 

5. JUDICIAL G O V E R N A N C E A N D I N F O R M A L I T Y 

It is general ly accepted that there is a great deal o f in formal i ty i n pol i t ics , but this w i s d o m is 
often forgotten when it comes to j u d i c i a l po l i t i cs . Informal exercise o f power pol i t ics i n j u d i 
c i a l governance is perhaps even more important , as the decis ions beh ind the c losed doors in 
this area o f governance may have s ignif icant repercussions for the rule o f l aw (Zgut 2022). It 
is thus par t icular ly important to d iscern wha t 'the p roverb ia l r o o m where it happens ' i s , 1 2 who 
sits at its table, and what in fo rmal rules those si t t ing at the table apply. 

W h e n d iscuss ing the engagement o f actors, transfers o f power , or po l i t ic i sa t ion channels 
i n j u d i c i a l governance, w e often noted de facto powers or the abi l i ty o f var ious players to 
ut i l i se their in formal inf luence . F r o m the conceptual point o f v i e w , there are three standard 
ways i n w h i c h the scholarship engages w i t h informal i ty and informal institutions i n j u d i c i a l 
governance: (1) through the p r i sm o f const i tut ional convent ions; (2) f rom the inst i tut ional per
spective w h i c h focuses on in fo rmal rules and practices; and (3) from a re la t iona l perspective 
that studies in formal networks . 

Cons t i tu t iona l convent ions are t yp i ca l l y exp lored by legal scholarship (Stephenson 2021; 
S i ro ta 2011) . A l t h o u g h they are not f ramed as captur ing the in formal d i m e n s i o n o f judic ia l 
governance , 1 3 they do entai l a large por t ion o f informal i ty and rely on deeply rooted and 
repeated practices and rules that do not have a clear bearing in the writ ten law. The majority 
o f const i tut ional convent ions related to the area o f j u d i c i a l governance r evo lve around the 
select ion and appointment o f apex cour ts ' judges or c h i e f jus t ices ( M e l t o n and Ginsburg 
2014) , or questions o f j u d i c i a l independence ( G r o v e 2018) . In Israel, the President appoints 
judges ' i n accordance w i t h the select ion o f the C o m m i t t e e for the Select ion o f Judges. ' The 
unwri t ten convent ion is that the President is i n fact bound by the op in ion o f the Committee 
and cannot deviate f rom the C o m m i t t e e ' s list. S i m i l a r practices have been recently confirmed 
by the European C o u r t o f H u m a n Righ t s at the backdrop o f Icelandic system o f appoinnnent 
o f judges ( K a r l s s o n 2022) . In G e r m a n y , a const i tut ional convent ion concern ing the election 
o f Federa l Cons t i tu t ional Cour t judges allocates each o f the major po l i t i ca l parties a seat on 
the B e n c h to nominate an occupant on ( T a y l o r G . 2014; K i s c h e l 2015) . The Supreme Court of 
C a n a d a recognised a const i tut ional convent ion related to remunerat ion o f judges as part o f the 
rule o f law and j u d i c i a l independence guarantees. 1 4 

In sum, const i tut ional convent ions are t yp i ca l l y unwri t ten, yet soc ia l ly f o l l o w e d and per
ce ived as b i n d i n g . T h e y f i l l the gaps in wri t ten l aw and sometimes even get ' absorbed by law' 
(S i ro ta 2011) , i f r ecognised as b ind ing b y domest ic courts. F o r example , in 2020 the Supreme 
C o u r t o f Israel acknowledged the enforceable character o f the const i tu t ional convention 
accord ing to w h i c h the Knesse t appoints one governmenta l and one oppos i t ion member for 

1 2 Hamilton musical. 
1 3 Technically, conventions may include both formal and informal institutions. Therefore, they 

cannot easily be categorised as a subgroup of informal institutions (Stephenson 2021; Sirota 2011). 
" See Remuneration of Judges of the Provincial Court (PEl) [1997] 3 S C R 3 (SCC) . 

the two parl iamentary seats i n the C o m m i t t e e for the Se lec t ion o f Judges ( L u r i e 2022) . The 
major puzz le related to convent ions is whether they are more fragile and vulnerable to a rb i 
trary change or expropr ia t ion and can easi ly lead to swif t const i tut ional decay ( l s sacharof f & 
Ivlorrison 2020), or to the contrary, whether they are so deeply embedded and soc i a l l y shared 
that they can resist the attempts to change them through new legis la t ion . 

O n the other hand, i n fo rma l institutions are a d o m a i n o f soc i a l science research. T h e y are 
often described as the i nv i s ib l e soc ia l g lue o f p o l i t i c a l systems (Jakab 2020; D u n o f f & P o l l a c k 
2018), filling in the gaps o f fo rmal regula t ion . T h e y are created outside o f f i c i a l ly sanct ioned 
channels ( H e l m k e & L e v i t s k y 2004) . T h e i r interact ion w i t h formal rules and practices is quite 
complex: they can complement , accommodate , but also compete w i t h or even replace fo rmal 
institutions ( H e l m k e & L e v i t s k y 2006) . T h e y emerge either where formal institutions exis t 
but are incomplete , ineffect ive, too d i f f icu l t to change, or contradictory to actors ' ( p u b l i c l y 
non-acceptable) goa l ( H e l m k e & L e v i t s k y 2 0 0 5 ; L a u t h 2015) , or in the space where fo rmal 
institutions do not exist at a l l (Lau th 2015) . 

Informal institutions are essential for j u d i c i a l independence and the rule o f l aw. D e p e n d i n g 
on their consonance w i t h values under ly ing fo rma l insti tutions, they can either subvert or 
protect the rule o f l a w and the qual i ty o f democracy . The dissonance between fo rma l and 
informal rules and practices is somet imes descr ibed as the h o l l o w i n g out o f democra t ic ins t i 
tutions. Fo r example , 'gent lemen 's agreements ' be tween j u d i c i a l associations m a y compete 
with or even substitute for formal rules gove rn ing the select ion and p romot ion o f judges 
(Pierson 2000 ; P o z a s - L o y o & R i o s - F i g u e r o a 2018) . These pacts m a y i n turn entrench patron
age (Guarn ie r i 2013 ; Benvenu t i & Paris 2018 ; V a u c h e z 2018) , nepot ism ( S p á č 2020) and 
vertical gender segregation (Sofos 2020) . S i m i l a r l y , p o l i t i c a l l y savvy c h i e f just ices can tweak 
the formal rules and forge in formal al l iances w i t h po l i t i c ians ( K o s a ř & S p á č 2021) , w i t h other 
court presidents ( K o s a ř 2017) , or w i t h transnational j u d i c i a l ne tworks (Da l l a r a & P i a n a 2 0 1 5 ; 
Parau 2018) . Informal practices l ike cor rupt ion ( P o p o v a 2012b) , telephone jus t i ce ( P o p o v a 
2012a; Ledeneva 2008) , and c l i en t e l i sm ( P o p o v a & Beers 2020) may undermine ex i s t ing 
formal insti tutions. 

O n the other hand, many i n f o r m a l insti tutions also have pos i t ive effects. W e l l - f u n c t i o n i n g 
informal insti tutions m a y increase the e f f ic iency and qual i ty o f j u d i c i a l dec i s ion -mak ing , and, 
in the l ong run, also increase the resi l ience o f fo rmal democrat ic insti tutions. Interestingly, 
compared to legal research w h i c h perceives convent ions as too susceptible to r ev i s ion , soc ia l 
scientists argue that i n fo rma l insti tutions are more di f f icul t to change (than fo rma l frame
works) because they are deeply embedded in soc ia l behaviour and less transparent to i n d i v i d 
ual actors (Nor th 1991). Judges t y p i c a l l y take part i n var ious i n f o r m a l networks, learn ing best 
practices across supranational levels (Dothan 2021) . O v e r a l l , however , the in fo rmal rules and 
practices w i t h neutral or pos i t ive effects are m u c h less explored , w i t h on ly a few p ionee r ing 
studies engaging w i t h j u d i c i a l associat ions and transnational ne tworks , n o r m s di f fus ion , and 
inter-court d ia logues . 

Y e t , the w o r k i n g s o f in fo rmal insti tutions, par t icular ly i n European ju r i sd ic t ions , are heav i ly 
under-studied. The ex is t ing scholarship so far has focused mos t ly on negat ive repercussions 
o f informal i ty i n L a t i n A m e r i c a ( P o z a s - L o y o & R i o s - F i g u e r o a 2018) and South-East A s i a 
(Dressel , LIrribarri & Stroh 2017 ; Harper & C o l l i o u 2022) and the detrimental effects o f cor
ruption, nepot i sm, and patronage on select ion processes and j u d i c i a l independence. O n l y a f e w 
studies have exp lored the role o f j u d i c i a l culture i n democrat ic decay in European countr ies 
(Jakab 2020 ; Z g u t 2022) , or the role o f in fo rmal ne tworks in selection processes i n the U S A 
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( B i r d & M c G e e 2022) . T h e largest number o f studies on informal i ty engaged w i t h probability 
and patterns o f j u d i c i a l d e c i s i o n - m a k i n g (Randazzo 2008) . 

O v e r a l l , a little more attention, a l though largely inc identa l , has been p a i d to informal net
w o r k s created a m o n g actors o f j u d i c i a l governance. F r o m the re la t ional perspective (Dressel 
U r r i b a r r i & Stroh 2017) , i t is important to a c k n o w l e d g e that j udges are embedded in various 
circles o f soc ia l interactions and their behav iour (on and of f bench) is shaped by relational 
f l ows in networks to w h i c h they belong. T h i s observation is mos t l y i gno red by legal scholar
sh ip as w e l l as the supranat ional approach to j u d i c i a l governance, that prefers to see judges 
as independent, autonomous o n other actors, and unburdened by any po l a r i s i ng interests apart 
from the de l ivery o f jus t ice . A s studies f rom the pos t -communis t countries however show 
j u d i c i a l networks and networks judges take part i n s igni f icant ly shape cl iente l is t ic relations 
inside the j ud ic i a ry , and manage to deform the results o f fo rma l designs o f meri t -based selec
t ion processes (Tseretel i 2022) . 

A l t h o u g h the relat ional perspect ive a l lows us to see also many pos i t ive in formal institu
t ions, l ead ing to stronger j u d i c i a l dialogues, soc ia l responsiveness, or the leg i t imacy o f courts, 
it is the networks interfering i n jud ic i a l independence that attract m o r e academic interests. 
Y e t , uncover ing extra- judic ia l ne tworks (connections o f judges to pol i t ic ians and third actors) 
is extremely diff icul t . W h i l e T i i n d e H a n d o ' s p r o x i m i t y to V i k t o r O r b á n is w e l l k n o w n (Uitz 
2015) , to uncover such in fo rmal relat ions i n other ju r i sd ic t ions m i g h t be ex t remely difficult, 
yet c ruc ia l . F o r instance, i n S l o v e n i a one can hard ly assess the funct ioning o f the jud ic ia l 
c o u n c i l wi thout k n o w i n g about the dense web o f in formal networks that made important 
decis ions outside the j u d i c i a l c o u n c i l ( A v b e l j 2018) . In France, Italy, and Spa in it is crucial 
to k n o w w h o belongs to w h i c h j u d i c i a l associat ion ( V a u c h e z 2018 ; B e n v e n u t i & Par is 2018; 
Torres Perez 2018) . In C z e c h i a court presidents have created several in formal groups that have 
a major say in key areas o f j u d i c i a l governance ( B l i s a et a l . 2018) . Informal networks may 
also affect different stages o f the recrui tment o f judges , in both Europe ( S p á č 2018) and the 
A m e r i c a s . The rules and practices created w i t h i n these networks can comple te ly replace exist
ing fo rmal arrangements. Fo r example , gent lemen 's agreements between j u d i c i a l associations 
m o r e o r less replaced formal rules o n the select ion a n d p romot ion o f judges i n M e x i c o (Pierson 
2000 ; P o z a s - L o y o & R i o s - F i g u e r o a 2018) , and s igni f ican t ly deform selec t ion processes 
in Italy (Benvenut i 2018) . In the pos t -communis t area, p o l i t i c a l l y savvy c h i e f just ices still 
manage to tweak the fo rmal rules and forge i n f o r m a l al liances w i t h pol i t ic ians ( K o s a ř & Spáč 
2 0 2 1 ; Tsere te l i 2022) , w i t h other court presidents ( K o s a ř 2017) , o r w i t h transnational jud ic ia l 
networks ( D a l l a r a & P iana 2015 ; Pa rau 2018) In C h i n a , inst i tut ional p r o x i m i t y between the 
Party, the adminis t ra t ive apparatus, and the courts faci l i ta ted j u d i c i a l corrupt ion ( W a n g & L i u 
2022) . 

For tunate ly , recent p o l i t i c a l science scholarsh ip has made s ignif icant progress i n concep
tual i s ing and ana lys ing such in fo rmal ne tworks (Dresse l , Ur r iba r r i & Stroh 2017, 2018) , and 
it is h i g h t ime to apply these insights in legal scholarship and, even more important ly , in 
practice. A s w e have demonstra ted above, supranational bodies, par t icular ly t w o European 
courts, are increas ingly active i n shaping the regulat ion and p o l i c i e s o f j u d i c i a l governance. 
Y e t their mon i to r ing o f inst i tut ional systems remains b l i n d to the in fo rma l sphere o f poli t ics 
(Zgut 2022) . A s w e have demonstrated in this section, i n fo rma l institutions are d i f f icul t to 
capture and change; however , they are c ruc i a l for understanding h o w the j u d i c i a r y w o r k s in 
practice and they p lay an indispensable ro le i n the effective and efficient function ing o f formal 
democrat ic f rameworks . 

J U D I C I A L G O V E R N A N C E A N D G E N D E R D I V E R S I T Y 

Judicial governance can serve many goals. Cons t i tu t iona l and supranational courts t end to 

e mphasise j u d i c i a l independence and the rule o f l a w . " H o w e v e r , new p u b l i c management 
expects courts also to become accountable, transparent, efficient, and qual i ty-or iented. Jud ic i a l 
governance thus shou ld del iver , and in fact balance, these of ten-compet ing values ( M a k 2 0 0 8 ; 
Dunoff & P o l l a c k 2017) . T o make things even m o r e c o m p l i c a t e d , there is a g r o w i n g consensus 
that courts shou ld attend to the challenges o f equal i ty and divers i ty ( M a l l e s o n 2009 ; R e s n i k 
2021). Hence , j u d i c i a l governance should be des igned to promote not on ly the rule o f l a w and 
new pub l i c management values, but a lso d ivers i ty o f the j u d i c i a r y ( M a l l e s o n 2009 ; G r o s s m a n 
2012; R a c k l e y 2013) . Gender divers i ty has g radua l ly become the most prominent , albeit not 
the only one (Resn ik 2021 ; W e i n s h a l l 2022) , issue i n d ive r s i fy ing the j u d i c i a r y . 

It is wor th no t ing that the idea o f (gender) d ive rs i ty on the bench is general ly accepted 
irrespective o f its eventual impact on courts ' dec i s ion -mak ing , since the evidence on whether 
female and male judges decide cases different ly is s t i l l conf l i c t ing ( B o y d at a l 2010: 3 9 2 ; 
Peresie 2 0 0 5 : Tate & H a n d b e r g 1991; Songer and Johnson 2007 ; W e i n s h a l l - M a r g e l 2 0 1 1 ; 
Eisenberg et a l . 2012) . The arguments for gender d ivers i ty t y p i c a l l y inc lude pos i t ive effects on 
public trust i n the j u d i c i a r y (Resn ik & D i l g 2006) , s t ructural impar t ia l i ty o f courts ( L a w r e n c e 
2010; C h e n 2003) , a better divers i ty o f experience and k n o w l e d g e (We insha l l 2022 ; Res n ik 
2021), f o l l o w i n g b y increased qual i ty due to the enlarged p o o l o f candidates ( R a c k l e y 2013 ; 
25-27) . 

H o w e v e r , un t i l recently, gender aspects o f j u d i c i a l governance have been underresearched 
and most studies on female judges focused p r i m a r i l y o n descr ipt ive gender representation and 
barriers for access o f w o m e n to j u d i c i a l profess ion ( A r a n a et a l . 2 0 2 1 ; A r r i n g t o n et a l . 2 0 2 1 ) . 
This research explains w o m e n ' s access to courts wi th different structural and ins t i tu t ional 
factors that are often interrelated. Female judges benefit f rom (1) i m p r o v e d educat ional pos
sibi l i t ies i n l a w for w o m e n increase the p o o l o f e l i g i b l e w o m e n judges ( W i l l i a m s and Thames 
2008; S o n n e v o l d 2017 ; Sonnevo ld &. L i n d b e k k 2020) , (2) changes in cul tural gender norms 
towards leadership and f a m i l y l i fe (Duarte et a l . 2014 ; H a r w a 2016) , and (3) recrui tment o f 
judges based o n transparency, objective meri t-based cr i ter ia , and fo rma l rules rather than on 
discretion, opaqueness, and informal patronage networks that tends to benefit m e n (Schu l tz & 
Shaw 2013 ; K e n n e y 2 0 1 3 ; B o i g e o l 2013) . In other words , in t roduc ing m o r e mer i t -based and 
transparent appointment procedures fo r judges based on compet i t ive examinat ions has often 
helped w o m e n c i rcumvent the largely male power ne tworks that p rev ious ly exc luded them 
from the j u d i c i a r y (Toraasen 2022) . 

The p rob lem o f access o f w o m e n to the j ud i c i a ry permeates most c o m m o n l a w countries. 
C i v i l law countries fare better in terms o f overa l l gender representation in courts . H o w e v e r , 
i f w o m e n have the same chances to enter the j u d i c i a r y , it does not necessar i ly mean that they 
w i l l progress l ike their ma le col leagues. Severa l studies actual ly show that i n jud ic ia r i es 
with majori ty o f female judges w o m e n s t i l l face 'glass ce i l i ngs ' and struggle to reach the 
apex courts ( V a l d i n i & Shor te l l 2016 ; G o l d a r 2020) . The barriers to progress are s i m i l a r to 
barriers o f access, namely (1) opaque and informal process o f p romo t ion o f judges ( Z h e n g et 
al. 2017 , P o z a s - L o y o & R i o s - F i g u e r o a 2018 ; E s c o b a r - L e m m o n et a l . 2021) and (2) gender 

See above. 
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norms resul t ing in different w o r k - l i f e balance o f w o m e n and men (Schu l t z 2013; Ka lem 
2020 ; H a v e l k o v a et a l . 2021) . A s imi l a r partem applies to other important posi t ions within 
the j u d i c i a r y such as the c h i e f jus t ices and court presidents that tend to be domina ted by men 
( H a v e l k o v a et a l . 2021) , even though A f r i c a shows that a considerable progress is possible 
even this area ( D a w u n i & K a n g 2015) . Never the less , w o m e n s t i l l face more obstacles i f they 
want to reach posi t ions o f p o w e r and inf luence w i t h i n the j u d i c i a r y . 

So far o n l y few studies ana lysed the impact o f in t roducing expert bodies on gender rep. 
resentation. E x i s t i n g studies concern m o s t l y c o m m o n law countries and j u d i c i a l appointment 
commiss ions or meri t c o m m i s s i o n s (Iyer 2013; B l a c k w e l l 2017 ; D a w u n i & M a s e n g u 2019-
M a s e n g u 2019; E s c o b a r - L e m m o n et a l . 2021) . They t e l l a cautionary tale. W h i l e replacing 
the executive mode l s o f j u d i c i a l governance by j u d i c i a l counci l s and j u d i c i a l appointment 
c o m m i s s i o n migh t profess ional ise the se lec t ion and p romot ion o f judges , it may do so s lowly 
and incrementa l ly (Iyer 2013) or on ly i f other condi t ions are met ( M a l l e s o n 2006) . Moreover 
expert bodies do not necessar i ly eradicate p r iv i l ege and power dynamics since they may create 
a different type o f d y n a m i c that can be harmful for w o m e n ( M a s e n g u 2019) . The existing 
research also shows that there is no one size fits a l l solut ion for consol idated, developing 
and post -conf l ic t societies w i t h w i d e l y d ive rg ing general gender norms. Counter intuif ively, 
i n some countries 'gender-neutra l ' j u d i c i a l reforms a imed at strengthening the judic ia ry or 
the bureaucrat isat ion o f the j u d i c i a r y have done more for w o m e n ' s j u d i c i a l representation 
than e x p l i c i t l y gender-targeted po l i c ies that often meet s t i f f resistance (Jasper 2022 ; T0raasen 
2022) . F i n a l l y , to our k n o w l e d g e , the ro le o f gendered norms i n other areas o f j u d i c i a l govern
ance beyond the selection and p romo t ion o f judges such as case assignment, compos i t ion o f 
panels, j u d i c i a l t ra in ing , and extrajudicial act ivi t ies o f judges has not been studied thoroughly 
at a l l . Future research shou ld explore these areas systemat ical ly as w e l l . 

7. C O N C L U S I O N 

The development o f dynamics i n j u d i c i a l governance have mi r ro r ed the r ise, pushback, and 
back lash against j ud i c i a l i s a t i on po l i t i c s and the increasing importance o f the courts. In a few 
decades w e have seen a shift f rom execu t ive - led j u d i c i a l governance mode l s to jud ic i a l 
counci ls and other judge-domina ted bodies ( judic ia l self-governance) and, more recently, 
attempts to dilute j u d i c i a l p o w e r in the governance and adminis t ra t ion o f courts b y including 
c i v i l socie ty members and other non-part isan actors and to construct j u d i c i a l counc i l s as more 
autonomous agencies s tanding beyond al l three state powers . 

C o m p a r e d to internat ional o p t i m i s m a c c o m p a n y i n g the b o o m o f j u d i c i a l counc i l s , recent 
emp i r i ca l studies suggest that rel iance on judge-domina ted j u d i c i a l governance is very prob
lemat ic ( B o b e k and K o s a ř 2014 ; B o b e k 2015 , K o s a ř 2018; S p á č 2020 ; K o s a ř and S p á č 2021; 
Š i p u l o v á et a l . 2022) , that it does not b r i ng w i t h it more eff ic iency or j u d i c i a l independence 
( G u t m a n n & V o i g t 2018 ; H a y o & V o i g t 2016) , nor does it offer better protec t ion f rom poli t
ica l interferences ( V a r o l et a l . 2017) . S t r i k ing ly though, in par t icular European supranational 
po l i c ies seem to continue ignor ing these f indings. 

In this chapter w e have p r o v i d e d a b i rd ' s eye v i e w o f the k e y po l i c ies and most contested 
issues o f j u d i c i a l governance. Firs t , the j u d i c i a l governance f i e ld is b road and should not be 
conflated w i t h the select ion and d i s c i p l i n i n g o f judges. A s w e have demonstrated, it has dozens 
o f areas organised in var ious d imens ions whose importance is g radua l ly increas ing. Second, it 

• a mult i -actor f ie ld . Recent trends demonstrate that w e need to l o o k beyond j u d i c i a l counc i l s 

a s even i n governance mode l s w i t h j u d i c i a l counc i l s , several other actors, f rom minis t r ies o f 
justice to j u d i c i a l academies, retain s ignif icant powers . 

Thi rd , the dynamics o f j u d i c i a l governance or the rise o f j u d i c i a l counci l s cannot anymore 
be explained sole ly through the binary judges vs po l i t i c i ans log ic . E m p i r i c a l exper ience from 
several countries suggests that (a) judges ho ld s igni f icant powers i n min i s te r i a l as w e l l as j u d i 
cial counci l models , they are nested ins ide var ious bodies w i t h m i x e d compos i t i on , and none 
of these actors operates i n a v a c u u m - instead, they cooperate and share j u d i c i a l governance 
powers; (b) studies f rom non-European regions suggest that the prol i fera t ion o f j u d i c i a l coun
cils was, in fact, mot iva ted not b y p o w e r dis t r ibut ion w i t h i n the three branches, but b y soc ia l 
and supranational pressure (Brett 2022; G a r o u p a 2022) . 

Fourth, w e noted two trends, agenci f ica t ion and p o w e r de-concentrat ion, in the f i e l d o f 
jud ic ia l governance, w h i c h suggest that i n d i v i d u a l j u d i c i a l governance actors can n o longer 
been squeezed into the three t radi t ional state powers . Instead, they increase their au tonomy 
gradually become a guarantor ins t i tu t ion rather than body that represents any o f the three 
traditional branches. 

These considerations are important for a proper understanding o f the p o w e r dynamics i n the 
j ud i c i a l governance field, par t icu lar ly i n the face o f increas ing challenges to j u d i c i a l counc i l s 
based on pragmat ic (w i l l i ngness o f pol i t ic ians to capture and control the courts) and normat ive 
(lack o f leg i t imacy o f courts to govern) considerat ions. 

A s we have demonstrated i n this chapter, j u d i c i a l governance is a h igh ly c o m p l e x phenome
non the contours o f w h i c h go far beyond the selected m o d e l o f court adminis t ra t ion, s ince even 
judges in the M i n i s t r y o f Just ice m o d e l o f court adminis t ra t ion can have s ignif icant powers . 
The number o f actors and agencies that part icipate i n j u d i c i a l governance has gradual ly 
increased, and has brought m o r e expertise and less part isanship into the field ( K o s a ř and S p á č 
2021; K o s a ř and B l i s a 2018), A c c o r d i n g l y , the focus o f scholarship on j u d i c i a l governance 
and pol i t ics shou ld be redirected from j u d i c i a l counc i l s to other actors. 

A t the same t ime, j u d i c i a l counc i l s require more theor is ing. W h i l e i f w e l l des igned they 
can e l iminate some p o l i t i c a l interferences, they are also k n o w n to freeze i n f o r m a l ru les and 
practices present w i t h i n the j u d i c i a r y . T h i s b r ings us to the need to reconceptual ise j u d i c i a l 
councils at the backdrop o f n e w literature on the fourth branch institutions and autonomous 
agencies (Tushnet 2021 ; K h a i t a n 2022) . M o r e attention shou ld be pa id to the perceptions and 
expectations o f j u d i c i a l counc i l s i n respect o f interests they shou ld represent (as a p a r t o f the 
judic ia ry , a coordina t ion body between representatives o f a l l three branches, or a post-branch 
institution that is comple te ly autonomous on any o f c lass ica l three powers , K a d l e c , Š i p u l o v á 
and K o s a ř 2022) . 
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