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Source: https://medium.com/geekculture/the-rise-of-chatgpt-and-the-fall-of-the-software-developer-is-this-the-beginning-of-the-end-a48485e6da1b 



DELCON, June 26, 2023, Krems, Austria 

Outline 

1. Death of an Author – the role of generative AI in the 

programming process 

2. What Is an Author? “Authorship” of AI-generated code 

3. Preparing the materials… …is it the way to go? 

4. Co(ncl)/(f)usions 
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1. Death of An Author 
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Death of An Author 

T̶he End of Programming [6] 
A̶I coding assistants such as CoPilot are only scratching the surface of what I am 

describing. It seems totally obvious to me that of course all programs in the future will 

ultimately be written by AIs, with humans relegated to, at best, a supervisory role. 

T̶he „Napkin website“ by ChatGPT-4 
h̶ttps://www.youtube.com/watch?v=tQLwBHE5r08 

F̶undamental changes as regards to „expression“ of the computer 

programs 
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Logical result and legal question 

W̶hat is to be protected? 
T̶he idea  

T̶he expression 

T̶he function? 

A̶ computer program is much more than the “literary” work 

A̶ conglomerate of elements > software as a structure 

W̶hat is the important part? Behaviour! [1] 
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2. What is An 
Author? 
“Authorship” of 
AI-generated code 
 

SD: middle aged academic thinking about intellectual property and artificial 

intelligence 
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What and how is protected? 

G̶A Szpunar in C-13/20 Top System 
“̶de facto system of protection sui generis“ 

F̶unctional nature that is not protected 
T̶he intricate area of “software patents“ 

T̶RIPS, SD, national implementations: 
A̶s „literary works“ – but no specific kind 

S̶amuelson et al. [1] – protecting behaviour 
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What is all protected? [4] 

1. Preparatory design material – A1(1) SD !!! > later 

2. Algorithms – R11 SD – non-protectable unless structured 

original solution to a problem > general © 

3. Source and object code – A2,4 SD, BSA, SAS © if original 

expression > computer program 

4. Functionality, data files‟ format and programming languages – 

SAS v WPL no, unless original > general © 

5. Interfaces – R11 SD – „ideas and principles“ – but 

specification/implementation > computer program 

6. Graphic user interfaces – BSA © standard works if, API issue 

7. User manual and other users‟ documentation – © standard 

literary works if original 
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The Software Life Cycle 

What? 

How? 

([2], p. 395) 

https://logowik.com/openai-chatgpt-40-logo-vector-54354.html 
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The (CJ)EU approach 

T̶he mantra of “author‟s own intellectual creation” 
P̶ersonal choices reflecting personality 

H̶ugenholtz/Quintais test 
D̶omain, Human intellectual effort, Originality/Creativity, Expression 

E̶UROPEAN COMMISSION, DIRECTORATE-GENERAL FOR 

COMMUNICATIONS NETWORKS, CONTENT AND 

TECHNOLOGY, HARTMANN, C., ALLAN, J., HUGENHOLTZ, 

P.ET AL..Trends and developments in artificial intelligence – 

Challenges to the intellectual property rights framework : final 

report, Publications Office, 

2020, https://data.europa.eu/doi/10.2759/683128 

 



Protected subject matter 

“̶We may conclude from the jurisprudence of the CJEU that for an 

AI-assisted output to pass the test of originality/creativity it is 

sufficient that the output be the result of creative choices. These 

choices may occur at several stages of the creative process: 

conception, execution, and/or finalisation (or redaction).” ([5], 

p. 74) 

“̶As long as the output reflects creative choices by a human being 

at any stage of the production process, an AI-assisted output is 

likely to qualify for copyright protection. This is true even if the 

AI system has played a significant or even predominant role in the 

entire creative process.” ([5],p. 76) (Relying on Painer) 
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Protected subject matter 

“̶Copyright doctrine and case law lend support to our 

conclusion that the production of an artefact executed by a 

largely autonomous AI system could qualify as a work 

protected under EU copyright law on condition that a human 

being initiated and conceived the work and subsequently 

redacted the AI-assisted output in a creative manner. That is to 

say, mere human intervention at the conception and redaction 

stages could suffice for copyright protection.“ ([5], p. 81) 
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BUT! (The report was published 2020!) 

“̶In extreme cases, the AI system will not leave its users any 

meaningful choice beyond pushing a few buttons. Such cases 

are evident in the domain of natural language generation (relying 

on unsupervised learning), such as the GP-T2 and GP-T3 text 

generator from OpenAI discussed above.” ([5], p. 84) 

T̶he ingerence of the human in the creative process? 

I̶s it the Preparatory Design Material? 
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3. Preparing the 
materials… 
…is it the way to go? 
SD prompt: preparatory design material of "computer program" in gustav klimt style 
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The strange case of PDM 

R̶7: the term „computer program‟ shall include programs in any 

form, including those which are incorporated into hardware. This 

term also includes preparatory design work leading to the 

development of a computer program provided that the nature of 

the preparatory work is such that a computer program can 

result from it at a later stage. 

N̶ot the code, but „pseudo-code“ > Cannot be compiled 

M̶ust be precise enough (and yet abstract) > but no expression of 

the computer program! 

D̶acom retracted – no CJEU case law 

N̶ational case law: Dutch Supreme Court, 2019 

(ECLI:NL:HR:2018:56) – not all materials are preparatory – if the 

program cannot be a direct result 
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What ensues? (Apart from © hilarity) 

„̶It must obviously cover a situation in which a program has been 

specified by a formalism – for instance quasi-coding – which 

leaves little freedom for a programmer in transforming it into a 

source program. But how much freedom should be allowed before 

there is an independent literary work and an independent program 

has to be decided in the context of a concrete case.“([2], p. 406) 

T̶he program is not independent of the preparatory literary work 

(!!!) 

R̶esult: derivative work OR joint authorship >>> with the AI??? 

H̶OWEVER (thanks to prof. Leisnter) is the underlying work 

manifested in the resulting one manifested with sufficient precision 

and objectivity (so is it a „underlying“ work) 
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Alte Veste (1989)? The „tool“ approach 

h̶ttps://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en  

…̶a large number of works are now generated by means of a computer 

program which serves as a tool to generate new programs. The 

question arises as to whether authorship of these programs generated by 

the first computer program should reside with the creator of the first 

program, or with the person who causes it to generate other works. Since 

the first program is no different in its function from any other tool used to 

create a work, such as an instruction manual by means of which another 

work is created, it would seem appropriate that the person who uses 

such a tool to generate programs should be considered as the creator of 

those programs. 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en
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Alte Veste (1989)? The „tool“ approach 

h̶ttps://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en  

I̶n practice, such a person may be the operator of the computer, or the 

natural or legal persons who retain the right to exercise the rights in 

programs which they have commissioned or which have been created by 

their employees. In these circumstances it is doubtful that a right to claim 

paternity of the programs generated by a machine could be upheld. The 

human input as regards the creation of machine generated 

programs may be relatively modest, and will be increasingly modest 

in future. Nevertheless, a human 'author' in the widest sense is 

always present, and must have the right to claim 'authorship' of the 

program. 

(̶OK – and what is the human 'author' in the widest sense! CJEU!) 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:51988PC0816&from=en


The contractual reality (ChatGPT) 

C̶hatGPT Art. 3 Content – „OpenAI hereby assigns to you all its 

right, title and interest in and to Output“. 

https://openai.com/policies/terms-of-use 

G̶itHub Co-pilot 2. Ownership of Suggestions and Your Code. 

GitHub does not claim any ownership rights in Suggestions. 

You retain ownership of Your Code. 

https://github.com/customer-terms/github-copilot-product-specific-

terms 
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4. Co(ncl)/(f)usions 

SD prompt (?): two middle-aged 

academics thinking about intellectual 

property 

DELCON, June 26, 2023, Krems, Austria 
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Co(ncl)/(f)usions 

 

P̶reparatory design material is a part of a computer program (isn‟t 

it?) > the only human input left? 

C̶oding is inconsequential 

W̶ho owns what? 

T̶heoretical issue – (current) reality: contractual unity 
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Conclusion: Nevermind… 
Q = Human User 
A = Copilot 

https://www.facebook.com/photo?fbid=10231494633417103&set=a.10202381950458224 
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Thank you for your 

attention and your 

questions! 

SD prompt: artificial intelligence enslaving the earth 
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